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R23.  Administrative Services, Facilities Construction and
Management.
R23-1.  Procurement of Construction.
R23-1-1.  Purpose and Authority.

(1)  In accordance with Subsection 63-56-14(2), this rule
establishes procedures for the procurement of construction by
the Division.

(2)  The statutory provisions governing the procurement of
construction by the Division are contained in Title 63, Chapter
56 and Title 63A, Chapter 5.

R23-1-2.  Definitions.
(1)  Except as otherwise stated in this rule, terms used in

this rule are defined in Section 63-56-5.
(2)  In addition:
(a)  "Acceptable Bid Security" means a bid bond meeting

the requirements of Subsection R23-1-40(4).
(b)  "Board" means the State Building Board established

pursuant to Section 63A-5-101.
(c)  "Cost Data" means factual information concerning the

cost of labor, material, overhead, and other cost elements which
are expected to be incurred or which have been actually incurred
by the contractor in performing the contract.

(d)  "Director" means the Director of the Division,
including, unless otherwise stated, his duly authorized designee.

(e)  "Division" means the Division of Facilities
Construction and Management established pursuant to Section
63A-5-201.

(f) "Established Market Price" means a current price,
established in the usual and ordinary course of trade between
buyers and sellers, which can be substantiated from sources
independent of the manufacturer or supplier.

(g)  "Price Data" means factual information concerning
prices for supplies, services, or construction substantially
identical to those being procured.  Prices in this definition refer
to offered or proposed selling prices and includes data relevant
to both prime and subcontract prices.

(h)  "Procuring Agencies" means, individually or
collectively, the state, the Division, the owner and the using
agency.

(i)  "Products" means and includes materials, systems and
equipment.

(j)  "Proprietary Specification" means a specification which
uses a brand name to describe the standard of quality,
performance, and other characteristics needed to meet the
procuring agencies’ requirements or which is written in such a
manner that restricts the procurement to one brand.

(k)  "Public Notice" means the notice that is publicized
pursuant to this rule to notify contractors of Invitations For Bids
and Requests For Proposals.

(l) "Specification" means any description of the physical,
functional or performance characteristics of a supply or
construction item.  It may include requirements for inspecting,
testing, or preparing a supply or construction item for delivery
or use.

(m)  "State" means the State of Utah.
(n)  "Subcontractor" means any person who has a contract

with any person other than the procuring agency to perform any
portion of the work on a project.

(o)  "Using Agency" means any state agency or any
political subdivision of the state which utilizes any services or
construction procured under these rules.

(p)  "Work" means the furnishing of labor or materials, or
both.

R23-1-5.  Competitive Sealed Bidding.
(1)  Use.  Competitive sealed bidding, which includes

multi-step sealed bidding, may be used for the procurement of
construction if:

(a)  the contract is expected to cost $250,000 or less;
(b) the contract is expected to cost more than $250,000 but

less than $1,000,000 and the Director determines in writing that
competitive sealed bidding is the most appropriate method for
procuring the contract due to one or more of the following
circumstances:

(i) the contract is predominantly for products or materials
and it is not necessary to evaluate the features of the products or
materials in the selection process; or

(ii) the contract is for work for which there is not a
significant benefit derived from evaluating the past
performance, project management plans or other qualification
factors of the contractor; or

(c) the Director determines in writing that other unique and
compelling factors exist causing it to be in the best interests of
the procuring agencies to use the competitive sealed bidding
method.

(2)  Public Notice of Invitations For Bids.
(a)  Public notice of Invitations For Bids shall be

publicized electronically on the Internet; and may be publicized
in any or all of the following as determined appropriate:

(i)  In a newspaper having general circulation in the area in
which the project is located;

(ii)  In appropriate trade publications;
(iii)  In a newspaper having general circulation in the state;
(iv)  By any other method determined appropriate.
(b)  A copy of the public notice shall be available for

public inspection at the principal office of the Division in Salt
Lake City, Utah.

(3)  Content of the Public Notice.  The public notice of
Invitation For Bids shall include the following:

(a)  The closing time and date for the submission of bids;
(b)  The location to which bids are to be delivered;
(c)  Directions for obtaining the bidding documents;
(d)  A brief description of the project;
(e)  Notice of any mandatory pre-bid meetings.
(4)  Bidding Time.  Bidding time is the period of time

between the date of the first publication of the public notice and
the final date and time set for the receipt of bids by the Division.
Bidding time shall be set to provide bidders with reasonable
time to prepare their bids and shall be not less than ten calendar
days, unless a shorter time is deemed necessary for a particular
project as determined in writing by the Director.

(5)  Proposal Form.  The bidding documents for an
Invitation For Bids shall include a proposal form having a space
in which the bid prices shall be inserted and which the bidder
shall sign and submit along with all other required documents
and materials.

(6)  Addenda to the Bidding Documents.
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(a)  Addenda shall be distributed or otherwise made
available to all entities known to have obtained the bidding
documents.

(b)  Addenda shall be distributed or otherwise made
available within a reasonable time to allow all prospective
bidders to consider them in preparing bids. If the time set for the
final receipt of bids will not permit appropriate consideration,
the bidding time shall be extended to allow proper consideration
of the addenda.

(7)  Pre-Opening Modification or Withdrawal of Bids.
(a)  Bids may be modified or withdrawn by the bidder by

written notice delivered to the location designated in the public
notice where bids are to be delivered prior to the time set for the
opening of bids.

(b)  Bid security, if any, shall be returned to the bidder
when withdrawal of the bid is permitted.

(c)  All documents relating to the modification or
withdrawal of bids shall be made a part of the appropriate
project file.

(8)  Late Bids, Late Withdrawals, and Late Modifications.
Any bid, withdrawal of bid, or modification of bid received after
the time and date set for the submission of bids at the location
designated in the notice shall be deemed to be late and shall not
be considered, unless it is the only bid received in which case it
may be considered.

(9)  Receipt, Opening, and Recording of Bids.
(a)  Upon receipt, all bids and modifications shall be stored

in a secure place until the time for bid opening.
(b)  Bids and modifications shall be opened publicly, in the

presence of one or more witnesses, at the time and place
designated in the notice.  The names of the bidders, the bid
price, and other information deemed appropriate by the Director
shall be read aloud or otherwise made available to the public.
After the bid opening, the bids shall be tabulated or a bid
abstract made.  The opened bids shall be available for public
inspection.

(10)  Mistakes in Bids.
(a)  If a mistake is attributable to an error in judgment, the

bid may not be corrected.  Bid correction or withdrawal by
reason of an inadvertent, nonjudgmental mistake is permissible
but only at the discretion of the Director and only to the extent
it is not contrary to the interest of the procuring agencies or the
fair treatment of other bidders.

(b)  When it appears from a review of the bid that a mistake
may have been made, the Director may request the bidder to
confirm the bid in writing.  Situations in which confirmation
may be requested include obvious, apparent errors on the face
of the bid or a bid substantially lower than the other bids
submitted.

(c)  This subsection sets forth procedures to be applied in
three situations described below in which mistakes in bids are
discovered after opening but before award.

(i)  Minor formalities are matters which, in the discretion
of the Director, are of form rather than substance evident from
the bid document, or insignificant mistakes that can be waived
or corrected without prejudice to other bidders and with respect
to which, in the Director’s discretion, the effect on price,
quantity, quality, delivery, or contractual conditions is not or
will not be significant.  The Director, in his sole discretion, may

waive minor formalities or allow the bidder to correct them
depending on which is in the best interest of the procuring
agencies.  Examples include the failure of a bidder to:

(A)  Sign the bid, but only if the unsigned bid is
accompanied by other material indicating the bidder’s intent to
be bound;

(B)  Acknowledge receipt of any addenda to the Invitation
For Bids, but only if it is clear from the bid that the bidder
received the addenda and intended to be bound by its terms; the
addenda involved had a negligible effect on price, quantity,
quality, or delivery; or the bidder acknowledged receipt of the
addenda at the bid opening.

(ii)  If the Director determines that the mistake and the
intended bid are clearly evident on the face of the bid document,
the bid shall be corrected to the intended bid and may not be
withdrawn.  Examples of mistakes that may be clearly evident
on the face of the bid document are typographical errors, errors
in extending unit prices, transposition errors, and arithmetical
errors.

(iii)  A bidder may be permitted to withdraw a low bid if
the Director determines a mistake is clearly evident on the face
of the bid document but the intended amount of the bid is not
similarly evident, or the bidder submits to the Division proof
which, in the Director’s judgment, demonstrates that a mistake
was made.

(d)  No bidder shall be allowed to correct a mistake or
withdraw a bid because of a mistake discovered after award of
the contract; provided, that mistakes of the types described in
this Subsection (10) may be corrected or the award of the
contract canceled if the Director determines that correction or
cancellation will not prejudice the interests of the procuring
agencies or fair competition.

(e)  The Director shall approve or deny in writing all
requests to correct or withdraw a bid.

(11)  Bid Evaluation and Award.  Except as provided in the
following sentence, the contract is to be awarded to the lowest
responsible and responsive bidder whose bid meets the
requirements and criteria set forth in the bidding documents and
no bid shall be evaluated for any requirements or criteria that
are not disclosed in the bidding documents.  A reciprocal
preference shall be granted to a resident contractor if the
provisions of Section 63-56-20.6 are met.

(12)  Cancellation of Invitations For Bids; Rejection Of
Bids in Whole or In Part.

(a)  Although issuance of an Invitation For Bids does not
compel award of a contract, the Division may cancel an
Invitation For Bids or reject bids received in whole or in part
only when the Director determines that it is in the best interests
of the procuring agencies to do so.

(b)  The reasons for cancellation or rejection shall be made
a part of the project file and available for public inspection.

(c)  Any determination of nonresponsibility of a bidder or
offeror shall be made by the Director in writing and shall be
based upon the criteria that the Director shall establish as
relevant to this determination with respect to the particular
project.  An unreasonable failure of the bidder or offeror to
promptly supply information regarding responsibility may be
grounds for a determination of nonresponsibility.  Any bidder
or offeror determined to be nonresponsible shall be provided
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with a copy of the written determination within a reasonable
time.  Information furnished by a bidder or offeror pursuant to
any inquiry concerning responsibility shall be classified as a
protected record pursuant to Section 63-2-304 and shall not be
disclosed to the public by the Division without the prior written
consent of the bidder or offeror.

(13)  Tie Bids.
(a)  Definition.  Tie bids are low responsive bids from

responsible bidders that are identical in price.
(b)  Award.  Award shall be determined through a coin toss

or the drawing of lots as determined by the Director.  The coin
toss or drawing of lots shall be open to the public, including the
bidders who submitted the tie bids.

(c)  Record.  Documentation of the tie bids and the
procedure used to resolve the award of the contract shall be
placed in the contract file.

(14)  Subcontractor Lists.  For purposes of this Subsection
(14), the definitions of Section 63A-5-208 shall be applicable.
Within 24 hours after the bid opening time, not including
Saturdays, Sundays and state holidays, the apparent lowest three
bidders, as well as other bidders that desire to be considered,
shall submit to the Division a list of their first-tier
subcontractors that are in excess of the dollar amounts stated in
Subsection 63-A-5-208(3)(a).

(a)  The subcontractor list shall include the following:
(i)  the type of work the subcontractor is to perform;
(ii)  the subcontractor’s name;
(iii)  the subcontractor’s bid amount;
(iv)  the license number of the subcontractor issued by the

Utah Division of Occupational and Professional Licensing, if
such license is required under Utah law; and

(v)  the impact that the selection of any alternate included
in the solicitation would have on the information required by
this Subsection (14).

(b)  The contract documents for a specific project may
require that additional information be provided regarding any
contractor, subcontractor, or supplier.

(c)  If pursuant to Subsection 63A-5-208(4), a bidder
intends to perform the work of a subcontractor or obtain, at a
later date, a bid from a qualified subcontractor, the bidder shall:

(i)  comply with the requirements of Section 63A-5-208
and

(ii) clearly list himself on the subcontractor list form.
(d)  Errors on the subcontractor list will not disqualify the

bidder if the bidder can demonstrate that the error is a result of
his reasonable reliance on information that was provided by the
subcontractor and was used to meet the requirements of this
section, and, provided that this does not result in an adjustment
to the bidder’s contract amount.

(e)  Pursuant to Sections 63A-5-208 and 63-2-304,
information contained in the subcontractor list submitted to the
Division shall be classified public except for the amount of
subcontractor bids which shall be classified as protected until a
contract has been awarded to the bidder at which time the
subcontractor bid amounts shall be classified as public.  During
the time that the subcontractor bids are classified protected, they
may only be made available to procurement and other officials
involved with the review and approval of bids.

(15)  Change of Listed Subcontractors.  Subsequent to

twenty-four hours after the bid opening, the contractor may
change his listed subcontractors only after receiving written
permission from the Director based on complying with all of the
following:

(a)  The contractor has established in writing that the
change is in the best interest of the State and that the contractor
establishes an appropriate reason for the change, which may
include, but is not limited to, the following reasons:

(i)  the original subcontractor has failed to perform, or is
not qualified or capable of performing,

(ii)  the subcontractor has requested in writing to be
released;

(b)  The circumstances related to the request for the change
do not indicate any bad faith in the original listing of the
subcontractors;

(c)  Any requirement set forth by the Director to ensure that
the process used to select a new subcontractor does not give rise
to bid shopping;

(d)  Any increase in the cost of the subject subcontractor
work shall be borne by the contractor; and

(e)  Any decrease in the cost of the subject subcontractor
work shall result in a deductive change order being issued for
the contract for such decreased amount.

R23-1-10.  Multi-Step Sealed Bidding.
(1)  Description.  Multi-step sealed bidding is a two-phase

process. In the first phase bidders submit unpriced technical
offers to be evaluated.  In the second phase, bids submitted by
bidders whose technical offers are determined to be acceptable
during the first phase are considered.  It is designed to obtain
the benefits of competitive sealed bidding by award of a contract
to the lowest responsive, responsible bidder, and at the same
time obtain the benefits of the competitive sealed proposals
procedure through the solicitation of technical offers and the
conduct of discussions to arrive at technical offers and terms
acceptable to the Division and suitable for competitive pricing.

(2)  Use.  The multi-step sealed bidding method may be
used when the Director deems it to the advantage of the state.
Multi-step sealed bidding may be used when it is considered
desirable:

(a)  to invite and evaluate technical offers or statements of
qualifications to determine their acceptability to fulfill the
purchase description requirements;

(b)  to conduct discussions for the purposes of facilitating
understanding of the technical offer and purchase description
requirements and, where appropriate, obtain supplemental
information, permit amendments of technical offers, or amend
the purchase description;

(c)  to accomplish (a) or (b) prior to soliciting bids; and
(d)  to award the contract to the lowest responsive and

responsible bidder in accordance with the competitive sealed
bidding procedures.

(3)  Pre-Bid Conferences In Multi-Step Sealed Bidding.
The Division may hold one or more pre-bid conferences prior
to the submission of unpriced technical offers or at any time
during the evaluation of the unpriced technical offers.

(4)  Procedure for Phase One of Multi-Step Sealed
Bidding.

(a)  Public Notice.  Multi-step sealed bidding shall be
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initiated by the issuance of a Public Notice in the form required
by Subsections R23-1-5(2) and (3).

(b)  Invitation for Bids.  The multi-step Invitation for Bids
shall state:

(i)  that unpriced technical offers are requested;
(ii)  when bids are to be submitted (if they are to be

submitted at the same time as the unpriced technical offers, the
bids shall be submitted in a separate sealed envelope);

(iii)  that it is a multi-step sealed bid procurement, and bids
will be considered only in the second phase and only from those
bidders whose unpriced technical offers are found acceptable in
the first phase;

(iv)  the criteria to be used in the evaluation of the unpriced
technical offers;

(v)  that the Division, to the extent the Director finds
necessary, may conduct oral or written discussions of the
unpriced technical offers;

(vi)  that the item being procured shall be furnished in
accordance with the bidders technical offer as found to be
finally acceptable and shall meet the requirements of the
Invitation for Bids; and

(vii)  that bidders may designate those portions of the
unpriced technical offers which contain trade secrets or other
proprietary data which are to remain confidential.  If the bidder
selected for award has requested in writing the non-disclosure
of trade secrets and other proprietary data so identified, the
Director shall examine the request to determine its validity prior
to award of the contract.  If the parties do not agree as to the
disclosure of data in the contract, the Director shall inform the
bidder in writing what portion of the offer will be disclosed and
that, unless the bidder withdraws the offer, it will be disclosed.

(c)  Amendments to the Invitation for Bids.  After receipt
of unpriced technical offers, amendments to the Invitation for
Bids shall be distributed only to bidders who submitted unpriced
technical offers and they shall be allowed to submit new
unpriced technical offers or to amend those submitted.  If, in the
opinion of the Director, a contemplated amendment will
significantly change the nature of the procurement, the
Invitation for Bids shall be canceled in accordance with
Subsection R23-1-5(12) and a new Invitation for Bids may be
issued.

(d)  Receipt and Handling of Unpriced Technical Offers.
After the date and time established for the receipt of unpriced
technical offers, a register of bidders shall be open to public
inspection.  Prior to award, unpriced technical offers shall be
shown only to those involved with the evaluation of the offers.
The unpriced technical offer of the successful bidder shall be
open to public inspection for a period of 90 days after award of
the contract.  Unpriced technical offers of bidders who are not
awarded contracts shall not be open to public inspection.

(e)  Evaluation of Unpriced Technical Offers.  The
unpriced technical offers submitted by bidders shall be
evaluated solely in accordance with the criteria set forth in the
Invitation for Bids.  The unpriced technical offers shall be
categorized as acceptable or unacceptable.  The Director shall
record in writing the basis for finding an offer unacceptable and
make it part of the procurement file.

(f)  Discussion of Unpriced Technical Offers.  Discussion
of technical offers may be conducted with bidders who submit

an acceptable technical offer.  During the course of discussions,
any information derived from one unpriced technical offer shall
not be disclosed to any other bidder.  Once discussions are
begun, any bidder who has not been notified that its offer has
been found unacceptable may submit supplemental information
modifying or otherwise amending its technical offer until the
closing date established by the Director.  Submission may be
made at the request of the Director or upon the bidder’s own
initiative.

(g)  Notice of Unacceptable Unpriced Technical Offer.
When the Director determines a bidder’s unpriced technical
offer to be unacceptable, he shall notify the bidder in writing.
Such bidders shall not be afforded an additional opportunity to
supplement technical offers.

(5)  Mistakes During Multi-Step Sealed Bidding.  Mistakes
may be corrected or bids may be withdrawn during phase one:

(a)  before unpriced technical offers are considered;
(b)  after any discussions have commenced under

Subsection R23-1-10(4)(f); or
(c)  when responding to any amendment of the Invitation

for Bids.  Otherwise mistakes may be corrected or withdrawal
permitted in accordance with Subsection R23-1-5(10).

(6)  Carrying Out Phase Two.
(a)  Initiation.  Upon the completion of phase one, the

Director shall either:
(i)  open bids submitted in phase one (if bids were required

to be submitted) from bidders whose unpriced technical offers
were found to be acceptable; provided, however, that the offers
have remained unchanged, and the Invitation for Bids has not
been amended subsequent to the submittal of bids; or

(ii)  invite each acceptable bidder to submit a bid.
(b)  Conduct.  Phase two is to be conducted as any other

competitive sealed bid procurement except:
(i)  as specifically set forth in Section R23-1-10; and
(ii)  no public notice is given of this invitation to submit.

R23-1-15.  Competitive Sealed Proposals.
(1)  Use.  Except as specifically provided for elsewhere in

this rule, the Division shall procure construction through the use
of competitive sealed proposals.  After consideration of the
following factors, the Board and Director determine that the use
of competitive sealed proposals is generally more advantageous
to the state than competitive sealed bidding for the procurement
of construction by the Division.

(a)  The Division’s experience with competitive sealed
bidding and competitive sealed proposals indicates that
construction contracts procured under the competitive sealed
proposal method tend to have a lower level of change orders
while being more likely to be completed on time;

(b)  There is a need to consider other factors such as the
skills, experience, and past performance of contractors in
addition to the initial cost reflected in the bid amount; and

(c)  It is in the best interests of the state to select the
proposal which provides the best value to the procuring
agencies after giving due consideration to qualifications, past
performance, management plans, cost, and other factors
applicable to the project.

(d)  Notwithstanding the above, the procurement of the
types of contracts described in Subsection R23-1-5(1) may not
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warrant the additional effort required for the competitive sealed
proposal method.

(2)  Design-Build.  In order to meet the requirements of
Section 63-56-43.1, competitive sealed proposals shall be used
to procure design-build contracts.

(3)  Public Notice.
(a)  Public notice of the Request for Proposals shall be

publicized in the same manner provided for giving public notice
of an Invitation for Bids, as provided in Subsection R23-1-5(2).

(b)  The public notice shall include:
(i)  a brief description of the project;
(ii)  directions on how to obtain the Request for Proposal

documents;
(iii)  notice of any mandatory pre-proposal meetings; and
(iv)  the closing date and time by which the first submittal

of information is required;
(4)  Proposal Preparation Time.  Proposal preparation time

is the period of time between the date of first publication of the
public notice and the date and time set for the receipt of
proposals by the Division.  In each case, the proposal
preparation time shall be set to provide offerors a reasonable
time to prepare their proposals.  The time between the first
publication of the public notice and the earlier of the first
required submittal of information or any mandatory pre-proposal
meeting shall be not less than ten calendar days, unless a shorter
time is deemed necessary for a particular procurement as
determined, in writing, by the Director.

(5)  Form of Proposal.  The Request for Proposals may
state the manner in which proposals are to be submitted,
including any forms for that purpose.

(6)  Addenda to Requests for Proposals.  Addenda to the
requests for proposals may be made in the same manner
provided for addenda to the bidding documents in connection
with Invitations for Bids set forth in Subsection R23-1-5(6)
except that addenda may be issued to qualified offerors until the
deadline for best and final offers.

(7)  Modification or Withdrawal of Proposals.
(a)  Proposals may be modified prior to the due dates

established in the Request for Proposals.
(b)  Proposals may be withdrawn until the notice of

selection is issued.
(8)  Late Proposals, and Late Modifications.  Except for

modifications allowed pursuant to negotiation, any proposal, or
modification received at the location designated for receipt of
proposals after the due dates established in the Request for
Proposals shall be deemed to be late and shall not be considered
unless there are no other offerors.

(9)  Receipt and Registration of Proposals.
(a)  After the date established for the first receipt of

proposals or other required information, a register of offerors
shall be prepared and open to public inspection.  Prior to award,
proposals and modifications shall be shown only to procurement
and other officials involved with the review and selection of
proposals.

(b)  Except as provided in this rule, proposals of the
successful offeror shall be open to public inspection after award
of the contract.  Proposals of offerors who are not awarded
contracts shall not be open to public inspection.

(c)  The Request for Proposals may provide that certain

information required to be submitted by the offeror shall be
considered confidential and classified as protected if such
information meets the provisions of Section 63-2-304 of the
Government Records Access and Management Act.

(d)  If the offeror selected for award has requested in
writing the non-disclosure of trade secrets and other proprietary
data so identified, the Director shall examine the request to
determine its validity prior to award of the contract.  If the
parties do not agree as to the disclosure of data in the contract,
the Director shall inform the offeror in writing what portion of
the proposal will be disclosed and that, unless the offeror
withdraws the proposal, it will be disclosed.

(10)  Confidentiality of Reference Information.  The Board
finds that it is necessary to maintain the confidentiality of
individual responses from persons who are contacted as
references in order to avoid competitive injury and to encourage
those persons to respond in an open and honest manner without
fear of retribution.  Accordingly, responses to requests for
references are classified as protected records under the
provisions of Subsections 63-2-304(2) and (6) and shall be
disclosed only in summary form to procurement and other
officials involved with the review and selection of proposals.
This Subsection (10) applies only to responses from references
submitted by the offeror.

(11)  Evaluation of Proposals.
(a)  The evaluation of proposals shall be conducted by an

evaluation committee appointed by the Director that may
include representatives of the Division, the Board, other
procuring agencies, and contractors, architects, engineers, and
others of the general public.  Each member of the selection
committee shall certify as to his lack of conflicts of interest.

(b)  The Request for Proposals shall state all of the
evaluation factors and the relative importance of price and other
evaluation factors.

(c)  The evaluation shall be based on the evaluation factors
set forth in the request for proposals.  Numerical rating systems
may be used but are not required.  Factors not specified in the
request for proposals shall not be considered.

(d)  Proposals may be initially classified as potentially
acceptable or unacceptable.  Offerors whose proposals are
unacceptable shall be so notified by the Director in writing and
they may not continue to participate in the selection process.

(e) This classification of proposals may occur at any time
during the selection process once sufficient information is
received to consider the potential acceptability of the offeror.

(f)  The request for proposals may provide for a limited
number of offerors who may be classified as potentially
acceptable.  In this case, the offerors considered to be most
acceptable, up to the number of offerors allowed, shall be
considered acceptable.

(12)  Proposal Discussions with Individual Offerors.
(a)  Unless only one proposal is received, proposal

discussions with individual offerors, if held, shall be conducted
with no less than the offerors submitting the two best proposals.

(b)  Discussions are held to:
(i)  Promote understanding of the procuring agency’s

requirements and the offerors’ proposals; and
(ii)  Facilitate arriving at a contract that will be most

advantageous to the procuring agencies taking into
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consideration price and the other evaluation factors set forth in
the request for proposals.

(c)  Offerors shall be accorded fair and equal treatment with
respect to any opportunity for discussions and revisions of
proposals.  In conducting discussions, there shall be no
disclosure of any information derived from proposals submitted
by competing offerors.  Any oral clarification or change of a
proposal shall be reduced to writing by the offeror.

(13)  Best and Final Offers.  If utilized, the Director shall
establish a common time and date to submit best and final
offers.  Best and final offers shall be submitted only once unless
the Director makes a written determination before each
subsequent round of best and final offers demonstrating that
another round is in the best interest of the procuring agencies
and additional discussions will be conducted or the procuring
agencies’ requirements may be changed.  Otherwise, no
discussion of, or changes in, the best and final offers shall be
allowed prior to award. Offerors shall also be informed that if
they do not submit a notice of withdrawal or another best and
final offer, their immediate previous offer will be construed as
their best and final offer.

(14)  Mistakes in Proposals.
(a)  Mistakes discovered before the established due date.

An offeror may correct mistakes discovered before the time and
date established in the Request for Proposals for receipt of that
information by withdrawing or correcting the proposal as
provided in Subsection R23-1-15(7).

(b) Confirmation of proposal.  When it appears from a
review of the proposal before award that a mistake has been
made, the offeror may be asked to confirm the proposal.
Situations in which confirmation may be requested include
obvious, apparent errors on the face of the proposal or a
proposal amount that is substantially lower than the other
proposals submitted.  If the offeror alleges mistake, the proposal
may be corrected or withdrawn as provided for in this section.

(c)  Minor formalities.  Minor formalities, unless otherwise
corrected by an offeror as provided in this section, shall be
treated as they are under Subsection R23-1-5(10)(c).

(c)  Mistakes discovered after award.  Offeror shall be
bound to all terms, conditions and statements in offeror’s
proposal after award of the contract.

(15)  Award.
(a)  Award Documentation.  A written determination shall

be made showing the basis on which the award was found to be
most advantageous to the state based on the factors set forth in
the Request for Proposals.

(b)  One proposal received.  If only one proposal is
received in response to a Request for Proposals, the Director
may, as he deems appropriate, make an award or resolicit for the
purpose of obtaining additional competitive sealed proposals.

(16)  Publicizing Awards.  After a contract is entered into,
notice of award shall be available in the principal office of the
Division in Salt Lake City, Utah.

R23-1-17.  Bids Over Budget.
(1)  In the event all bids for a construction project exceed

available funds as certified by the appropriate fiscal officer, and
the low responsive and responsible bid does not exceed those
funds by more than 5%, the Director may, where time or

economic considerations preclude resolicitation of work of a
reduced scope, negotiate an adjustment of the bid price,
including changes in the bid requirements, with the low
responsive and responsible bidder in order to bring the bid
within the amount of available funds.

(2)  As an alternative to the procedure authorized in
Subsection (1), when all bids for a construction project exceed
available funds as certified by the Director, and the Director
finds that due to time or economic considerations the re-
solicitation of a reduced scope of work would not be in the
interest of the state, the Director may negotiate an adjustment in
the bid price using one of the following methods:

(a)  reducing the scope of work in specific subcontract
areas and supervising the re-bid of those subcontracts by the low
responsive and responsible bidder;

(b)  negotiating with the low responsive and responsible
bidder for a reduction in scope and cost with the value of those
reductions validated in accordance with Section R23-1-50; or

(c)  revising the contract documents and soliciting new bids
only from bidders who submitted a responsive bid on the
original solicitation.  This re-solicitation may have a shorter bid
response time than otherwise required.

(3)  The use of one of the alternative procedures provided
for in this subsection (2) must provide for the fair and equitable
treatment of bidders.

(4)  The Director’s written determination, including a brief
explanation of the basis for the decision shall be included in the
contact file.

(5)  This section does not restrict in any way, the right of
the Director to use any emergency or sole source procurement
provisions, or any other applicable provisions of State law or
rule which may be used to award the construction project.

R23-1-20.  Small Purchases.
(1)  Procurements of $50,000 or Less.
(a)  The Director may make procurements of construction

estimated to cost $50,000 or less by soliciting at least two firms
to submit written quotations.  The award shall be made to the
person offering the lowest acceptable quotation.

(b)  The names of the persons submitting quotations and
the date and amount of each quotation shall be recorded and
maintained as a public record by the Division.

(2)  Procurements of $5,000 or Less.  The Director may
make small purchases of construction of $5,000 or less in any
manner that he shall deem to be adequate and reasonable.

(3)  Division of Procurements.  Procurements shall not be
divided in order to qualify for the procedures outlined in this
section.

R23-1-25.  Sole Source Procurement.
(1)  Conditions for Use of Sole Source Procurement.
The procedures concerning sole source procurement in this

Section may be used if, in the discretion of the Director, a
requirement is reasonably available only from a single source.
Examples of circumstances which could also necessitate sole
source procurement are:

(a)  where the compatibility of product design, equipment,
accessories, or replacement parts is the paramount
consideration;
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(b)  where a sole supplier’s item is needed for trial use or
testing;

(c)  procurement of public utility services;
(d)  when it is a condition of a donation that will fund the

full cost of the supply, material, equipment, service, or
construction item.

(2)  Written Determination.  The determination as to
whether a procurement shall be made as a sole source shall be
made by the Director in writing and may cover more than one
procurement.  In cases of reasonable doubt, competition shall be
solicited.

(3)  Negotiation in Sole Source Procurement.  The Director
shall negotiate with the sole source vendor for considerations of
price, delivery, and other terms.

R23-1-30.  Emergency Procurements.
(1)  Application.  This section shall apply to every

procurement of construction made under emergency conditions
that will not permit other source selection methods to be used.

(2)  Definition of Emergency Conditions.  An emergency
condition is a situation which creates a threat to public health,
welfare, or safety such as may arise by reason of floods,
epidemics, riots, natural disasters, wars, destruction of property,
building or equipment failures, or any emergency proclaimed by
governmental authorities.

(3)  Scope of Emergency Procurements.  Emergency
procurements shall be limited to only those construction items
necessary to meet the emergency.

(4)  Authority to Make Emergency Procurements.
(a)  The Division makes emergency procurements of

construction when, in the Director’s determination, an
emergency condition exists or will exist and the need cannot be
met through other procurement methods.

(b)  The procurement process shall be considered
unsuccessful when all bids or proposals received pursuant to an
Invitation For Bids or Request For Proposals are nonresponsive,
unreasonable, noncompetitive, or exceed available funds as
certified by the appropriate fiscal officer, and time or other
circumstances will not permit the delay required to resolicit
competitive sealed bids or proposals.  If emergency conditions
exist after or are brought about by an unsuccessful procurement
process, an emergency procurement may be made.

(5)  Source Selection Methods.  The source selection
method used for emergency procurement shall be selected by the
Director with a view to assuring that the required services of
construction items are procured in time to meet the emergency.
Given this constraint, as much competition as the Director
determines to be practicable shall be obtained.

(6)  Specifications.  The Director may use any appropriate
specifications without being subject to the requirements of
Section R23-1-55.

(7)  Required Construction Contract Clauses.  The Director
may modify or not use the construction contract clauses
otherwise required by Section R23-1-60.

(8)  Written Determination.  The Director shall make a
written determination stating the basis for each emergency
procurement and for the selection of the particular source.  This
determination shall be included in the project file.

R23-1-35.  Qualifications of Contractors.
(1)  Project Specific Requirements.  The Division may

include qualification requirements in the bidding documents as
appropriate for that specific project.

R23-1-40.  Acceptable Bid Security; Performance and
Payment Bonds.

(1)  Application.  This section shall govern bonding and
bid security requirements for the award of construction contracts
by the Division in excess of $50,000; although the Division may
require acceptable bid security and performance and payment
bonds on smaller contracts.  Bidding Documents shall state
whether acceptable bid security, performance bonds or payment
bonds are required.

(2)  Acceptable Bid Security.
(a)  Invitations for Bids and Requests For Proposals shall

require the submission of acceptable bid security in an amount
equal to at least five percent of the bid, at the time the bid is
submitted.  If a contractor fails to accompany its bid with
acceptable bid security, the bid shall be deemed nonresponsive,
unless this failure is found to be nonsubstantial as hereinafter
provided.

(b)  If acceptable bid security is not furnished, the bid shall
be rejected as nonresponsive, unless the failure to comply is
determined by the Director to be nonsubstantial.  Failure to
submit an acceptable bid security may be deemed nonsubstantial
if:

(i)(A)  the bid security is submitted on a form other than
the Division’s required bid bond form and the bid security meets
all other requirements including being issued by a surety
meeting the requirements of Subsection (5); and

(B)  the contractor provides acceptable bid security by the
close of business of the next succeeding business day after the
Division notified the contractor of the defective bid security; or

(ii)  only one bid is received.
(3)  Payment and Performance Bonds.  Payment and

performance bonds in the amount of 100% of the contract price
are required for all contracts in excess of $50,000.  These bonds
shall cover the procuring agencies and be delivered by the
contractor to the Division at the same time the contract is
executed.  If a contractor fails to deliver the required bonds, the
contractor’s bid shall be found nonresponsive and its bid
security shall be forfeited.

(4)  Forms of Bonds.  Bid Bonds, Payment Bonds and
Performance Bonds must be from sureties meeting the
requirements of Subsection (5) and must be on the exact bond
forms most recently adopted by the Board and on file with the
Division.

(5)  Surety firm requirements.  All surety firms must be
authorized to do business in the State of Utah and be listed in
the U.S. Department of the Treasury Circular 570, Companies
Holding Certificates of Authority as Acceptable Securities on
Federal Bonds and as Acceptable Reinsuring Companies for an
amount not less than the amount of the bond to be issued. A
cosurety may be utilized to satisfy this requirement.

(6)  Waiver.  The Director may waive the bonding
requirement if the Director finds, in writing, that bonds cannot
be reasonably obtained for the work involved.
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R23-1-45.  Methods of Construction Contract Management.
(1)  Application.  This section contains provisions

applicable to the selection of the appropriate type of
construction contract management.

(2)  Flexibility.  The Director shall have sufficient
flexibility in formulating the construction contract management
method for a particular project to fulfill the needs of the
procuring agencies.  In each instance consideration
commensurate with the project’s size and importance should be
given to all the appropriate and effective means of obtaining
both the design and construction of the project.  The methods
for achieving the purposes set forth in this rule are not to be
construed as an exclusive list.

(3)  Selecting the Method of Construction Contracting.  In
selecting the construction contracting method, the Director shall
consider the results achieved on similar projects in the past, the
methods used, and other appropriate and effective methods and
how they might be adapted or combined to fulfill the needs of
the procuring agencies.  The use of the single prime contractor
method in conjunction with the sequential design and
construction approach is an appropriate contracting method for
the majority of construction contracts entered into by the
Division.  The Director shall include a statement in the project
file setting forth the basis for using any other construction
contracting method.

(4)  Criteria for Selecting Construction Contracting
Methods.  Before choosing the construction contracting method
to use, the Director shall consider the factors outlined in
Subsection 63-56-36(1)(c).

(5)  General Descriptions.
(a)  Application of Descriptions.  The following

descriptions are provided for the more common contracting
methods.  The methods described are not all mutually exclusive
and may be combined on a project.  These descriptions are not
intended to be fixed for all construction projects of the State.  In
each project, these descriptions may be adapted to fit the
circumstances of that project.

(b)  Single Prime Contractor.  The single prime contractor
method is typified by one business, acting as a general
contractor, contracting with the state to complete an entire
construction project in accordance with drawings and
specifications provided by the state within a defined time period.
Generally the drawings and specifications are prepared by an
architectural or engineering firm under contract with the state.
Further, while the general contractor may take responsibility for
successful completion of the project, much of the work may be
performed by specialty contractors with whom the prime
contractor has entered into subcontracts.

(c)  Multiple Prime Contractors.  Under the multiple prime
contractor method, the Division contracts directly with a number
of specialty contractors to complete portions of the project in
accordance with the Division’s drawings and specifications.  The
Division may have primary responsibility for successful
completion of the entire project, or the contracts may provide
that one of the multiple prime contractors has this responsibility.

(d)  Design-Build.  In a design-build project, a business
contracts directly with the Division to meet requirements
described in a set of performance specifications. The design-
build contractor is responsible for both design and construction.

This method can include instances where the design-build
contractor supplies the site as part of the package.

(e)  Construction Manager.  A construction manager is a
person experienced in construction that has the ability to
evaluate and to implement drawings and specifications as they
affect time, cost, and quality of construction and the ability to
coordinate the construction of the project, including the
administration of change orders.  The Division may contract
with the construction manager early in a project to assist in the
development of a cost effective design.  The construction
manager may become the single prime contractor, or may
guarantee that the project will be completed on time and will not
exceed a specified maximum price.  This method is frequently
used on fast track projects with the construction manager
obtaining subcontractors through the issuance of multiple bid
packages as the design is developed.  A Construction Manager,
including a Construction Manager/General Contractor, shall be
selected using one of the source selection methods provided for
in Sections 63-56-20 through 63-56-35.8.  The procurement of
a construction manager may be based, among other criteria, on
proposals for a management fee which is either a lump sum or
a percentage of construction costs with a guaranteed maximum
cost.  If the design is sufficiently developed prior to the
selection of a construction manager, the procurement may be
based on proposals for a lump sum or guaranteed maximum cost
for the construction of the project.  The contract with the
construction manager may provide for a sharing of any savings
which are achieved below the guaranteed maximum cost.  When
entering into any subcontract that was not specifically included
in the Construction Manager/General Contractor’s cost proposal
submitted in the original procurement of the Construction
Manager/General Contractor’s services, the Construction
Manager/General Contractor shall procure that subcontractor by
using one of the source selection methods provided for in
Sections 63-56-20 through 63-56-35.8 in the same manner as if
the subcontract work was procured directly by the Division.

(f)  Sequential Design and Construction.  Sequential design
and construction denotes a method in which design of
substantially the entire structure is completed prior to beginning
the construction process.

(g)  Phased Design and Construction.  Phased design and
construction denotes a method in which construction is begun
when appropriate portions have been designed but before design
of the entire structure has been completed.  This method is also
known as fast track construction.

R23-1-50.  Cost or Pricing Data and Analysis; Audits.
(1)  Applicability.  Cost or pricing data shall be required

when negotiating contracts and adjustments to contracts if:
(a)  adequate price competition is not obtained as provided

in Subsection (2); and
(b)  the amounts set forth in Subsection (3) are exceeded.
(2)  Adequate Price Competition.  Adequate price

competition is achieved for portions of contracts or entire
contracts when one of the following is met:

(a)  When a contract is awarded based on competitive
sealed bidding;

(b)  When a contractor is selected from competitive sealed
proposals and cost was one of the selection criteria;
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(c)  For that portion of a contract that is for a lump sum
amount or a fixed percentage of other costs when the contractor
was selected from competitive sealed proposals and the cost of
the lump sum or percentage amount was one of the selection
criteria;

(d)  For that portion of a contract for which adequate price
competition was not otherwise obtained when competitive bids
were obtained and documented by either the Division or the
contractor;

(e)  When costs are based upon established catalogue or
market prices;

(f)  When costs are set by law or rule;
(g)  When the Director makes a written determination that

other circumstances have resulted in adequate price competition.
(3)  Amounts.  This section does not apply to:
(a)  Contracts or portions of contracts costing less than

$100,000, and
(b)  Change orders and other price adjustments of less than

$25,000.
(4)  Other Applications.  The Director may apply the

requirements of this section to any contract or price adjustment
when he determines that it would be in the best interest of the
state.

(5)  Submission of Cost or Pricing Data and Certification.
When cost or pricing data is required, the data shall be
submitted prior to beginning price negotiation.  The offeror or
contractor shall keep the data current throughout the
negotiations certify as soon as practicable after agreement is
reached on price that the cost or pricing data submitted are
accurate, complete, and current as of a mutually determined
date.

(6)  Refusal to Submit.  If the offeror refuses to submit the
required data, the Director shall determine in writing whether to
disqualify the noncomplying offeror, to defer award pending
further investigation, or to enter into the contract.  If a contractor
refuses to submit the required data to support a price adjustment,
the Director shall determine in writing whether to further
investigate the price adjustment, to not allow any price
adjustment, or to set the amount of the price adjustment.

(7)  Defective Cost or Pricing Data.  If certified cost or
pricing data are subsequently found to have been inaccurate,
incomplete, or noncurrent as of the date stated in the certificate,
the Division shall be entitled to an adjustment of the contract
price to exclude any significant sum, including profit or fee, to
the extent the contract sum was increased because of the
defective data.  It is assumed that overstated cost or pricing data
increased the contract price in the amount of the defect plus
related overhead and profit or fee; therefore, unless there is a
clear indication that the defective data were not used or relied
upon, the price should be reduced by this amount.  In
establishing that the defective data caused an increase in the
contract price, the Director shall not be required to reconstruct
the negotiation by speculating as to what would have been the
mental attitudes of the negotiating parties if the correct data had
been submitted at the time of agreement on price.

(8)  Audit.  The Director may, at his discretion, and at
reasonable times and places, audit or cause to be audited the
books and records of a contractor, prospective contractor,
subcontractor, or prospective subcontractor which are related to

the cost or pricing data submitted.
(9)  Retention of Books and Records.  Any contractor who

receives a contract or price adjustment for which cost or pricing
data is required shall maintain all books and records that relate
to the cost or pricing data for three years from the date of final
payment under the contract.  This requirement shall also extend
to any subcontractors of the contractor.

R23-1-55.  Specifications.
(1)  General Provisions.
(a)  Purpose.  The purpose of a specification is to serve as

a basis for obtaining a supply or construction item adequate and
suitable for the procuring agencies’ needs and the requirements
of the project, in a cost-effective manner, taking into account,
the costs of ownership and operation as well as initial
acquisition costs.  Specifications shall permit maximum
practicable competition consistent with this purpose.
Specifications shall be drafted with the objective of clearly
describing the procuring agencies’ requirements.

(b)  Preference for Commercially Available Products.
Recognized, commercially-available products shall be procured
wherever practicable.  In developing specifications, accepted
commercial standards shall be used and unique products shall
be avoided, to the extent practicable.

(c)  Nonrestrictiveness Requirements.  All specifications
shall be written in such a manner as to describe the requirements
to be met, without having the effect of exclusively requiring a
proprietary supply, or construction item, or procurement from
a sole source, unless no other manner of description will suffice.
In that event, a written determination shall be made that it is not
practicable to use a less restrictive specification.

(2)  Director’s Responsibilities.
(a)  The Director is responsible for the preparation of all

specifications.
(b)  The Division may enter into contracts with others to

prepare construction specifications when there will not be a
substantial conflict of interest.  The Director shall retain the
authority to approve all specifications.

(c)  Whenever specifications are prepared by persons other
than Division personnel, the contract for the preparation of
specifications shall require the specification writer to adhere to
the requirements of this section.

(3)  Types of Specifications.  The Director may use any
method of specifying construction items which he considers to
be in the best interest of the state including the following:

(a)  By a performance specification stating the results to be
achieved with the contractor choosing the means.

(b)  By a prescriptive specification describing a means for
achieving desired, but normally unstated, ends.  Prescriptive
specifications include the following:

(i)  Descriptive specifications, providing a detailed written
description of the required properties of a product and the
workmanship required to fabricate, erect and install without
using trade names; or

(ii)  Proprietary specifications, identifying the desired
product by using manufacturers, brand names, model or type
designation or important characteristics.  This is further divided
into two classes:

(A)  Sole Source, where a rigid standard is specified and
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there are no allowed substitutions due to the nature of the
conditions to be met.  This may only be used when very
restrictive standards are necessary and there is only one
proprietary product known that will meet the rigid standards
needed.  A sole source proprietary specification must be
approved by the Director.

(B)  Or Equal, which allows substitutions if properly
approved.

(c)  By a reference standard specification where documents
or publications are incorporated by reference as though included
in their entirety.

(d)  By a nonrestrictive specification which may describe
elements of prescriptive or performance specifications, or both,
in order to describe the end result, thereby giving the contractor
latitude in methods, materials, delivery, conditions, cost or other
characteristics or considerations to be satisfied.

(4)  Procedures for the Development of Specifications.
(a)  Specifications may designate alternate supplies or

construction items where two or more design, functional, or
proprietary performance criteria will satisfactorily meet the
procuring agencies’ requirements.

(b)  The specification shall contain a nontechnical section
to include any solicitation or contract term or condition such as
a requirement for the time and place of bid opening, time of
delivery, payment, liquidated damages, and similar contract
matters.

(c)  Use of Proprietary Specifications.
(i)  The Director shall seek to designate three brands as a

standard reference and shall state that substantially equivalent
products to those designated will be considered for award, with
particular conditions of approval being described in the
specification.

(ii)  Unless the Director determines that the essential
characteristics of the brand names included in the proprietary
specifications are commonly known in the industry or trade,
proprietary specifications shall include a description of the
particular design, functional, or performance characteristics
which are required.

(iii)  Where a proprietary specification is used in a
solicitation, the solicitation shall contain explanatory language
that the use of a brand name is for the purpose of describing the
standard of quality, performance, and characteristics desired and
is not intended to limit or restrict competition.

(iv)  The Division shall solicit sources to achieve whatever
degree of competition is practicable.  If only one source can
supply the requirement, the procurement shall be made in
accordance with Section R23-1-25.

R23-1-60.  Construction Contract Clauses.
(1)  Required Contract Clauses.  Pursuant to Section 63-56-

40, the document entitled "Required Construction Contract
Clauses", dated January 28, 2002 and on file with the Division,
is hereby incorporated by reference.  Except as provided in
Subsections R23-1-30(7) and R23-1-60(2), the Division shall
include these clauses in all construction contracts for more than
$50,000.

(2)  Revisions to Contract Clauses.  The clauses required
by this section may be modified for use in any particular
contract when, pursuant to Subsection 63-56-40(5), the Director

makes a written determination describing the circumstances
justifying the variation or variations.  Notice of any material
variations from the contract clauses required by this section
shall be included in any invitation for bids or request for
proposals.

KEY:  contracts, public buildings, procurement
May 3, 2002 63A-5-103 et seq.
Notice of Continuation June 6, 2002 63-56-14(2)

63-56-20(7)
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R23.  Administrative Services, Facilities Construction and
Management.
R23-19.  Facility Use Rules.
R23-19-1.  Purpose.

The purpose of this rule is to provide for use of state
facilities for continued operation of state government.

R23-19-2.  Authority.
This Rule is authorized under Section 63A-5-204, which

authorizes the Executive Director of the Department of
Administrative Services to adopt rules governing state grounds
surrounding facilities managed by DFCM.

R23-19-3.  Definitions.
(1)  The following definitions are provided to assist in

understanding language incorporated into the following Facility
Use Rules:

(a)  "Agency" - department, division or agency within the
structure of the State of Utah.

(b)  "DFCM" - Division of Facilities Construction and
Management, a division within the Department of
Administrative Services.

(c)  "Director" - the director of the Division of Facilities
Construction and Management.

(d)  "Facility Use Application" - a form that needs to be
completed by prospective user and approved by resident agency
for activities held within state-owned facilities and contains the
following information:  (i) prospective user’s name, address, and
telephone number; (ii) the name of the facility being requested;
(iii) the type of activity; (iv) the dates and times of the function;
(v) insurance company, name and policy number, unless
applicant is seeking waiver under R23-19-2(24); (vi) any other
special considerations being requested; and (vii) all applications
shall be reviewed by DFCM Facilities Management group
determining the applicable category for activity and fee
assessment.  This decision may be appealed using process
described under R23-19-2(24).

(e)  "Facility Use Permit" - permit issued to users
authorizing the use of state-owned facilities for designated
activities and contains the following information: (i) the name
of the organization and individual authorized to use designated
facility; (ii) the facility designated for use; (iii) purpose for use
of the facility; (iv) the dates and times of the activity; (v) the fee
assessed for the activity; (vi) the permit number; (vii)
information required for compliance with Subsection 23-19-
4(18); and (viii) the authorized resident agency representative
signature authorizing the activity.

(f)  "Fees" - charges assessed for use of state-owned
facilities.  The fees shall be assessed as follows: (i) "Freedom of
Speech Activities" shall be assessed a fee using a base cost
commensurate with actual cost to the state; (ii) "Commercial
Activities" shall be assessed a fee comparable to fees charged for
similar activities within the community; and (iii) "Community
Service Activities" shall be assessed a fee the same as first
amendment activities.  "Base Cost" is the actual cost to the State
for utilities, janitorial, security services and cost of rental for
equipment used for activity.  The "Fee Schedule", which is
subject to change, shall be approved by the Director.  A fee
schedule shall be provided to applicant at time of application.

The content of any first amendment activity shall not be a basis
for calculating any portion of the fee.

(g)  "Governmental Activities" - any activity directly
related to governmental business.  This does not include extra-
curricular activities.

(h)  "State" - state of Utah and any of its departments,
divisions, agencies or commissions.

(i)  "Freedom of Speech Activities" - an activity
characterized as the right of a person or group to exercise
freedom of speech or other first amendment right that is
provided on government property by applicable law.

(j)  "Community Service Activities" - an activity closely
related to community service activities including public awards,
public recognition and public benefits.

(k)  "State Sponsored Activities" - this shall include any
activity directly sponsored by the state of Utah, its departments,
agencies and commission and shall be exempt from fees and
insurance costs.

(l)  "Commercial Activities" - any activity not meeting
above criteria shall be characterized as commercial activity.
Endorsements for commercial purposes of products or services
is prohibited.

R23-19-4.  General Rules.
(1)  Those intending to use state facilities must obtain

scheduling and authorization of activities in advance from the
agency/department head or facilities manager.  If no facility
manager exists, approval must be obtained from resident agency
or its representative.  Users must comply with all rules and
procedures established.  The proposed activity shall not interfere
with the operation of governmental business or public access.

(2)  All rules apply to state-owned or leased facilities.
(3)  Users may use the facilities for activities scheduled at

reasonable times.  Examples of activities at the Capitol Complex
might include dances in the Rotunda, rallies on the front stairs
of the Capitol and in designated areas on the grounds, weddings
and receptions in the White Community Memorial Chapel, and
meetings in the State Office Building Auditorium.
Endorsements for commercial purposes of products or services
is prohibited.

(4)  The state of Utah, any of its departments or divisions,
or any employee shall not be responsible for any property
damage or loss, any personal property damage or loss, or any
personal injury sustained during, or as a result of, any activity.

(5)  Every group applying for a facility use permit will be
required to complete an application form, provide the required
fee, and provide a certificate of insurance showing proof of
liability insurance in the amount of $1,000,000 per occurrence
unless exempt or waived under these rules.

(6)  Users may not carry or post placards or signs attached
to wood or metal posts of any type, within any building.  In
addition, users may not post signs on the grounds or the exterior
of any building.  Any signs or placards placed in state facilities
shall be hung with rope, cord or string.  No adhesive materials
or wire will be allowed.  Balloons may be used but need to be
tied with string to banisters or railings; they may not be handed
out to participants of the activity or let loose.

(7)  No temporary structure of any kind shall be
constructed on state-owned properties without the express
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written consent of DFCM or the appropriate resident agency.
(8) The use or storage of alcoholic beverages or any

unauthorized or controlled drugs in any state-owned facility or
on state grounds is prohibited.

(9)  All "No Smoking" ordinances, rules and policies shall
be strictly observed in all state-owned facilities.

(10)  To protect the beauty of state facilities, all decorations
used for a scheduled activity shall be of a temporary nature and
shall be appropriate for the dignity and beauty of the structure
and shall be approved by the resident agency.

(a)  No adhesive material may be used that would leave a
glue, paste, tape, oil, paint or other residue on the building.

(b)  Nothing may be used as a decoration or in the process
of decorating that would cause damage to the structure.

(c)  No markings, paint or sprays may be applied to any
area of the building.

(d)  Decorating during the normal work hours shall be done
in a manner that limits any disturbance to normal building
activities.  Any decorating during other than normal hours must
be coordinated with facility manager or resident agency.

(e)  Decorating is to be done in a safe manner, using proper
tools and equipment.

(f)  Users may not decorate on the outside of any building.
(g)  Signs, posters, decorations, displays, or markings must

comply with all current pornography ordinances of the
jurisdiction in which the facility is located.

(11)  Food services in conjunction with a permitted use in
state-owned facilities is subject to the approval of resident
agency.

(12)  Parking is available at all state-owned facilities.
Users shall observe, and Protective Services will enforce, all
restricted and marked parking areas.

(a)  Vehicles owned or under control of participants shall
not be parked in reserved parking areas, which shall include the
parking plaza on Capitol Hill, and shall not be allowed to
remain overnight.

(13)  The user shall be responsible for any personal injury,
vandalism, damage, or loss or other destruction of property or
premises incurred during the activity.

(14)  Any animals must be specifically approved in advance
and must provide assurance of safety to the animal, participants
and the facility.

(15)  No open flame, flammable fluids, or explosives shall
be brought to or used on the premises.

(16)  User shall not sublet any part of the premises or
transfer or assign the premises or change the purpose of the
permitted activity without the written consent of the state.

(17)  No money may be collected at state facilities; all
tickets, if required, must be pre-sold.

(18)  Users and participants must abide by all applicable
firearm laws, rules, and regulations.

(a)  The state shall reserve the right to require users to
notify the appropriate security agent of the anticipated presence
of any person with a weapon or firearm.

(19)  These general rules are incorporated into any permit
issued and into all rules governing use of any state facility.
These rules do not apply to facilities of public or higher
education.

(20)  No equipment shall be used nor activity engaged in

which is contrary to applicable rules, regulations or state, local
or governmental ordinances or codes.

(21)  No equipment shall be used nor activity shall be
engaged in which will place an excessive stress load on the
building structure or building systems.

(22)  Exceptions and Waivers.
(a)  State activities are exempt from fees and insurance

requirements to the extent that the activity is covered by state
Risk Management.

(b)  Governmental activities are exempt from fee and
insurance requirements to the extent that the activity is covered
by state Risk Management.

(c)  Freedom of speech activities - a waiver of the fee or
insurance costs, or a part thereof, shall be provided for free
speech activities if the applicant or sponsoring group can
demonstrate clearly an inability to pay the fee or insurance.  The
state reserves the right to pay the insurance costs.  The applicant
may be requested to provide a financial statement and other
relevant documents as proof of inability to make payment.  A
request for such a waiver must be made at time of application
and shall be promptly scheduled for an informal review before
the Executive Director of the Department of Administrative
Services (DAS) or the director’s designee.  The Executive
Director or designee shall make a written determination of
approval or disapproval of the waiver request and state the
grounds for the decision within five days of the submission of
the request for a waiver.  The applicant shall have the right to
appeal and to have a hearing before the DAS Executive Director
or designee within five days of notification.  The DAS
Executive Director or designee shall conduct a hearing and
make his decision in writing as to appeal of the initial
disapproval of a waiver within five days of the submission of
the appeal.  The person hearing the appeal shall not be the same
person who denied the original request.  The notice of appeal to
be filed by the applicant should be in writing.  Notice of the
right to appeal and the appropriate procedure shall be given to
applicant if denial is made.  The applicant shall be allowed to
submit additional or pertinent information during the appeal to
support the request for a waiver.  There will be no waiver of fee
of costs associated with usage of equipment such as tables,
chairs, podium, microphone or any outside accessory items to
the activity.  Applicant may provide and use any accessory item
for an activity.  An insurance waiver may be issued to an
applicant that can show proof of being uninsurable - proof that
coverage was denied by at least three insurance providers
licensed and doing business in the state of Utah, including the
current state provider of insurance.

(d)  Community service activities - a waiver of the fee
and/or insurance costs, or a part thereof, may be provided for
community service activities if the applicant or sponsoring
group can demonstrate clearly an inability to pay the fee and/or
insurance.  The state reserves the right to pay the insurance
costs.  The applicant may be requested to provide a financial
statement and other relevant documents as proof of inability to
make payment.  A request for such a waiver must be made at
time of application and shall be promptly scheduled for an
informal review before the Executive Director of the
Department of Administrative Services (DAS) or his designee.
The Executive Director or designee shall make a written
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determination of approval or disapproval of the waiver request
and state the grounds for the decision within five days of the
submission of the request for a waiver.  The applicant shall have
the right to appeal and to have a hearing before the DAS
Executive Director or designee within five days of notification.
The DAS Executive Director or designee shall conduct a hearing
and make his decision in writing as to appeal of the initial
disapproval of a waiver within five days of the submission of the
appeal.  The person hearing the appeal shall not be the same
person who denied the original request.  The notice of appeal to
be filed by the applicant should be in writing.  Notice of the
right to appeal and the appropriate procedure shall be given to
applicant if denial is made.  The applicant shall be allowed to
submit additional or pertinent information during the appeal to
support the request for a waiver.  There will be no waiver of fee
of costs associated with usage of equipment such as tables,
chairs, podium, microphone or any accessory items to the
activity.  Applicant may provide and use own accessory items
for an activity.  An insurance waiver may be issued to an
applicant that can show proof of being uninsurable - proof that
coverage was denied by at least three insurance providers
licensed and doing business in the state of Utah including the
current state provider of insurance.

(e)  Commercial activities - no exceptions or waivers shall
apply except the insurance may be waived if covered by State
Risk Management.  Adult chaperons will be required for
commercial activities; the number, appropriate for the nature of
the event and the number and ages of the users, will be
determined by DFCM.  Chaperons will help direct roaming
guests, check rest rooms periodically, aid in maintaining
reasonable behavior and enforcement of the rules.

R23-19-5.  Use of Capitol Rotunda.
In addition to the provisions of Section 2, the following

rules for the Capitol Rotunda shall be observed:
(1)  Public use of the Capitol shall not disrupt or interfere

with any legislative session or state agency business.  Safe,
unhindered passageways must be provided at all times.

(2)  A Facility Use request for permit for events in the
Capitol Rotunda must be received in writing at least 24 hours in
advance of the time the event is proposed to commence.
Priority will be given to state departments, agencies, and public
school districts for use of the Capitol Rotunda.  The Rotunda is
available six days a week, Monday through Saturday.  The
facility has an established Fire Marshal occupancy limit of 2,700
people which shall not be exceeded.

(3)  The sound level of any individual or group, whether
amplified or not, must not disrupt or interfere with any
legislative session or state agency business.

(4)  The second floor of the Rotunda, marble stairways, and
third floor balcony are available for use but access to the fourth
floor, first floor, and basement areas is not allowed.

(5)  For use of committee rooms, House of Representatives
Chamber, Senate Chambers, or the Supreme Court, requests
must be made directly to those agencies for scheduling.

(6)  No fire exits, which shall include staircases and
doorways, shall be blocked during any activity.  Tables shall not
be placed in front of, or so as to block, doorways in any manner.

(7)  All vehicles coming to Capitol Hill in conjunction with

the activity shall park on the south side of the Capitol Building,
on the circular drive south of the Capitol known as Cherry Lane,
or in the small visitor parking area or the main parking lot
directly east of the Capitol.

(8)  All deliveries and movement of equipment shall come
to the south entrance under the main stairs, after 5:00 p.m., and
shall use the south elevator between the first and second floors,
unless prior arrangement has been made with DFCM.

(9)  Elevators used to move equipment shall be protected
from damage.

(10)  All equipment brought into the building shall have
rubber wheels, four inch or larger, or be hand carried so to cause
no damage to facilities.

(11)  Users shall remove all equipment, decorations and
supplies by 12:00 midnight on the night of the activity unless
specific arrangements are made in advance with DFCM or
Protective Services.

(12)  In addition, DFCM may require two uniformed
security personnel for every 400 participants and will be
included as a part of the base cost paid by user.

(13)  Protective Services will determine number and
arrange for uniformed security personnel.

(14)  Users shall control entrances to allow only those
persons attending the activity to enter building.

(15)  If any person or group is reasonably suspected of
being in non-compliance with any of these rules, an appropriate
State law enforcement office may provide a warning to such
person or group to cease and desist from such non-complying
act.  If a State law enforcement office reasonably observes that
such non-complying act is continuing after such warning, then
a State law enforcement office may have the person or group
removed from the Capitol premises as well as take any other
appropriate action allowed by law.

R23-19-6.  Use of State Office Building Auditorium.
In addition to the provisions of Section 2, the following

rules for the State Office Building Auditorium shall be
observed:

(1)  The Auditorium is available to all state departments
and agencies on a first-come, first-served basis for meetings,
public hearings, bid openings, lectures, training sessions,
examinations and other similar activities.  Agencies shall reserve
the auditorium with DFCM.

(2)  When not being used by a state agency, the Auditorium
may be used by private or public organizations upon receipt of
a permit from DFCM.

(a)  The facility is available five days a week, Monday
through Friday.

(3)  After hours access shall be through the first floor south
doors.

(a)  The remainder of the building will be closed to the
public.

(4)  The Auditorium has an established Fire Marshal
occupancy limit of 225 people which shall not be exceeded.

(5)  All vehicles coming to Capitol Hill in conjunction with
the activity should park in the lot on the west side of the State
Office Building.

(6)  Sufficient supervision shall be present to insure that
people use only the Auditorium or rest room areas on the 1st
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floor of the State Office Building.

R23-19-7.  Use of White Community Memorial Chapel.
In addition to the provisions of Section 2, the following

rules for the White Community Memorial Chapel shall be
observed:

(1)  The Chapel area has pew seating for 129 people,
balcony seating for 35 people and elevated front "stand" seating
for 16 people, but the Fire Marshal has established an
occupancy limit of 164 people which shall not be exceeded.

(a)  Users may use the speaker’s pulpit and upright piano.
(2)  The lower level of the building has a large open

meeting room with seating for 76 people conference style and
the Fire Marshal has established an occupancy limit of 76
people which shall not be exceeded.

(a)  Users may use the full rest room facilities and full
kitchen facilities for small to medium sized groups.  Kitchen use
includes electric stove, oven, refrigerator, double sinks, and
work counter.

(3)  The following is available for use:
(a)  small kitchen facilities;
(b)  hot water;
(c)  air conditioning;
(d)  fire extinguisher in basement; and
(e)  the elevator serving lower level and main floor of

chapel.
(4)  The Chapel will be available from 7 a.m. until 12

midnight, seven days a week, 365 days a year unless otherwise
specified.

(5)  All vehicles coming to Capitol Hill in conjunction with
the activity should park in the lot between the Chapel and
Council Hall.

(6)  Notice of intent to display, prepare, or consume food
shall be communicated to DFCM on the Facility Use
Application Form prior to issuance of the permit.  Users shall
treat the equipment with the utmost care and leave the
equipment in its original condition after use.

(7)  Sufficient supervision shall be present to insure that
damage does not occur to the premises.

R23-19-8.  Use of Capitol Complex Grounds.
In addition to the provisions of Section 2, the following

rules for the Capitol Complex Grounds shall be observed:
(1)  Camping is prohibited on the State Capitol Complex

grounds.
(2)  When a permit is issued, the location of the activity

will be specified.  Participants will be required to contain the
activity in the area specified in the permit.

(3)  No activity on the grounds shall interfere with normal
government and business activities.

(4)  No motor vehicle races, neither speed, time, endurance,
exhibition nor driving competition shall be held on the Capitol
Complex grounds.

(5)  No grass, plants, shrubs, trees, paving or concrete shall
be disturbed, broken, removed or covered without the written
permission of DFCM.

(6)  Sufficient supervision shall be present to insure that
people use only designated area and to insure that no damage
occurs.

R23-19-9.  Rules for Other State-Owned Facilities.
(1)  All General Rules shall be observed.
(2)  Permission to use other state facilities must be

obtained from the facility manager or resident agency for the
facility.

R23-19-10.  Solicitation Policy.
(1)  Definitions
(a)  "Solicitation" is any activity which may be considered

or reasonably interpreted as being for the advertisement,
promotion, sale or transfer of products, or services, or for the
participation in a commercial venture of any kind.

(i)  The distribution or posting of handbills, leaflets,
circulars, advertising or other printed materials for the purpose
cited in paragraph 1 is construed as solicitation.

(b)  "State property" is all premises maintained by, or for
the use of, a state agency, department or division.

(2)  Policy
(a)  Solicitation, whether on-site or through establishment

of an on-going delivery service, is prohibited on state property
except as listed in "C" below.

(b)  No solicitation materials may be posted except on
designated bulletin boards.

(c)  With the exception of bulletin boards designated for
posting solicitation materials, no state materials, supplies,
services or equipment may be used for solicitation purposes
other than activities authorized by an agency of the state for
state-connected business or state-sponsored charitable purposes.

(d)  Any and all violations observed shall be reported
immediately to Protective Services.

(3)  Permissible Solicitation Activities
(a)  Charitable campaigns (including blood drives, state

United Way campaign, food banks, sub for Santa and other
charitable activities).

(b)  Organized employee participation in sports activities
representing their state agency or a charitable organization
including departmental or charity ball teams.

(c)  Announcements required by law or requested by a state
agency in furtherance of official duties (including job
announcements, EEO and OSHA notices).

(d)  Activities conducted at the direction of the head of a
state agency.

(e)  Employees’ sale of small craft items during breaks and
lunch in employee lounges and break areas.

(f)  State employees may post handbills, leaflets, circulars,
advertising or other printed materials on specifically designated
bulletin boards regarding the offering or sale of personal items
such as free kittens or bikes for sale, or personal announcements
such as wedding announcements or ride share requests.  This
does not apply to conducting a business (such as Tupperware or
Amway sales).

(g)  Employee recognition events conducted by a state
agency such as National Secretaries Week Luncheons which are
approved by the supervisor of the employees affected.

R23-19-11.  Waiver.
Notwithstanding any provision of this Facility Use Rules

R23-19, a waiver of any provision therof, may be made in
writing by the DFCM Facilities Management group, if it
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determines in writing that the strict holding of the provision
would be unreasonable under the circumstances and that the
provision is not needed to protect the facility, grounds or the
public.  The applicant has the burden to establish that the waiver
should be granted.  The request for waiver shall be made in
writing as part of the Facility Use Application and must provide
the necessary information and documentation to support such
waiver.  The decision of the Facilities Management group may
be appealed similarly to the appeal of the denial of a Facility
Use Application.

KEY:  public buildings, facilities use*
January 1, 1998 63A-5-204
Notice of Continuation June 14, 2002
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R37.  Administrative Services, Risk Management.
R37-1.  Risk Management General Rules.
R37-1-1.  Purpose.

The purpose of this rule is to establish the liability and
property insurance coverage provided by the Risk Management
Fund, and the conditions, underwriting standards, and other
rules that govern or control the use of this coverage.

R37-1-2.  Authority.
This rule is established pursuant to Sections 63A-4-101 and

63A-1-110, which authorize the State’s Risk Manager to
recommend rules to the Director of the Department of
Administrative Services who is authorized to enact rules.

R37-1-3.  Definitions.
(1)  "Conditions" specific policy requirements the violation

of which will invalidate coverage.
(2)  "Coverage or coverage provision" means the type of

protection provided against specific risks or losses.
(3)  "Covered Entity" means a state department or other

state agency not within a state department, a state college or
university, a public school district or a local health department
which is covered under the terms of a coverage document issued
to it by the Risk Management Fund.

(4)  "Underwriting Standard" or "Risk Control Standard"
means an action or procedure which must be performed by a
covered entity in order to reduce the risk of loss or to avoid
imposition of coverage restrictions, deductibles, increased
premiums, or loss of credits or dividends.

R37-1-4.  Description of the Fund and its Activities.
The Risk Management Fund, hereafter referred to as the

Fund, is a self-insurance mechanism established to handle losses
to or claims against the state, its agencies and institutions of
higher education, and participating school districts and local
health departments, which are treated as state agencies when
participating, all hereafter referred to as covered entities.
Although coverage through the Fund may be in formats like or
similar to insurance policies, the relationship between the Fund
and covered entities is not that of insurer and insured.  No
special duties, rules of construction or other legal doctrines
recognized by the courts or created by statute with respect to the
relationship of an insurer to its insured shall apply to the Fund
or entities covered by it, except those which are specifically
required by Title 31A, Chapter 12 with respect to some coverage
provided to school districts.  The duty to defend employees, as
defined in Section 63-30-2, or volunteers, as defined in Section
67-20-2, of covered entities extends only as far as the entities’
duty to employees or volunteers under the "Governmental
Immunity Act" and no special relationship of insurer to insured
exists between the Fund and employees or volunteers of covered
entities.

R37-1-5.  Coverage, Deductibles, Duties and Conditions.
Specific risks covered, properties covered, coverage limits,

exclusions, deductibles, conditions and other coverage
provisions for coverage through the Risk Management Fund
shall apply in accordance with coverage policies issued by the
Fund to each covered entity.  Subject to specific provisions of

the coverage policies, the Fund provides the following
coverage:

(1)  Liability
(a)  Risks Covered - General, automobile, personal injury,

errors and omissions, malpractice and garage keepers’ liability,
and personal injury protection coverage applying to all
premises, operations, approved contracts, products and
completed operations; owned, non-owned and hired
automobiles, other than personal use automobiles; employees,
volunteers, and students in the scope of employment or
approved services to the public.

(b) Limits - Maximum liability under Section 63-30-34 for
situations subject to the Governmental Immunity Act; higher
limits for other situations as indicated in coverage policies
issued to each covered entity.

(c) Deductible - Deductibles apply to some specific
coverages and situations as noted in the coverage document, but
there is no general deductible.

(d)  Conditions - The following conditions apply to
liability coverages:

(i)  In the event of an occurrence, personal injury, act,
error, omission, incident, or any other situation likely to give
rise to a claim covered by the Fund, written notice containing
particulars sufficient to identify the covered entity or person and
also reasonably obtainable information with respect to the time,
place and circumstances thereof, and the names and addresses
of the potential claimant, and of available witnesses, shall be
given by or for the covered entity or person to the Fund or any
of its authorized agents as soon as practicable.  The covered
entity shall promptly take, at its own expense, all reasonable
steps to prevent additional injury or damage from arising out of
the same or similar conditions; provided (1) that a failure to take
preventive measures shall not constitute a breach of this
condition unless the Fund has requested the covered entity, in
writing, to undertake the preventive measures and the expense
shall not be recoverable from the Fund.

(ii)  If claim is made or suit is brought against the covered
entity or person, whether in court or through an administrative
proceeding with the Utah Anti-discrimination Division, the
Federal Equal Employment Opportunity Commission or similar
body, the covered entity or person shall immediately forward to
the Fund a copy of every demand, notice, summons or other
process received by it or its representative.  Any covered person
who is an employee or volunteer of the covered entity shall
comply with all provisions of Section 63-30-36, 63-30-37, or
both before the Fund shall have any duty to defend or pay any
judgment against such covered person.

(iii)  The covered entity or person shall cooperate with the
Fund and, upon the Fund’s request, assist in making settlements,
in the conduct of suits and in enforcing any right of contribution
or indemnity against any person or organization who may be
liable to the covered entity or person because of injury or
damage with respect to which coverage is afforded by the Fund;
and the covered entity or person shall attend hearings and trials
and assist in securing and giving evidence and obtaining the
attendance of witnesses.  The covered entity or person shall not,
except at its own cost, voluntarily make any payment, assume
any obligation or incur any expense other than for first aid to
others at the time of the accident.
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(iv)  In the event any employee or volunteer requests under
the terms of Section 63-30-36 that the covered entity defend him
relative to any action or claim which would be covered by the
Fund, the covered entity shall immediately forward the request
to the Fund and the Fund shall have the right to determine on
behalf of the covered entity whether to defend, defend under a
reservation of rights, or decline to defend.

(v)  The covered entity or person shall share with the Fund
all records requested by the Fund, relative to any claim under
this coverage, to the fullest extent permitted by the Utah
Government Records Access and Management Act (GRAMA).
If the covered entity falls under the provisions of Section 63-2-
701, 702 or 703, the covered entity shall adopt an ordinance or
policy, or make rules which allow the sharing of records with
the Fund to at least the extent permitted by GRAMA and shall
share with the Fund all records requested relative to any claim
under this coverage to the fullest extent permitted by the
ordinance, policy or rule.

(vi)  This coverage does not apply to any claim under the
Americans With Disabilities Act, Section 504, of the
Rehabilitation Act of 1973, as amended, or similar laws based
in whole or in part on the failure of any covered entity to
provide a requested accommodation unless the covered entity
has notified the Fund of its preliminary intention not to provide
the requested accommodation and has allowed the Fund a
reasonable opportunity to consult with the covered entity before
the covered entity denies the requested accommodation.

(e)  Special Automobile Condition - A $10,000 per
accident deductible applies to amounts otherwise payable under
this coverage because of an accident involving an automobile
driven by a covered person who either:

(i)  at the time of the accident was not a licensed driver for
the type of vehicle involved; and who also was not so licensed
at the closer to the accident date of:

(A) the date of his employment as a driver of the covered
entity;

(B)  the date of the covered entity became or should have
become aware he was not so licensed; or

(C)  one year prior to the accident date; or
(D)  at the time of such accident the covered entity knew or

should have known that the employee:
(I)  had a vehicle accident which was his fault,
(II)  had been convicted of driving under the influence of

alcohol or drugs, or
(III)  had been convicted of reckless driving, during the one

year period prior to such accident and who had not completed
a Fund approved driver safety program before the accident,
provided, however, that this provision shall not apply if the date
of the accident is less than thirty days after the covered entity
knew of or should have known of the incident under a, b or c
above.

(2)  Property
(a)  Risks Covered - Virtually all insurable risks of loss.
(b)  Property Covered - Real and personal property owned

by covered entities, for which they are liable or for which they
have assumed responsibility, and which has been reported to the
Fund.

(c)  Limits - Replacement cost in most cases; sub-limits
apply for earthquake and flood damage.

(d)  Deductible - $1,000 per occurrence or higher, as
indicated in the coverage policy.

(e)  Conditions - The following conditions apply to
property coverage.

(i)  In case of loss, the covered entity shall:
(A)  give immediate notice of such loss to the Fund;
(B)  protect the covered property from further damage,

make reasonable temporary repairs required to protect the
covered property, and keep an accurate record of repair
expenditures;

(C)  prepare an inventory of damaged personal property,
showing in detail, quantity, description, replacement value, and
amount of loss.  Attach to the inventory all bills, receipts and
related documents that substantiate the figures in the inventory;

(D)  exhibit the remains of the damaged property as often
as may be reasonably required by the Fund and submit to
examination under oath;

(E)  submit to the Fund within 60 days after requested a
signed, sworn statement of loss that sets forth to the best of the
covered entity’s knowledge and belief:

(I)  the time and cause of loss;
(II)  interest of the covered entity and all others in the

property involved and all encumbrances on the property;
(III)  other policies of insurance that may cover the loss;
(IV)  changes in title or occupancy of the property during

the term of the policy;
(V)  specifications of any damaged building and detailed

estimates for repair of the damage;
(VI)  an inventory of damaged personal property described

in (C) above;
(F)  give immediate notice of the loss to the proper police

authority if loss is due to a violation of law.
(ii)  Values Reporting
The covered entity agrees to submit a statement of

replacement values of property covered by the Fund by April 1st
each year or by a later date as indicated by the Fund.  Required
information will be in formats requested by the Fund.  In
addition, any acquisition valued in excess of $25,000,000 must
be reported within ninety days of acquisition in order to be
covered.  The requirements of this condition apply to all types
of covered property.

(3)  Bond
(a)  Risks Covered - Faithful performance; all employees

except treasurers by title are covered.
(b)  Limits - $10,000,000
(c)  Deductible - $1,000
(d)  Conditions -
(i)  Upon knowledge or discovery of loss under this

coverage, the covered entity shall:
(A)  give notice thereof at the earliest practicable moment,

not to exceed 30 days, to the Fund and,
(B)  file detailed proof of loss, duly sworn to, with the

Fund within four months after the discovery of loss.
(ii)  Upon the Fund’s request, the covered entity shall

produce for the Fund’s examination all pertinent records, at
reasonable times and places as the Fund shall designate, and
shall cooperate with the Fund in all matters pertaining to loss or
claims under this coverage.

(4)  Automobile Physical Damage
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(a)  Risks Covered - Comprehensive and collision.
(b)  Automobiles Covered - All automobiles of an entity

except personal use automobiles.
(c)  Limits - Actual cash value
(d)  Deductible - $1,000 or less, according to coverage

policy.
(e)  Conditions -
(i)  In the event of loss, the covered entity shall:
(A)  protect the covered automobile, whether or not this

coverage applies to the loss, and any further loss or damage due
to the named insured’s failure to protect shall not be recoverable
under this coverage; reasonable expenses incurred in affording
such protection shall be deemed incurred at the Fund’s request;

(B)  give notice thereof as soon as practicable to the Fund
or any of its authorized agents and also, in the event of theft or
larceny, to the police;

(C)  file with the Fund within 90 days after loss, sworn
proof of loss in such form and including such information as the
Fund may reasonably require and, upon the Fund’s request shall
exhibit the damaged property and submit to examination under
oath;

(D)  cooperate with the Fund and, upon the Fund’s request,
shall assist in making settlements, in the conduct of suits and in
enforcing any right of contribution or indemnity against any
person or organization who may be liable to the covered entity
because of loss with respect to which this coverage applies; and
shall attend hearings and trials and assist in securing and giving
evidence and obtaining the attendance of witnesses.

(5)  Conditions applicable to all coverages provided by the
Fund:

(a)  In accordance with Subsection 63A-4-101(2)(b)(v), in
the event of any coverage dispute between the Fund and any
covered entity or person, there shall be no right of legal action
against the Fund, unless such right is specifically required by
statute.  Coverage disputes shall be resolved by binding
arbitration upon request of any covered entity or person.  In the
event of a request, the Fund and the requesting covered entity or
person shall each select an arbitrator and the two arbitrators
shall select a third arbitrator.  Decisions made by a majority of
the three arbitrators shall be binding upon the Fund and the
requesting covered entity or person.  The Fund and the
requesting covered entity or person shall each pay the cost of
their chosen arbitrator.  The losing party shall pay the cost of the
third arbitrator.  The Fund and the covered entity or person may
mutually agree on any alterative arbitration procedure.

(b)  In the event of any payment under any coverage
provided through the Fund, the Fund shall be subrogated to all
of the covered entity or person’s rights of recovery therefor
against any person or organization and the covered entity or
person shall execute and deliver instruments and papers and do
whatever else is necessary to secure these rights.  The covered
entity or person shall do nothing after the loss to prejudice these
rights.

R37-1-6.  Premium Establishment.
In addition to other actuarially sound factors the Risk

Manager may use the following in determining the appropriate
premiums for coverage provided to each covered entity:

(1)  Entity efforts at exposure management including

completion of self inspection forms, employee training, agency
attendance at Fund sponsored seminars, risk related policy
development and implementation, etc.

(2)  Entity accidents, claims and loss history
(3)  Recent state and federal statutes or court decisions

affecting covered entities and operations.
(4)  Number of employees in the entity and size of entity’s

budget.
(5)  Value, protection and other characteristics of entity’s

buildings and contents.
(6)  Number, type and value of entity vehicles.
(7)  Entity operations and activities.
(8)  Actuarial studies

R37-1-7.  Risk Control Standards.
In accordance with Subsection 63A-4-101(2)(b)(i), each

covered entity shall comply with the following risk control
standards:

(1) Covered entities shall appoint an entity risk coordinator
who shall report directly to the covered entity’s director, school
superintendent or university/college president, or to another
individual who reports directly to the covered entity’s director,
school superintendent or college/university president.
Subordinate risk coordinators or other individuals may be
appointed at the division, school or lower levels as the entity
deems appropriate.  The day to day implementation or
management of the entity’s risk management duties may be
assigned by the risk coordinator to subordinate individuals,
committees, or groups as necessary for efficient operation and
implementation.

(2) The covered entity risk coordinator shall be responsible
for the following duties:

(a)  Identifying, evaluating and resolving risk exposures for
the entity,

(b)  Coordinating with the Fund on the reporting and
investigation of all claims or losses,

(c)  Coordinating with the Fund on all liability prevention
and loss control and prevention activities.

(d)  Ensuring that the Fund is provided with all reasonable
information necessary to compute premiums.

(e)  Ensuring that premium billings are processed and paid.
(f)  Ensuring that notification is made to the Fund on all

incidents, issues or informal or administrative claims that may
result in a formal claim against the Fund.

(g)  Internally supervising or managing all loss prevention
activities.

(h)  Normally chairing the entity Risk Control Committee
and ensuring staff support to the Risk Control Committee.

(3) Each covered entity shall appoint a Risk Control
Committee, hereinafter referred to as the committee.  Each
covered entity shall include on its committee those positions
deemed necessary by the Risk Coordinator and/or the entity
director, president, or superintendent to provide comprehensive
review and risk management services to all of the entities
operations.  It is recommended that the following positions be
included on the committee:

(a)  Entity Risk Coordinator.
(b)  The covered entity’s maintenance director and/or

facilities director, where the entity owns or manages its own



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 19

buildings.
(c)  The covered entity’s Human Resource/Personnel

director.
(d)  The covered entity’s Americans with Disabilities Act

Coordinator, or other entity Civil Rights coordinator or director.
(e)  The covered entity’s Safety Director.
(f)  The covered entity’s legal counsel or attorney as an ex-

officio member.
(g) Staff from the Fund, who may attend the meetings in an

ex officio capacity.
The covered entity may appoint on either a permanent or ad

hoc basis other individuals whose job duties or special expertise
may be of use to the committee.  These individuals may include
the covered entity’s internal auditor, the covered entity’s security
director, the transportation or motor pool director, a
representative from the entity’s finance and accounting section
and employee representatives.  School districts may also wish to
include on the committee representatives from the district’s
athletic, vocational, science and other high risk curriculum
areas. The Fund, upon request of the covered entity risk
coordinator, will provide recommendations on the makeup of
the committee.

The committee shall be normally chaired by the covered
entity’s risk coordinator.  The committee shall be responsible for
oversight and supervision of the entity’s risk coordination and
management program and shall meet at least once each quarter.
In advance of the meeting, the committee shall publish an
agenda of its meetings and shall forward a copy of the agenda to
the Fund.  The entity or its committee may appoint other ad hoc
or standing committees, or subcommittees to deal with specific
issues and problems such as safety, risk control training, civil
rights, accident review etc.

(4) The duties of the committee shall include the following
activities:

(a)  Identifying, evaluating and resolving entity risk
exposures.

(b)  Preparing, or reviewing the preparation of, the Risk
Management self evaluation forms and shall certify their
accuracy.

(c)  Serving as a liaison between the Fund and the entity at
the discretion of the Risk Coordinator.

(d)  Reviewing inspection and other reports from the Fund
and where applicable, implementing the proposed
recommendations.

(e)  Reviewing and analyzing investigation reports and
recommendations regarding all claims, accidents, workers
injuries or near accidents, and making recommendations to
entity management at appropriate levels on methods for
reducing accidents or claims.

(i)  Where appropriate, the committee may recommend
disciplinary and/or corrective action for employees who violate
safety standards including but not limited to OSHA, health,
hazardous materials, fire and entity specific standards and/or
other standards, policies or rules that result in claims, accidents,
worker injuries or near accidents.  Any disciplinary or corrective
action imposed shall be taken in accordance with the entity’s
rules.

(ii)  The committee shall review reports and
recommendations from subcommittees and others regarding the

driving and accident records of employees and may restrict
employees from using entity vehicles or the employee’s own
vehicle on entity business.

(f)  Developing policies related to risk reduction and
accident prevention and shall recommend their adoption by
entity management.

(g)  Conducting appropriate evaluations or audits of entity
operations and developing findings and recommendations for
resolution of identified problems or risk exposures.

(h)  Conducting an annual review or evaluation of the
entity’s risk reduction efforts and providing the Fund with a
copy of this evaluation.

(i)  Performing other related duties as assigned by the
entity risk coordinator, by entity management, or as requested
by the Fund.

R37-1-8.  Underwriting Standards.
In accordance with Subsection 63A-4-101 (2) (b) (i),

covered entities shall comply with the following underwriting
standards.

(1)  Covered entities shall complete the Risk Management
Self Inspection Forms within established time frames on the
forms supplied by the Fund, unless special exemption has been
granted by the State Risk Manager.

(2)  Covered entities shall provide all staff with training
approved by the Fund on sexual harassment in the work place
and other civil rights and liability issues as required by the
Fund. For state entities the Fund shall coordinate the required
training with the Department of Human Resource Management
as appropriate. This training shall be developed and provided by
qualified individuals. Covered entities shall keep records of the
training, including who attended the training and when they
attended it.

(3)  Covered entities shall conduct drivers license
verification checks on all new employees and volunteers who
operate entity vehicles or their own vehicles on entity business
at time of employment.  Covered entities shall, at least annually,
verify the status of the drivers license of all employees and
volunteers who operate entity vehicles or their own vehicles on
entity business.

(a)  Covered entities shall establish procedures to ensure
that any employee or volunteer who does not have a valid
drivers license is not allowed to operate an entity vehicle or his
own vehicle on entity business.

(b)  Covered entities shall develop procedures to ensure
that records of drivers license checks and the results of these
checks shall be kept confidential.

(4)  Covered entities shall include in all written job
descriptions or other job analysis documents or individual
performance plans where use of a vehicle is an essential
function of the job, a requirement for maintenance of a valid and
appropriate drivers license.

(5)  Covered entities shall require and document that all
employees who operate entity vehicles, or their own vehicles on
entity business as an essential function of the job, complete
yearly a Fund approved or provided driver safety course.  All
other employees who drive vehicles as part of the performance
of entity business shall complete a Fund approved or provided
driver safety program at the time of initial employment and at
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least once every three years.
(6)  Covered entities shall develop and enforce policies and

procedures to deal with problem drivers and other driving
situations.  In addition to other appropriate provisions, these
policies shall contain the following:

(a)  Employees or volunteers who are involved in an at-
fault accident, or who are convicted of Driving under the
Influence of Alcohol or Drugs, or Reckless Driving, shall not be
allowed to operate entity vehicles, or their own vehicles on
entity business, beyond a reasonable time, not to exceed thirty
days.  During this time the employee or volunteer must complete
the Fund approved driver safety program in order to maintain
driving privilege.  This training shall not take the place of any
agency imposed discipline, corrective action or counseling.

(b)  Employees or volunteers who are required to operate
entity vehicles or their own vehicles while on entity business
shall operate the vehicles within the limits or restrictions of their
individual licenses.

(7)  Covered entities shall develop return to work and
temporary transitional duty procedures.  Entities shall ensure
that these procedures are in accordance with the requirements of
the "Americans With Disabilities Act", and other applicable
laws and rules.  The procedures shall provide for the return of
injured employees to work at the earliest appropriate date.

(8)  Covered entities shall review the performance
standards or evaluation plan of each employee and where
appropriate add a standard requiring the use of required safety
equipment, adherence to safety standards, or other liability and
risk reduction requirements appropriate to the position and
duties performed by the employee.

(9)  All new construction, remodels, additions to existing
facilities shall comply with the adopted editions of the Uniform
Building Code, Uniform Fire Code and other applicable codes.
Existing facilities known to be out of compliance with the
adopted edition of the Uniform Building Code, Uniform Fire
Code and all other applicable codes at the time of construction,
shall be brought up to compliance as a condition of insurability,
otherwise an appropriate premium surcharge or coverage
restriction may be instituted upon reasonable notice and
opportunity to correct areas of noncompliance.

KEY:  risk management
1994 63A-4-101 et seq.
Notice of Continuation June 28, 2002
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R37.  Administrative Services, Risk Management.
R37-2.  Risk Management State Workers’ Compensation
Insurance Administration.
R37-2-1.  Purpose.

The purpose of this rule is to establish the responsibilities
and guidelines governing the acquisition and administration of
workers’ compensation insurance, the allocation of costs and the
required activities or actions of covered agencies utilizing this
coverage.

R37-2-2.  Authority.
This rule is established pursuant to Sections 63A-4-101 and

63A-1-110, which authorize the State’s Risk Manager to
recommend rules to the Department Director who is authorized
to enact rules; and Subsection 63A-4-101(2)(a) which
authorizes the State’s Risk Manager to acquire and administer
workers’ compensation insurance for the state.

R37-2-3.  Workers’ Compensation Costs Allocation.
The State’s Risk Manager shall allocate workers’

compensation insurance costs to state entities on the basis of an
equitable and actuarially sound distribution of costs.  The Risk
Manager shall collect these funds through the state’s payroll
process.  The following factors may be considered in developing
this allocation:

(1).  Covered entity injured workers’ compensation claims
and accident history and trends.

(2).  Covered entity safety, loss prevention and loss control
programs.

(3).  Covered entity disability prevention efforts.
(4).  Covered entity injured worker temporary transitional

duty, and return to work programs.
(5).  Covered entity case consultation and cooperation with

Risk Management.
(6).  Covered entity payroll by rate classification.

R37-2-4.  Expenditure of Workers’ Compensation
Collections.

The expenditure of collected funds shall be made with the
approval of the Risk Manager.  In addition to other activities
which reduce the overall workers’ compensation costs to the
state, the collected funds may be expended for:

(1).  Workers’ Compensation Insurance premiums for state
entities.

(2).  Work site modification and assistive technology to
return injured employees to work.

(3).  Employee safety and loss control programs.
(4).  Disability prevention programs.
(5).  Claims management.
(6).  Claims information systems.

R37-2-5.  Preferred Provider Program.
The Risk Manager may designate a preferred provider

program developed by the state’s workers compensation insurer,
or a preferred provider program developed by Risk
Management.  Additional contracted facilities or providers may
be designated by the Risk Manager.  Any designated program
shall be in accordance with statutes and rules governing such
workers’ compensation programs.  If the Risk Manager

designates any preferred provider program or additional
contracted facility or providers state entities shall notify
employees of them and require their use by employees for initial
treatment.

R37-2-6.  Agency Notice and Other Requirements.
All state entities shall do the following with respect to any

employee or volunteer injury:
(1).  Provide immediate notification to Risk Management

through a phone call, E-mail, or facsimile, when any of the
following conditions occur:

(a).  Serious injury.
(b).  An injury which is questionable or appears to be

fraudulent.
(c).  An accident involving the death of an employee.
(d).  An accident where a third party action caused the

accident, death or injury.
(2).  Notify the Division of Industrial Accidents of the Utah

State Labor Commission of incidents, as required by Subsection
34a-2-407(4).

(3).  Within seven days of an employee injury, complete a
"First Report of Injury Form" provided by Risk Management.

(4).  Distribute copies of the "First Report of Injury Form",
as indicated on the form, to the Division of Industrial Accidents
of the Labor Commission, the state’s Workers’ Compensation
insurer, Risk Management, and the injured employee.

KEY:  risk management, workers compensation
1993 63A-4-201
Notice of Continuation June 28, 2002
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R37.  Administrative Services, Risk Management.
R37-3.  Risk Management Adjudicative Proceedings.
R37-3-1.  Definitions.

The terms used in this rule are defined in Section 63-46b-2.

R37-3-2.  Authority.
This rule is enacted in compliance with the Utah

Administrative Procedures Act, Section 63-46b-1(2)(g) et seq.,
and Section 63A-1-110.

R37-3-3.  Purpose.
(1)  The Risk Manager designates all agency action subject

to the scope and applicability of the Utah Administrative
Procedures Act, Title 63, Chapter 46b, as informal proceedings.

(2)  Pursuant to Section 63-46b-1(2)(g), all agency action
with respect to questions of coverage of the risk management
Fund, premiums to be charged by the Fund and the
interpretation of policies issued by the Fund are actions relating
to contracts for the purchase or sale of goods or services by and
for the State or by and for an agency of the State and are
excluded from the coverage of the Administrative Procedures
Act, Section 63-46b-1 et seq., and these rules.

R37-3-4.  Procedure.
In compliance with Section 63-46b-5, the procedure for the

informal adjudicative proceedings is as follows:
(1)  The agency shall not be required to respond in writing

to a request for agency action.
(2)  The respondent to a notice of agency action pursuant

to Section 63-46b-3 shall file an answer or responsive pleading
to the allegations contained in the notice of agency action within
20 days following receipt of the notice of agency action.

(3)  No hearing shall be held in any agency informal
adjudication unless required by statute.

(4)  If the agency does not respond in writing to a request
for agency action, or does not issue a written decision or order
pursuant to Section 63-46b-5 (1)(i) within 90 days of the filing
of the request for agency action, such request shall be deemed
denied by the agency.

R37-3-5.  Agency Review.
Pursuant to Section 63-46b-12, the risk manager does not

recommend and the executive director does not enact a rule
permitting agency review.

KEY:  risk management
1988 63A-1-110
Notice of Continuation June 28, 2002 63-46b
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R58.  Agriculture and Food, Animal Industry.
R58-18.  Elk Farming.
R58-18-1.  Authority.

Regulations governing elk farming promulgated under
authority of 4-39-106.

R58-18-2.  Definitions.
In addition to the definitions found in Sections 4-1-8, 4-7-

3, 4-24-2, 4-32-3 and 4-39-102, the following terms are defined
for purposes of this rule:

(1)  "Raised" as used in the act means any possession of
domestic elk for any purpose other than hunting.

(2)  "Separate location" as used in Subsection 4-39-203(5)
means any facility that may be separated by two distinct
perimeter fences, not more than 10 miles apart, owned by the
same person.

(3)  "Domestic elk" as used in this chapter, in addition to 4-
39-102, means any elk which has been born inside of, and has
spent its entire life within captivity.

(4)  "Quarantine Facility" means a confined area where
selected elk can be secured, contained and isolated from all
other elk and livestock.

(5)  "Secure Enclosure" means a perimeter fence or barrier
that is so constructed as to prevent domestic elk from escaping
into the wild or the ingress of native wildlife into the facility.

(6)  "Elk" as used in this chapter means North American
Wapiti or Cervus Elaphus Canadensis.

(7)  "Affected herd" means a herd of Cervidae where an
animal has been diagnosed with Chronic Wasting Disease
(CWD) caused by protease resistant prion protein (PrP), and
confirmed by means of an approved test, within the previous 5
years.

(8)  "Trace Back Herd/Source Herd" means any herd of
Cervidae where an animal affected with CWD has resided up to
36 months prior to death.

(9)  "Trace Forward Herd" means any herd of Cervidae
which has received animals that originated from a herd where
CWD has been diagnosed, in the previous 36 months prior to
the death of the affected (index) animal.

(10)  "Adjacent Herd" means a herd of Cervidae occupying
premises that border an affected herd, including herds separated
by fences, roads or streams, herds occupying a premise where
CWD was previously diagnosed, and herds that share the same
license as the affected or source herd, even if separate records
are maintained and no commingling has taken place.

(11)  "Approved test" means approved tests for CWD
surveillance shall be those laboratory or diagnostic tests
accepted nationally by USDA and approved by the state
veterinarian.

(12)  "Herd of Origin" means the herd, which an imported
animal has resided in, or does reside in, prior to importation.

(13)  "Destination Herd" means the intended herd of
residence, which will be occupied by the animal which is
proposed for importation.

R58-18-3.  Application and Licensing Process.
(1)  Each applicant for a license shall submit a signed,

complete, accurate and legible application on a department
issued form.

(2)  In addition to the application, a general plot plan
should be submitted showing the location of the proposed farm
in conjunction with roads, towns, etc. in the immediate area.

(3)  A facility number shall be assigned to an elk farm at
the time a completed application is received at the Department
of Agriculture and Food building.

(4)  A complete facility inspection and approval shall be
conducted prior to the issuing of a license or entry of elk to any
facility.  This inspection shall be made by an approved
Department of Agriculture and Food employee and Division of
Wildlife Resource employee.  It shall be the responsibility of the
applicant to request this inspection at least 72 hours in advance.

(5)  Upon receipt of an application, inspection and
approval of the facility and completion of the facility approval
form and receipt of the license fee, a license will be issued.

(6)  All licenses expire on July 1st in the year following the
year of issuance.

(7)  Elk may enter into the facility only after a license is
issued by the department and received by the applicant.

R58-18-4.  License Renewal.
(1)  Each elk farm must make renewal application to the

department on the prescribed form no later than April 30th
indicating its desire to continue as an elk farm.  This application
shall be accompanied by the required fee.

(2)  Any license renewal application received after April
30th will have a late fee assessed.

(3)  Any license received after July 1st is delinquent and
any animals on the farm will be quarantined until due process of
law against the current owner has occurred.  This may result in
revocation of the license, loss of the facility number, closure of
the facility and or removal of the elk from the premise.

(4)  Prior to renewal of the license, the facility will again
be inspected by a Utah Department of Agriculture and Food
employee.  Documentation that all fencing and facility
requirements are met as required.

(5)  An inventory check will be completed of all elk on the
premise, and a visual general health check of all animals will be
made.  Documentation showing that genetic purity has been
maintained throughout the year is also required for annual
license renewal.

(6) The licensee shall provide a copy of the inventory sheet
to the inspector at the time of inspection.

R58-18-5.  Facilities.
(1)  All perimeter fences and gates shall meet the minimum

standard as defined in Section 4-39-201.
(2)  Internal handling facilities shall be capable of

humanely restraining an individual animal for the applying or
reading of any animal identification, the taking of blood or
tissue samples, or conducting other required testing by an
inspector or veterinarian.  Any such restraint shall be properly
constructed to protect inspection personnel while handling the
animals.  Minimum requirements include a working pen, an
alley way and a restraining chute.

(3)  The licensee shall provide an isolation or quarantine
holding facility which is adequate to contain the animals and
provide proper feed, water and other care necessary for the
physical well being of the animal(s) for the period of time
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necessary to separate the animal from other animals on the farm.
(4)  Each location of a licensed facility with separate

perimeter fences must have its own separate loading facility.

R58-18-6.  Records.
(1)  Licensed elk farms shall maintain accurate and legible

office records showing the inventory of all elk on the facility.
The inventory record of each animal shall include:

(a)  Name and address of agent(s) which the elk was
purchased from

(b)  Identification number (tattoo or chip)
(c)  Age
(d)  Sex
(e)  Date of purchase or birth
(f)  Date of death or change of ownership
The inventory sheet may be one that is either provided by

the department or may be a personal design of similar format.
(2)  Any animal born on the property or transported into a

facility must be added to the inventory sheet within seven days.
(3)  Any elk purchased must be shown on the inventory

sheet within 30 days after acquisition, including source.

R58-18-7.  Genetic Purity.
(1)  All animals entering Utah must have written evidence

of genetic purity. Written evidence of genetic purity will include
one of the following:

(a)  Test charts from an approved lab that have run either
a:

(i)  Blood genetic purity test or
(ii)  DNA genetic purity test.
(b)  Registration papers from the North American Elk

Breeders Association.
(c)  Herd purity certification papers issued by another state

agency.
(2)  Genetic purity records must be kept on file and

presented to the inspector at the time elk are brought into the
state and also each year during the license renewal process.

(3)  Any elk identified as having red deer genetic influence
shall be destroyed, or immediately removed from the state.

R58-18-8.  Acquisition of Elk.
(1)  Only domesticated elk will be allowed to enter and be

kept on any elk farm in Utah.
(2)  All new elk brought into a facility shall be held in a

quarantine facility until a livestock inspector has inspected the
animal(s) to verify that all health, identification and genetic
purity requirements have been met. New animals may not co-
mingle with any elk already on the premise until this verification
is completed by the livestock inspector.

R58-18-9.  Identification.
(1)  All elk shall be permanently identified with either a

tattoo or micro chip.
(2)  If the identification method chosen to use is the micro

chip, a reader must be made available, by the owner, to the
inspector at the time of any inspection to verify chip number.
The chip shall be placed in the right ear.

(3)  If tattooing is the chosen method of identification, each
elk shall bear a tattoo number consisting of the following:

(a)  UT (indicating Utah) followed by a number assigned
by the department (indicating the facility number of the elk
farm) and

(b)  Any alphanumeric combination of letters or numbers
consisting of not less than 3 digits, indicating the individual
animal number herein referred to as the "ID number".

Example:
UTxxx
ID number (001)
(c)  Each elk shall be tattooed on either the right peri-anal

hairless area beside the tail or in the right ear.
(d)  Each alphanumeric character must be at least 3/8 inch

high.
(e)  Each newly purchased elk will not need to be

retattooed or chipped if they already have this type of
identification.

(f)  Any purchased elk not already identified shall be
tattooed or chipped within 30 days after arriving on the farm.

(g)  All calves must be tattooed within 15 days after
weaning or in no case later than January 1st.

(4)  In addition to one of the two above mentioned
identification methods, each elk shall be identified by the
official USDA ear tag or other ear tag approved by the director.

R58-18-10.  Inspections.
(1)  All facilities must be inspected within 60 days before

a license or the renewal of an existing license is issued.  It is the
responsibility of the applicant to arrange for an appointment
with the department for such inspection, giving the department
ample time to respond to such a request.

(2)  All elk must be inspected for inventory purposes
within 60 days before a license renewal can be issued.

(3)  All elk must be inspected when any change of
ownership, moving out of state, leaving the facility, slaughter or
selling of elk products, such as antlers, occurs except as
indicated in (f) below.

(a)  It is the responsibility of the licensee to arrange for any
inspection with the local state livestock inspector.

(b)  A minimum of 48 hours advance notice shall be given
to the inspector.

(c)  When inspected, the licensee or his representative shall
make available such records as will certify ownership, genetic
purity, and animal health.

(d)  All elk to be inspected shall be properly contained in
facilities adequate to confine each individual animal for proper
inspection.

(e)  Animals shall be inspected before being loaded or
moved outside the facility.

(f)  Animals moving from one perimeter fence to another
within the facility may move directly from one site to another
site without a brand inspection, but must be accompanied with
a copy of the facility license.

(4)  Any elk purchased or brought into the facility from an
out-of-state source shall be inspected upon arrival at a licensed
farm before being released into an area inhabited by other elk.
All requirements of R58-18-10(3) above shall apply to the
inspection of such animals.

(5)  A Utah Brand Inspection Certificate shall accompany
any shipment of elk or elk products, including velveted antlers,
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which are to be moved from a Utah elk farm.  Shed antlers are
excluded from needing an inspection.  Proof of ownership and
proper health papers shall accompany all interstate movement of
elk to a Utah destination.

(6)  Proof of ownership may include:
(a)  A brand inspection certificate issued by another state.
(b)  A purchase invoice from a licensed public livestock

market showing individual animal identification.
(c)  Court orders.
(d)  Registration papers showing individual animal

identification.
(e)  A duly executed bill (notarized) of sale.

R58-18-11.  Health Rules.
(1)  Prior to the importation of elk, whether by live

animals, gametes, eggs, sperm or other genetic material into the
State of Utah, the importing party must obtain an entry permit
from the Utah State Veterinarians office. (801-538-7164)

(a)  An entry permit number shall be issued only if the
destination is licensed as an elk farm by the Utah Department of
Agriculture and Food.

(b)  The entry permit number for Utah shall be obtained by
the local veterinarian conducting the official health inspection
by contacting the Utah Department of Agriculture and Food
permit desk at 80l-538-7164.

(2)  All elk imported into Utah must be examined by an
accredited veterinarian prior to importation and must be
accompanied by a valid certificate of veterinary inspection,
health certificate, certifying a disease free status.

(a)  Minimum specific disease testing results or health
statements must be included on the certificate of veterinary
inspection.

(b)  A negative tuberculosis test must be completed within
60 days prior to entry into the state.  A retest is also optional at
the discretion of the state veterinarian.

(c)  If animals do not originate from a tuberculosis
accredited, qualified or monitored herd, they may be imported
only if accompanied by a certificate stating that such domestic
cervidae have been classified negative to two official
tuberculosis tests that were conducted not less than 90 days
apart, that the second test was conducted within 60 days prior to
the date of movement. The test eligible age is six months or
older, or less than six months of age if not accompanied by a
negative testing dam.

(d)  All elk being imported shall test negative for
brucellosis if six months of age or older, by at least two types of
official USDA brucellosis tests, one of which shall be the
rivanol test.

(e)  The certificate of veterinary inspection must also
include the following signed statement: "To the best of my
knowledge the elk listed herein are not infected with Johne’s
Disease (Paratuberculosis), Chronic Wasting Disease or
Malignant Catarrhal Fever and have never been east of the 100
degree meridian."

(f)  The certificate of veterinary inspection shall also
contain the name and address of the shipper and receiver, the
number, sex, age and any individual identification on each
animal.

(3)  Additional disease testing may be required at the

discretion of the state veterinarian prior to importation or when
there is reason to believe other disease(s), or parasites are
present, or that some other health concerns are present.

(4)  Imported or existing elk may be required to be
quarantined at an elk farm if the state veterinarian determines
the need for and the length of such a quarantine.

(5)  Any movement of elk outside a licensed elk farm shall
comply with standards as provided in the document entitled:
"Uniform Methods and Rules (UM and R)", as approved and
published by the USDA.  The documents, entitled:
"Tuberculosis Eradication in Cervidae, Uniform Methods and
Rules", the May 15, 1994 edition, and "Brucellosis Eradication,
Uniform Methods and Rules", the May 6, 1992 edition as
published by the USDA, are hereby incorporated by reference
into this rule.  These are the standards for tuberculosis and
brucellosis eradication in domestic cervidae.  Copies of the
methods and rules are on file and available for public inspection
at the Division of Animal Industry, Department of Agriculture
and Food offices located at 350 North Redwood Road, Salt
Lake City, Utah.

(6)  Treatment of all elk for internal and external parasites
is required within 30 days prior to entry.

(7)  All elk imported into Utah must originate from a state
or province, which requires that all suspected or confirmed
cases of Chronic Wasting Disease (CWD), be reported to the
State Veterinarian or regulatory authority.  The state or province
of origin must have the authority to quarantine source herds and
herds affected with or exposed to CWD.

(8)  Elk imported into Utah shall only originate from states,
which have implemented a Program for Surveillance, Control,
and Eradication of CWD in Domestic Elk.  All elk imported to
Utah must originate from herds that have been participating in
a verified CWD surveillance program for a minimum of 5 years.
Animals will be accepted for movement only if epidemiology
based on vertical and horizontal transmission is in place.

(9)  No elk originating from a CWD affected herd, trace
back herd/source herd, trace forward herd, adjacent herd, or
from an area considered to be endemic to CWD, may be
imported to Utah.

(10)  Elk semen, eggs, or gametes, require a Certificate of
Veterinary Inspection verifying the individual source animal has
been tested for genetic purity for Rocky Mountain Elk genes
and certifying that it has never resided on a premise where
Chronic Wasting Disease has been identified or traced.  An
import Entry Permit obtained by the issuing veterinarian must
be listed on the Certificate of Veterinary Inspection.  Permits
may be obtained by calling 801-538-7164 during the hours of
8:00 a.m. to 5:00 p.m., Monday through Friday.

R58-18-12.  Chronic Wasting Disease Surveillance.
(1)  The owner, veterinarian, or inspector of any elk which

is suspected or confirmed to be affected with Chronic Wasting
Disease (CWD) in Utah is required to report that finding to the
State Veterinarian.

(2)  Each elk farm, licensed in Utah, shall be required to
submit the brain stem (obex portion of the medulla) of any elk
over 16 months of age that dies or is otherwise slaughtered or
destroyed, for testing for Chronic Wasting Disease (CWD) by
an official test. The samples shall be collected by an accredited
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veterinarian, or an approved laboratory, or person trained and
approved by the state veterinarian.

(3)  Each hunting park, licensed in Utah, shall be required
to submit the brain stem (obex portion of the medulla) of all elk
over 16 months of age that die; and the brain stem from 50% of
all elk from each herd of origin that are otherwise slaughtered,
killed, or destroyed, for testing for Chronic Wasting Disease
with an official test.  The samples shall be collected by an
accredited veterinarian, approved laboratory, or person trained
and approved by the State Veterinarian.

(4)  The CWD surveillance samples from elk residing on
licensed elk farms and elk hunting parks shall be collected and
preserved in formalin within 48 hours following the death of the
animal, and submitted within 7 days, to a laboratory approved
by the State Veterinarian.  Training of approved personnel shall
include collection, handling, shipping, and identification of
specimens for submission.

(5)  Laboratory fees and expenses incurred for collection
and shipping of samples shall be the responsibility of the
participating elk farm or hunting park.

(6)  The disposition of CWD affected herds in Utah shall
be determined by the State Veterinarian.

KEY:  inspections
June 3, 2002 4-39-106
Notice of Continuation February 13, 2002
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R81.  Alcoholic Beverage Control, Administration.
R81-1.  Scope of Definitions, and General Provisions.
R81-1-1.  Scope and Effective Date.

These rules are adopted pursuant to Section 32A-1-107(1),
and shall be interpreted so as to be consistent with the Alcoholic
Beverage Control Act.  These rules shall govern the department
and all licensees and permittees of the commission.

R81-1-2.  Definitions.
Definitions of terms in the Act are used in these rules,

except where the context of the terms in these rules clearly
indicates a different meaning.

(1)  "ACT" means the Alcoholic Beverage Control Act,
Title 32A.

(2)  "BAR" means a service structure maintained on a
licensed premises to furnish glasses, ice and setups and to mix
and serve liquor.

(3)  "COMMISSION" means the Utah Alcoholic Beverage
Control Commission.

(4)  "COUNTER" means a level surface on which patrons
consume food.

(5)  "DECISION OFFICER" means a person who has been
appointed by the commission or the director of the Department
of Alcoholic Beverage Control to preside over the prehearing
phase of all disciplinary actions, and, in all cases not requiring
an evidentiary hearing.

(6)  "DEPARTMENT" or "DABC" means the Utah
Department of Alcoholic Beverage Control.

(7)  "DIRECTOR" means the director of the Department of
Alcoholic Beverage Control.

(8)  "DIRECTOR" of a private club means an individual
elected by stockholders or members of a private club at an
annual meeting to direct organizational and operational policies
of the club.

(9)  "DISCIPLINARY ACTION" means the process by
which violations of the Act and these rules are charged and
adjudicated, and by which administrative penalties are imposed.

(10)  "DISPENSING SYSTEM" means a dispensing
system or device which dispenses liquor in controlled one ounce
quantities and has a meter which counts the number of pours
served.

(11)  "FAIR MARKET VALUE" means the price at which
a willing seller and willing buyer will trade under normal
conditions.  It means neither panic value, auction value,
speculative value, nor a value fixed by depressed or inflated
prices.  Rather, it is a fair, economic, just and equitable value
under normal conditions.

(12)  "GUEST ROOM" means a space normally utilized by
a natural person for occupancy, usually a traveler who lodges at
an inn.

(13)  "HEARING OFFICER" or "PRESIDING OFFICER"
means a person who has been appointed by the commission or
the director to preside over evidentiary hearings in disciplinary
actions, and who is authorized to issue written findings of fact,
conclusions of law, and recommendations to the commission for
final action.

(14)  "LETTER OF ADMONISHMENT" is a written
warning issued by a decision officer to a respondent who is
alleged to have violated the Act or these rules.

(15)  "MANAGER" means a person chosen or appointed
to manage, direct, or administer the affairs of another person,
corporation, or company.

(16)  "MEMBER" means an individual who regularly pays
dues to a private club. Member does not include any corporation
or other business enterprise or association, or any other group
or association.  A member and the member’s spouse is entitled
to all rights and privileges as provided by the club’s bylaws or
Utah law.

(17)  "POINT OF SALE" means that portion of a package
agency, restaurant, private club, or selling area for a single event
permittee that has been designated by the department as an
alcoholic beverage selling area.  It also means that portion of an
establishment that sells beer for off-premise consumption where
the beer is displayed or offered for sale.

(18)  "REASONABLE" means ordinary and usual thinking,
speaking, or acting, which is fit and appropriate to the end in
view.

(19)  "RESPONDENT" means a department licensee, or
permittee, or employee of a licensee or permittee, against whom
a letter of admonishment or notice of agency action is directed.

(20)  "STAFF" or "authorized staff member" means a
person duly authorized by the director of the department to
perform a particular act.

(21)  "UTAH ALCOHOLIC BEVERAGE CONTROL
LAWS" means any Utah statutes or rules relating to the
manufacture, possession, transportation, distribution and sale of
alcoholic beverages, commission rules, and municipal and
county ordinances.

(22)  "VIOLATION REPORT" means a written report from
any law enforcement agency or authorized department staff
member alleging a violation of the Utah Alcoholic Beverage
Control Act or rules of the commission by a department
licensee, or permittee, or employee of a licensee or permittee.

(23)  "WARNING SIGN" means a sign no smaller than six
inches high by twelve inches wide, with print no smaller than
one half inch bold letters and clearly readable, stating:
"Warning:  Driving under the influence of alcohol or drugs is a
serious crime that is prosecuted aggressively in Utah."

R81-1-3.  General Policies.
(1)  Administrative Policy.
The administration of the department shall be nonpartisan

and free of partisan political influence, and operated as a public
business using sound management principles and practices. The
commission and department shall regulate the sale of alcoholic
beverages in a manner and at prices which reasonably satisfy the
public demand and protect the public interest including the
rights of citizens who do not wish to be involved with alcoholic
products.

(2)  Official State Label.
Pursuant to Section 32A-1-109(6)(m), the department shall

affix an official state label to every container of liquor over 187
ml sold in the state, and to every box containing containers of
liquor under 187 ml in size.  Removal of the label is prohibited.

(3)  Labeling.
No licensee or permittee shall sell or deliver any alcoholic

beverage in containers not marked, branded or labeled in
conformity with regulations enacted by the agencies of the
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United States government pertaining to labeling and advertising.
(4)  Manner of Paying Fees.
Payment of all fees for licenses or permits, or renewals

thereof, shall be made in legal tender of the United States of
America, certified check, bank draft, cashier’s check, United
States post office money order, or personal check.

(5)  Copy of Commission Rules.
Copies of the commission rules shall be available at the

department’s office, 1625 South 900 West, P. O. Box 30408,
Salt Lake City, Utah 84130-0408 for an administrative cost of
$20 per copy.

(6)  Interest Assessment on Delinquent Accounts.
The department may assess the legal rate of interest

provided in Section 15-1-1 for any debt or obligation owed to
the department by a licensee, permittee or package agent.

(7)  Returned Checks.
The department will assess a $20 charge for any check

payable to the department returned for the following reasons:
(a)  Insufficient Funds;
(b)  Refer to Maker; and
(c)  Account Closed.
Receipt of a check payable to the department which is

returned by the bank for any of these reasons may result in the
immediate suspension of the license, permit, or operation of the
package agency of the person tendering the check until legal
tender of the United States of America, certified check, bank
draft, cashier’s check, or United States post office money order
is received at the department offices, 1625 South 900 West, Salt
Lake City, Utah, plus the $20 returned check charge.  Failure to
make good the returned check and pay the $20 returned check
charge within thirty days after the license, permit, or operation
of the package agency is suspended, is grounds for revocation
of the license or permit, or termination of the package agency
contract, and the forfeiture of the licensee’s, permittee’s, or
package agent’s bond.

(8)  Disposition of unsaleable merchandise.
The department, after determining that certain alcoholic

products are distressed or unsaleable, but consumable, may
make those alcoholic products available to the Utah Department
of Public Safety for education or training purposes.

All merchandise made available to the Utah Department of
Public Safety must be accounted for as directed by the
Department of Alcoholic Beverage Control.

R81-1-4.  Employees.
The department is an Equal Opportunity Employer.

R81-1-5.  Notice of Public Hearings and Meetings.
Notice of all department meetings and public hearings,

other than disciplinary hearings, shall be done in the following
manner:

(1)  The public notice shall specify the date, time, agenda,
and location of each hearing or meeting.

(2)  In the case of public meetings, notice shall be made as
provided in Section 52-4-6.

(3)  In the case of hearings, other than disciplinary
hearings, public notice shall be made not less than ten days prior
to the hearing.

(4)  The procedure for posting public notice and the

definition of public meeting for purposes of these rules, shall be
the same as provided in Section 52-4-6.

R81-1-6.  Violation Schedule.
(1) Authority.  This rule is pursuant to Sections 32A-1-

107(1)(c)(i), 32A-1-107(1)(e), 32A-1-107(4)(b), 32A-1-119(6)
and (7).  These provisions authorize the commission to establish
criteria and procedures for imposing sanctions against licensees
and permittees and their employees and agents who violate
statutes and commission rules relating to alcoholic beverages.
The commission may revoke or suspend the licenses or permits,
and may impose a fine against a licensee or permittee in
addition to or in lieu of a suspension.  Violations are
adjudicated under procedures contained in Section 32A-1-119
and disciplinary hearing Section R81-1-7.

(2) General Purpose.  This rule establishes a schedule
setting forth a range of penalties which may be imposed by the
commission for violations of the alcoholic beverage laws.  It
shall be used by department decision officers in processing
violations, and by presiding officers in charging violations, in
assisting parties in settlement negotiations, and in
recommending penalties for violations.  The schedule shall be
used by the commission in rendering its final decisions as to
appropriate penalties for violations.

(3) Application of Rule.
(a)  This rule governs violations committed by all

commission licensees and permittees and their employees and
agents except single event permittees.  Violations by single
event permittees and their employees and agents are processed
under Section 32A-7-106.

(b)  This rule does not apply to situations where a licensee
or permittee fails to maintain the minimum qualifications
provided by law for holding a license or permit.  These might
include failure to maintain a bond or insurance, or a conviction
for a criminal offense that disqualifies the licensee from holding
the license.  These are fundamental licensing requirements and
failure to maintain them may result in immediate suspension or
forfeiture of the license or permit.  Thus, they are not processed
in accordance with the Administrative Procedures Act, Title 63,
Chapter 46b or Section R81-1-7.  They are administered by
issuance of an order to show cause requiring the licensee or
permittee to provide the commission with proof of qualification
to maintain their license or permit.

(c)  If a licensee or permittee has not received a letter of
admonishment, as defined in Sections R81-1-2 and R81-1-
7(2)(b), or been found by the commission to be in violation of
Utah statutes or commission rules for a period of 36 consecutive
months, its violation record shall be expunged for purposes of
determining future penalties sought.  The expungement period
shall run from the date the last offense was finally adjudicated
by the commission.

(d)  In addition to the penalty classifications contained in
this rule, the commission may:

(i)  upon revocation of a license or permit, take action to
forfeit the bond of any licensee or permittee;

(ii)  prohibit an employee or agent of a licensee or
permittee from serving, selling, distributing, manufacturing,
wholesaling, warehousing, or handling alcoholic beverages in
the course of employment with any commission licensee for a
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period determined by the commission;
(iii)  order the removal of a manufacturer’s, supplier’s or

importer’s products from the department’s sales list and a
suspension of the department’s purchase of those products for a
period determined by the commission if the manufacturer,
supplier, or importer directly committed the violation, or
solicited, requested, commanded encouraged, or intentionally
aided another to engage in the violation.

(e)  When the commission imposes a fine or administrative
costs, it shall establish a date on which the payment is due.
Failure of a licensee or permittee to make payment on or before
that date shall result in the immediate suspension of the license
or permit until payment is made.  Failure of a licensee or
permittee to pay a fine or administrative costs within 30 days of
the initial date established by the commission shall result in the
issuance of an order to show cause why the license or permit
should not be revoked and the licensee’s or permittee’s
compliance bond forfeited.  The commission shall consider the
order to show cause at its next regularly scheduled meeting.

(f)  Violations of any local ordinance are handled by each
individual local jurisdiction.

(4)  Penalty Schedule.  The department and commission
shall follow these penalty range guidelines:

(a)  Minor Violations.  Violations of this category are lesser
in nature and relate to basic compliance with the laws and rules.
If not corrected, they are sufficient cause for action. Penalty
range:  Verbal warning from law enforcement or department
compliance officer(s) to revocation of the license or permit
and/or up to a $25,000 fine.  A record of any letter of
admonishment shall be included in the licensee’s or permittee’s
violation file at the department to establish a violation history.

(i)  First occurrence involving a minor violation:  the
penalty shall range from a verbal warning from law enforcement
or department compliance officer(s), which is documented to a
letter of admonishment.  Law enforcement or department
compliance officer(s) shall notify management of the licensee or
permittee when verbal warnings are given.

(ii)  Second occurrence of the same type of minor violation:
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a $100 to $500 fine.

(iii)  Third occurrence of the same type of minor violation:
one to five day suspension of the license or permit and/or a $100
to $500 fine.

(iv)  More than three minor violations regardless of type:
six day suspension to revocation of the license or permit and/or
a $500 to $25,000 fine.

(v) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the monetary penalties for each of the charges
in their respective categories.  If other minor violations are
discovered during the same investigation, a verbal warning shall
be given for each violation on a first occurrence.  If the same
type of violation is reported more than once during the same
investigation, the violations shall be charged as a single
occurrence.

(b)  Moderate Violations.  Violations of this category
demonstrate a general disregard for the laws or rules.  Although
the gravity of the acts are not viewed in the same light as in the

serious and grave categories, they are still sufficient cause for
action.  Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence.  The
penalty shall range from a letter of admonishment to revocation
of the license or permit and/or up to a $25,000 fine.

(i)  First occurrence involving a moderate violation:
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a letter of admonishment to a $1000
fine.

(ii)  Second occurrence of the same type of moderate
violation:  three to ten day suspension of the license or permit
and/or a $500 to $1000 fine.

(iii)  Third occurrence of the same type of moderate
violation:  ten to 20 day suspension of the license or permit
and/or a $1000 to $2000 fine.

(iv)  More than three moderate violations regardless of
type:  15 day suspension to revocation of the license or permit
and/or a $2000 to $25,000 fine.

(v) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(vi) If the same type of violation is reported more than once
during the same investigation, the violations shall be charged as
a single occurrence.

(c)  Serious Violations.  Violations of this category directly
or indirectly affect or potentially affect the public safety, health
and welfare, and involve minors.  Penalty range:  Written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department on
the first occurrence.  The penalty shall range from a five day
suspension to revocation of the license or permit and/or up to a
$25,000 fine.

(i)  First occurrence involving a serious violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a five to 30 day suspension of the
license or permit and/or a $500 to $3000 fine.

(ii)  Second occurrence of the same type of serious
violation:  ten to 90 day suspension of the license or permit
and/or a $1000 to $9000 fine.

(iii)  More than two occurrences of any type of serious
violation:  15 day suspension to revocation of the license or
permit and/or a $9000 to $25,000 fine.

(iv)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(v)  If the same type of violation is reported more than once
during the same investigation, the violations shall be charged as
a single occurrence.

(d)  Grave Violations.  Violations of this category pose or
potentially pose, a grave risk to public safety, health and
welfare, or may involve fraud, deceit, willful concealment or
misrepresentation of the facts, exclusion of competitors’
products, tied house trade practices, commercial bribery,
interfering or refusing to cooperate with authorized officials in
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the discharge of their duties, unlawful importations, or industry
supplying liquor to persons other than the department and
military installations.  Penalty range:  Written investigation
report from law enforcement or department compliance
officer(s) shall be forwarded to the department on the first
occurrence.  The penalty shall range from a ten day suspension
to revocation of the license or permit and/or up to a $25,000
fine.

(i)  First occurrence involving a grave violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a ten day suspension to revocation of
the license or permit and/or a $1000 to $25,000 fine.

(ii)  More than one occurrence of any type of grave
violation: a fifteen day suspension to revocation of the license
or permit.

(iii)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(iv)  If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(e)  The following table summarizes the penalty ranges
contained in this section of the rule.
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(5)  Aggravating and Mitigating Circumstances.  The
commission and presiding officers may adjust penalties within
penalty ranges based upon aggravating or mitigating
circumstances.  Examples of mitigating circumstances are:  no
prior violation history, good faith effort to prevent a violation,
existence of written policies governing employee conduct, and
extraordinary cooperation in the violation investigation that
shows the licensee or permittee accepts responsibility.
Examples of aggravating circumstances are:  prior warnings
about compliance problems, prior violation history, lack of
written policies governing employee conduct, multiple
violations during the course of the investigation, efforts to
conceal a violation, intentional nature of the violation, the
violation involved more than one patron or employee, the
violation involved a minor and, if so, the age of the minor, and

whether the violation resulted in injury or death.
(6)  Violation Grid.  A violation grid describing each

violation of the alcoholic beverage control laws, the statutory
and rule reference, and the degree of seriousness of each
violation is available for public inspection in the department’s
administrative office.  A copy will be provided upon request at
reproduction cost.  It is entitled "Alcoholic Beverage Control
Commission Violation Grid" and is incorporated by reference
as part of this rule.

R81-1-7.  Disciplinary Hearings.
(1)  General Provisions.
(a)  This rule is promulgated pursuant to Section 32A-1-

107(1)(c)(i) and shall govern the procedure for disciplinary
actions under the jurisdiction of the commission.  Package
agencies are expressly excluded from the provisions of this rule,
and are be governed by the terms of the package agency
contract.

(b)  Liberal Construction.  Provisions of this rule shall be
liberally construed to secure just, speedy and economical
determination of all issues presented in any disciplinary action.

(c)  Emergency Adjudication Proceedings.  The department
or commission may issue an order on an emergency basis
without complying with the Utah Administrative Procedures Act
in accordance with the procedures outlined in Section 63-46b-
20.

(d)  Utah Administrative Procedures Act.  Proceedings
under this rule shall be in accordance with Title 63, Chapter
46b, Utah Administrative Procedures Act (UAPA), and Sections
32A-1-119 and -120.

(e)  Penalties.  This rule shall govern the imposition of any
penalty against a commission licensee, permittee, or certificate
of approval holder, an employee or agent of a licensee,
permittee, or certificate of approval holder, and a manufacturer,
supplier or importer whose products are listed in this state.
Penalties may include a letter of admonishment, imposition of
a fine, the suspension or revocation of a commission license,
permit, or certificate of approval, the assessment of costs of
action, an order prohibiting an employee or agent of a licensee,
permittee, or certificate of approval holder, from serving,
selling, distributing, manufacturing, wholesaling, warehousing,
or handling alcoholic beverages in the course of employment
with any commission licensee, permittee, or certificate of
approval holder for a period determined by the commission, the
forfeiture of bonds, an order removing a manufacturer’s,
supplier’s or importer’s products from the department’s sales list
and a suspension of the department’s purchase of those products
for a period determined by the commission, and an order
removing the products of a certificate of approval holder from
the state approved sales list, and a suspension of the purchase of
the products in the state.  Department administrative costs are
the hourly pay rate plus benefits of each department employee
involved in processing and conducting the adjudicative
proceedings on the violation, an hourly charge for department
overhead costs, the amount billed the department by an
independent contractor for services rendered in conjunction
with an adjudicative proceeding, and any additional
extraordinary or incidental costs incurred by the department.
The commission may also assess additional costs if a respondent
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fails to appear before the commission at the final stage of the
adjudicative process.  Department overhead costs are calculated
by taking the previous year’s total department expenditures less
staff payroll charges expended on violations, dividing it by the
previous year’s total staff hours spent on violations, and
multiplying this by a rate derived by taking the previous year’s
total staff payroll spent on violations to the previous year’s total
payroll of all office employees.  The overhead cost figure shall
be recalculated at the beginning of each fiscal year.

(f)  Perjured Statements.  Any person who makes any false
or perjured statement in the course of a disciplinary action is
subject to criminal prosecution under Section 32A-12-304.

(g)  Service.  Service of any document shall be satisfied by
service personally or by certified mail upon any respondent, or
upon any officer or manager of a corporate respondent, or upon
an attorney for a respondent, or by service personally or by
certified mail to the last known address of the respondent or any
of the following:

(i)  Service personally or by certified mail upon any
employee working in the respondent’s premises; or

(ii)  Posting of the document or a notice of certified mail
upon a respondent’s premises; or

(iii)  Actual notice.  Proof of service shall be satisfied by a
receipt of service signed by the person served or by a certificate
of service signed by the person served, or by certificate of
service signed by the server, or by verification of posting on the
respondent’s premises.

(h)  Filing of Pleadings or Documents.  Filing by a
respondent of any pleading or document shall be satisfied by
timely delivery to the department office, 1625 South 900 West,
Salt Lake City, or by timely delivery to P. O. Box 30408, Salt
Lake City, Utah 84130-0408.

(i)  Representation.  A respondent who is not a corporation
may represent himself in any disciplinary action, or may be
represented by an agent duly authorized by the respondent in
writing, or by an attorney.  A corporate respondent may be
represented by a member of the governing board of the
corporation, or by a person duly authorized and appointed by
the respondent in writing to represent the governing board of the
corporation, or by an attorney.

(j)  Presiding Officers.  The commission or the director may
appoint presiding officers to receive evidence in disciplinary
actions, and to submit to the commission orders containing
written findings of fact, conclusions of law, and
recommendations for commission action.

(i)  If fairness to the respondent is not compromised, the
commission or director may substitute one presiding officer for
another during any proceeding.

(ii)  A person who acts as a presiding officer at one phase
of a proceeding need not continue as presiding officer through
all phases of a proceeding.

(iii)  Nothing precludes the commission from acting as
presiding officer over all or any portion of an adjudication
proceeding.

(iv)  At any time during an adjudicative proceeding the
presiding officer may hold a conference with the department and
the respondent to:

(A)  encourage settlement;
(B)  clarify issues;

(C)  simplify the evidence; or
(D)  expedite the proceedings.
(k)  Definitions.  The definitions found in Sections 32A-1-

105 and Title 63, Chapter 46b apply to this rule.
(l)  Computation of Time.  The time within which any act

shall be done shall be computed by excluding the first day and
including the last day, unless the last day is a Saturday, Sunday,
or state or federal holiday, in which case the next business day
shall count as the last day.

(m)  Default.
(i)  The presiding officer may enter an order of default

against a respondent if the respondent in an adjudicative
proceeding fails to attend or participate in the proceeding.

(ii)  The order shall include a statement of the grounds for
default, and shall be mailed to the respondent and the
department.

(iii)  A defaulted respondent may seek to have the default
order set aside according to procedures outlined in the Utah
Rules of Civil Procedure.

(iv)  After issuing the order of default, the commission or
presiding officer shall conduct any further proceedings
necessary to complete the adjudicative proceeding without the
participation of the respondent in default and shall determine all
issues in the adjudicative proceeding, including those affecting
the defaulting respondent.

(2)  Pre-adjudication Proceedings.
(a)  Staff Screening.  Upon receipt of a violation report, a

decision officer of the compliance section of the department
shall review the report, and the alleged violator’s violation
history, and in accordance with R81-1-6, determine the range of
penalties which may be assessed should the alleged violator be
found guilty of the alleged violation.

(b)  Letters of Admonishment.  Because letters of
admonishment are not "state agency actions" under Section 63-
46b-1(1)(a), no adjudicative proceedings are required in
processing them, and they shall be handled in accordance with
the following procedures:

(i)  If the decision officer of the department determines that
the alleged violation does not warrant an administrative fine, or
suspension or revocation of the license, permit, or certificate of
approval, or action against an employee or agent of a licensee,
permittee, or certificate of approval holder, or against a
manufacturer, supplier or importer of products listed in this
state, a letter of admonishment may be sent to the respondent.

(ii)  A letter of admonishment shall set forth in clear and
concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  The alleged violation, together with sufficient facts to

put a respondent on notice of the alleged violations and the
name of the agency or staff member making the report;

(D)  Notice that a letter of admonishment may be
considered as a part of the respondent’s violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent; and

(E)  Notice that a rebuttal is permitted under these rules
within ten days of service of the letter of admonishment.

(F)  Notice that the letter of admonishment is subject to the
approval of the commission.
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(iii)  A copy of the law enforcement agency or staff report
shall accompany the letter of admonishment.  The decision
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iv)  A respondent may file a written rebuttal with the
department within ten days of service of the letter of
admonishment.  The rebuttal shall be signed by the respondent,
or by the respondent’s authorized agent or attorney, and shall set
forth in clear and concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  Any facts in defense or mitigation of the alleged

violation, and a brief summary of any attached evidence.  The
rebuttal may be accompanied by supporting documents,
exhibits, or signed statements.

(v)  If the decision officer is satisfied, upon receipt of a
rebuttal, that the letter of admonishment was not well taken, it
may be withdrawn and the letter and rebuttal shall be expunged
from the respondent’s file.  Letters of admonishment so
withdrawn shall not be considered as a part of the respondent’s
violation history.  If no rebuttal is received, or if the decision
officer determines after receiving a rebuttal that the letter of
admonishment is justified, the matter shall be submitted to the
commission for final approval.  Upon commission approval, the
letter of admonishment, together with any written rebuttal, shall
be placed in the respondent’s department file and may be
considered as part of the respondent’s violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent.  If the commission rejects the letter of
admonishment, it may either direct the decision officer to
dismiss the matter, or may direct that an adjudicative proceeding
be commenced seeking a more severe penalty.

(vi)  At any time prior to the commission’s final approval
of a letter of admonishment, a respondent may request that the
matter be processed under the adjudicative proceeding process.

(c) Designation of Informal Adjudicative Proceedings.
(i)  All adjudicative proceedings conducted under this rule

are hereby designated as informal proceedings.
(ii)  If the decision officer determines that the alleged

violation warrants commencement of adjudicative proceedings,
the matter shall be referred to a presiding officer who shall
commence informal adjudication proceedings.

(3)  The Informal Process.
(a)  Notice of agency action.
(i)  Upon referral of a violation report from the decision

officer for commencement of informal adjudicative proceedings,
the presiding officer shall issue and sign a written "notice of
agency action" which shall set forth in clear and concise terms:

(A) The names and mailing addresses of all respondents
and other persons to whom notice is being given by the
presiding officer, and the name, title, and mailing address of any
attorney or employee who has been designated to appear for the
department;

(B)  The department’s case number;
(C)  The name of the adjudicative proceeding, "DABC vs.

         ";
(D)  The date that the notice of agency action was mailed;
(E)  A statement that the adjudicative proceeding is to be

conducted informally according to the provisions of this rule
and Sections 63-46b-4 and -5, and that an informal hearing will
be held where the respondent and department shall be permitted
to testify, present evidence and comment on the issues;

(F)  The date, time and place of any prehearing conference
with the presiding officer;

(G)  The date, time and place of the scheduled informal
hearing;

(H)  A statement that a respondent who fails to attend or
participate in the hearing may be held in default;

(I)  A statement of the legal authority and jurisdiction
under which the adjudicative proceeding is to be maintained;

(J) A statement of the purpose of the adjudicative
proceeding and questions to be decided including:

(I)  the alleged violation, together with sufficient facts to
put the respondent on notice of the alleged violation and the
name of the agency or department staff member making the
violation report;

(II)  the penalty sought, which may include assessment of
costs under Section 32A-1-119(5)(c) if the respondent is found
guilty of the alleged violation, and forfeiture of any compliance
bond on final revocation under Section 32A-1-119(5)(d) if
revocation is sought in the complaint;

(K)  Any violation history of the respondent which may be
considered in assessing an appropriate penalty should the
respondent be found guilty of the alleged violation; and

(L)  The name, title, mailing address, and telephone
number of the presiding officer.

(ii)  A copy of the law enforcement agency or staff report
shall accompany the notice of agency action.  The presiding
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iii) The notice of agency action and any subsequent
pleading in the case shall be retained in the respondent’s
department file.

(iv) The notice of agency action shall be mailed to each
respondent, any attorney representing the department, and, if
applicable, any law enforcement agency that referred the alleged
violation to the department.

(v)  The presiding officer may permit or require pleadings
in addition to the notice of agency action.  All additional
pleadings shall be filed with the presiding officer, with copies
sent by mail to each respondent and to the department.

(vi)  Amendment to Pleading.  The presiding officer may,
upon motion of the respondent or department made at or before
the hearing, allow any pleading to be amended or corrected.
Defects which do not substantially prejudice a respondent or the
department shall be disregarded.

(vii)  Signing of Pleading.  Pleadings shall be signed by the
department or respondent, or their authorized attorney or
representative, and shall show the signer’s address and telephone
number.  The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth.

(b)  The Prehearing Conference.
(i)  The presiding officer may hold a prehearing conference

with the respondent and the department to encourage settlement,
clarify issues, simplify the evidence, or expedite the
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proceedings.
(ii)  All or part of any adjudicative proceeding may be

stayed at any time by a written settlement agreement signed by
the department and respondent or their authorized attorney or
representative, and by the presiding officer.  The stay shall take
effect immediately upon the signing of the settlement agreement,
and shall remain in effect until the settlement agreement is
approved or rejected by the commission.  No further action shall
be required with respect to any action or issue so stayed until the
commission has acted on the settlement agreement.

(iii)  A settlement agreement approved by the commission
shall constitute a final resolution of all issues agreed upon in the
settlement.  No further proceedings shall be required for any
issue settled.  The approved settlement shall take effect by its
own terms and shall be binding upon the respondent and the
department.  Any breach of a settlement agreement by a
respondent may be treated as a separate violation and shall be
grounds for further disciplinary action.  Additional sanctions
stipulated in the settlement agreement may also be imposed.

(iv)  If the settlement agreement is rejected by the
commission, the action shall proceed in the same posture as if
the settlement agreement had not been reached, except that all
time limits shall have been stayed for the period between the
signing of the agreement and the commission rejection of the
settlement agreement.

(c)  The Informal Hearing.
(i)  The respondent and department shall be notified in

writing of the date, time and place of the hearing at least ten
days in advance of the hearing.  Notice may appear in the notice
of agency action, or may appear in a separate notice issued by
the presiding officer.  Continuances of scheduled hearings are
not favored, but may be granted by the presiding officer for
good cause shown.  Failure by a respondent to appear at the
hearing after notice has been given shall be grounds for default
and shall waive both the right to contest the allegations, and the
right to the hearing.  The presiding officer shall proceed to
prepare and serve on respondent an order pursuant to R81-1-
7(3)(d).

(ii)  All hearings shall be presided over by the presiding
officer.

(iii)  The respondent named in the notice of agency action
and the department shall be permitted to testify, present
evidence, and comment on the issues.  Formal rules of evidence
shall not apply, however, the presiding officer:

(A)  may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B)  shall exclude evidence privileged in the courts of Utah;
(C)  shall recognize presumptions and inferences

recognized by law;
(D)  may receive documentary evidence in the form of a

copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document;

(E)  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the commission, and of
technical or scientific facts within the commission’s specialized
knowledge;

(F)  may not exclude evidence solely because it is hearsay;
and

(G)  may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(iv)  All testimony shall be under oath.
(v)  Discovery is prohibited.
(vi)  Subpoenas and orders to secure the attendance of

witnesses or the production of evidence shall be issued by the
presiding officer when requested by a respondent or the
department, or may be issued by the presiding officer on his
own motion.

(vii)  A respondent shall have access to information
contained in the department’s files and to material gathered in
the investigation of respondent to the extent permitted by law.

(viii)  Intervention is prohibited.
(ix)  The hearing shall be open to the public, provided that

the presiding officer may order the hearing closed upon a
written finding that the public interest in an open meeting is
clearly outweighed by factors enumerated in the closure order.
The presiding officer may take appropriate measures necessary
to preserve the integrity of the hearing.

(x)  Record of Hearing.  The presiding officer shall cause
an official record of the hearing to be made, at the department’s
expense, as follows:

(A)  The record of the proceedings may be made by means
of a tape recorder or other recording device at the department’s
expense.

(B)  The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter.  If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department.  Those desiring a copy of the certified shorthand
reporter’s transcript may purchase it from the reporter.

(C)  Any respondent, at his own expense, may have a
person approved by the department, prepare a transcript of the
hearing, subject to any restrictions that the department is
permitted by statute to impose to protect confidential
information disclosed at the hearing.  Whenever a transcript or
tape recording of a hearing is made, it will be available at the
department for use by the respondent, but the original transcript
or tape recording may not be withdrawn.

(D)  The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xi)  The presiding officer may grant continuances or
recesses as necessary.

(xii)  Order of presentation.  Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows:  (1) department; (2)
respondent; (3) rebuttal by department.

(xiii)  Time limits.  The presiding officer may set
reasonable time limits for the presentations described above.

(xiv)  Continuances of the hearing.  Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification.  The continuance
of the hearing may be made upon motion of a respondent or the
department indicating good cause why a continuance is
necessary.  The continuance of the hearing may also be made
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upon the motion of the presiding officer when in the public
interest.

(xv)  Oral Argument and Briefs.  Upon the conclusion of
the taking of evidence, the presiding officer may, in his
discretion, permit a respondent and the department to make oral
arguments or submit additional briefs or memoranda upon a
schedule to be designated by the presiding officer.

(d)  Disposition.
(i)  Presiding Officer’s Order; Objections.
(A)  Within a reasonable time after the close of the hearing,

the presiding officer shall issue a signed order in writing that
includes the following:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of facts;
(IV)  conclusions of law;
(V)  recommendations for final commission action;
(VI)  notice that a respondent or the department having

objections to the presiding officer’s order may file written
objections with the presiding officer within ten days of service
of the order, setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful or not supported by the evidence.

(B)  The order shall be based on the facts appearing in the
department’s files and on the facts presented in evidence at the
informal hearing.  Any finding of fact that was contested may
not be based solely on hearsay evidence.  The findings of fact
shall be based upon a preponderance of the evidence.  The order
shall not recommend a penalty more severe than that sought in
the notice of agency action.

(C)  A copy of the presiding officer’s order shall be
promptly mailed to the respondent and the department.

(D)  The presiding officer shall wait ten days from service
of his order for written objections, if any.  The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit or which are not disputed.

(E)  Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)  Commission Action.
(A)  Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed shall be
forwarded to the commission, and the commission shall finally
decide the matter on the basis of the order and any objections
submitted.

(B)  The commission shall be deemed a substitute presiding
officer for this final stage of the informal adjudicative
proceeding pursuant to Sections 63-46b-2(1)(h)(ii)(iii).  This
stage is not considered a "review of an order by an agency or a
superior agency" under Sections 63-46b-12 and -13.

(C)  No additional evidence shall be presented to the
commission.  The commission may, at its discretion, permit the
respondent and department to present oral presentations.

(D)  After the commission has reached a final decision, it
shall issue a signed, written order pursuant to Section 32A-1-

119(5) and 63-46b-5(1)(i), containing:
(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of fact;
(IV)  conclusions of law;
(V)  action ordered by the commission and effective date

of the action taken;
(VI)  notice of the right to seek judicial review of the order

within 30 days from the date of its issuance in the district court
in accordance with Sections 63-46b-14, -15, -17, and -18, and
32A-1-119 and -120.

(E)  The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer’s order.

(F)  The order shall be based on the facts appearing in the
department’s files and on the facts presented in evidence at the
informal hearing.

(G)  The order shall not impose a penalty more severe than
that sought in the notice of agency action.

(H)  A copy of the commission’s order shall be promptly
mailed to the respondent and the department.

(e)  Judicial Review.
(i)  Any petition for judicial review of the commission’s

final order must be filed within thirty days from the date the
order is issued.

(ii)  Appeals from informal adjudicative proceedings shall
be to the district court in accordance with Sections 63-46b-15,
-17, and -18, and 32A-1-119 and -120.

R81-1-9.  Liquor Dispensing Systems.
A licensee may not install or use any system for the

automated mixing or dispensing of liquor unless the dispensing
system has been approved by the department.

(1)  Minimum requirements.  The department will only
approve a dispensing system which:

(a)  dispenses liquor in calibrated one ounce quantities; and
(b)  has a meter which counts the number of pours served.
The margin of error of the system cannot exceed 1/16 of an

ounce or two milliliter variation in pour size.
(2)  Types of systems.  Dispensing systems may be of

various types including:  gun, stationary head, tower, insertable
spout, ring activator or similar method.

(3)  Method of approval.
(a)  Suppliers.  Companies which manufacture, distribute,

sell, or supply dispensing systems must first have their product
approved by the department prior to use by any liquor licensee
in the state.  They shall complete the "Supplier Application for
Dispensing System Approval" form provided by the department,
which includes:  the name, model number, manufacturer and
supplier of the product; the type and method of dispensing,
calibrating, and metering; the degree or tolerance of error, and
a verification of compliance with federal and state laws, rules,
and regulations.

(b)  Licensees.  Before any dispensing system is put into
use by a licensee, the licensee shall complete the "Licensee
Application for Dispensing System Approval" form provided by
the department.  The department shall maintain a list of
approved products and shall only authorize installation of a
product previously approved by the department as provided in
subsection (a).  The licensee is thereafter responsible for
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verifying that the system, when initially installed, meets the
specifications which have been supplied to the department by
the manufacturer.  Once the product is installed, the burden is
on the licensee to maintain it to ensure that it continues to meet
the manufacturer’s specifications.  Failure to maintain it may be
grounds for suspension or revocation of the licensee’s liquor
license.

(c)  Removal from approved list.  In the event the system
does not meet the specifications as represented by the
manufacturer, the licensee shall immediately notify the
department.  The department shall investigate the situation to
determine whether the product should be deleted from the
approved list.

(4)  Operational restrictions.
(a)  The system must be calibrated to pour a one ounce

quantity of liquor.  The calibration may not be changed or
adjusted to pour any alternate quantity.

(b)  Voluntary consent is given that representatives of the
department, State Bureau of Investigation, or any law
enforcement officer shall have access to any system for
inspection or testing purposes.  A licensee shall furnish to the
representatives, upon request, samples of the alcoholic products
dispensed through any system for verification and analysis.

(c)  Liquor bottles in use with a dispensing system at the
dispensing location must be affixed to the dispensing system by
the licensee.  Liquor bottles in use with a remote liquor
dispensing system must be in a locked storage area.  Any other
primary liquor not in service must remain unopened.  There
shall be no opened primary liquor bottles at a dispensing
location that are not affixed to an approved dispensing device.
This rule does not prohibit the presence of opened containers of
wine for use as provided by law.

(d)  The dispensing system and liquor bottles attached to
the system must be locked or secured in such a place and
manner as to preclude the dispensing of liquor at times when
liquor sales are not authorized by law.

(e)  All dispensing systems and devices must conform to
the federal Bureau of Alcohol Tobacco and Firearms (BATF)
ruling 77-32 which states in part that bar dispensing systems for
use by retail liquor dealers "(1) must avoid an in-series hookup
which would permit the contents of liquor bottles to flow from
bottle to bottle before reaching the dispensing spigot or nozzle,
(2) must not dispense from or utilize containers other than
original liquor bottles filled, stamped, and labeled in conformity
with ATF regulations, (3) must prohibit the intermixing of
different kinds of products or brands in the liquor bottles from
which they are being dispensed...."  BATF ruling 77-32 (1977)
is incorporated by reference.

(f)  Pursuant to federal law, all liquor dispensed through a
dispensing system shall be from its original container, and there
shall be no re-use or refilling of liquor bottles with any
substance whatsoever.  The commission adopts federal
regulations 27 CFR 194 and 26 USCA Section 5301 and
incorporates them by reference.

(g)  Each licensee shall keep daily records for each
dispensing outlet as follows:

(i)  brands and container sizes of liquor dispensed through
the dispensing system;

(ii)  number of one ounce portions dispensed through the

dispensing system by brand or sales price level;
(iii)  number of one ounce portions sold by brand or sales

price level; and
(iv)  beginning and ending meter readings by brand or sales

price level to correlate with the number of drinks sold by brand
or sales price level.  These records must be made available for
inspection and audit by the department or law enforcement.

(h)  Each licensee shall file with the department a complete
price list which includes the selling price, by brand, of each
mixed drink dispensed through a metered dispensing system.
The licensee or his agent shall not:

(i) establish a single price based on the required purchase
of more than one mixed drink; or

(ii) sell a mixed drink at a price that is reduced from the
usual established price on the list the licensee has on file with
the department.

This rule does not prohibit the sale of pitchers of mixed
drinks as long as the pitcher contains one ounce of primary
liquor per person to which the pitcher is served.

(i)  Licensees shall display in a prominent place on the
premises a list of the types and brand names of liquor being
served through its dispensing system.  This requirement may be
satisfied either by printing the list on an alcoholic beverage
menu or by wall posting or both.

A licensee or his employee shall not:
(i)  sell or serve any brand of liquor not identical to that

ordered by the patron; or
(ii)  misrepresent the brand of any liquor contained in any

drink sold or offered for sale.
(j)  All dispensing systems and devices must conform to

federal, state, and local health and sanitation requirements.
Where considered necessary, the department may:

(i)  require the alteration or removal of any system,
(ii)  require the licensee to clean, disinfect, or otherwise

improve the sanitary conditions of any system.

R81-1-10.  Wine Dispensing.
(1)  Each licensee shall keep daily records for each

dispensing outlet as follows:
(a)  brands and container sizes of each wine dispensed by

the glass;
(b)  number of five ounce portions dispensed of each wine

by brand and sales price level; and
(c)  number of five ounce portions sold by brand and sales

price level.
These records must be made available for inspection and

audit by the department or law enforcement.
(2)  The licensee or his agent shall not:
(a)  establish a single price based on the required purchase

of more than one five ounce glass of wine; or
(b)  sell a five ounce glass of wine at a price that is reduced

from the usual established price.

R81-1-11.  Multiple-Licensed Facility Storage and Service.
(1)  For the purposes of this rule:
(a)  "premises" as defined in Section 32A-1-105(35) shall

include the location of any licensed restaurant, club, or on-
premise beer retailer facility or facilities operated or managed by
the same person or entity that are located within the same
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building or complex.  Multiple licensed facilities shall be termed
"qualified premises" as used in this rule.

(b)  the terms "sell", "sale", "to sell" as defined in Section
32A-1-105(46) shall not apply to a cost allocation of alcoholic
beverages as used in this rule.

(c)  "cost allocation" means an apportionment of the as
purchased cost of the alcoholic beverage product based on the
amount dispensed in each outlet as reconciled by the record
keeping requirements of this rule.

(d)  "remote storage alcoholic beverage dispensing system"
means a dispensing system where the alcoholic product is stored
in a single centralized location, and may have separate
dispensing heads at different locations, and is capable of
accounting for the amount of alcoholic product dispensed to
each location.

(2)  Where qualified premises have consumption areas in
reasonable proximity to each other, the dispensing of alcoholic
beverages may be made from the alcoholic beverage inventory
of an outlet in one licensed location to patrons in either
consumption area of the qualified premises subject to the
following requirements:

(a)  for liquor and wine dispensing, daily dispensing
records as required in R81-1-9(4)(g) and R81-1-10(1) must also
show the amount of alcoholic beverage products dispensed to
each licensed location;

(b)  for beer dispensing, daily records must be kept in a
form acceptable to the department that show the amount of beer
dispensed to each outlet;

(c)  point of sale control systems must be implemented that
will record the amounts of each alcoholic beverage product sold
in each location.  Sales records and dispensing records must be
balanced daily;

(d)  cost allocation of the alcoholic beverage product cost
must be made for each location on at least a monthly basis.
Allocations must be able to be supported by the record keeping
requirements of Section 32A-4-106(27)(28)(33), or 32A-5-
107(11)(12)(15)(16)(17), or 32A-10-206(14);

(e)  dispensing of alcoholic beverages to a licensed location
may not be made on prohibited days or at prohibited hours
pertinent to that license type;

(f)  if separate inventories of liquor are maintained in one
dispensing location, the storage area of each licensee’s liquor
must remain locked during the prohibited hours and days of sale
for each license type;

(g)  dispensing of alcoholic beverages to a licensed location
may not be made in any manner prohibited by the statutory or
regulatory operational restrictions of that license type;

(h)  a licensee must obtain department approval before
dispensing alcoholic beverages as described in this section.
Applications for approval shall be in a form prescribed by the
department and shall include a floor plan of all storage,
dispensing, sales, service, and consumption areas involved.

(i)  alcoholic beverages dispensed under this section may
be delivered by servers from one outlet to the various approved
consumption areas, or dispensed to each outlet through the use
of a remote storage alcoholic beverage dispensing system.

(3)  On qualified premises where each licensee maintains
an inventory of alcoholic beverage products, the alcoholic
beverages owned by each licensee may be stored in a common

location in the building subject to the following guidelines:
(a)  each licensee shall identify the common storage

location when applying for or renewing their license, and shall
receive department approval of the location;

(b)  each licensee must be able to account for its ownership
of the alcoholic beverages stored in the common storage
location by keeping records, balanced monthly, of expenditures
for alcoholic beverages supported by items such as delivery
tickets, invoices, receipted bills, canceled checks, petty cash
vouchers; and

(c)  the common storage area may be located on the
premises of one of the licensed liquor establishments.

R81-1-12.  Alcohol Training and Education Seminar.
(1)  The alcohol training and education seminar, as

described in Section 62A-8-103.5, shall be completed by every
individual of every new and renewing licensee under title 32A
who:

(a)  is employed to sell or furnish alcoholic beverages to
the public within the scope of his employment for consumption
on the premises;

(b)  is employed to manage or supervise the service of
alcoholic beverages; or

(c)  holds an ownership interest in an on-premise licensed
establishment and performs the duties of a manager, supervisor,
or server of alcoholic beverages.

(2)  Persons described in subsection 1(a) and (b) must
complete the training within 30 days of commencing
employment.  Persons described in subsection 1(c) must
complete the training within 30 days of engaging in the duties
described in subsection 1(a) and (b).

(3)  Each licensee shall maintain current records on each
individual indicating:

(a)  date of hire, and
(b)  date of completion of traiing.
(4)  The seminar shall include the following subjects in the

curriculum and training:
(a)  alcohol as a drug and its effect on the body and

behavior;
(b)  recognizing the problem drinker;
(c)  an overview of state alcohol laws;
(d)  dealing with problem customers; and
(e)  alternate means of transportation to get a customer

safely home.
(5)  Persons required to complete the seminar shall pay a

fee to the seminar provider.
(6)  The seminar is administered by the Division of

Substance Abuse of the Utah Department of Human Services.
(7)  Persons who are not in compliance with subsection (2)

may not:
(a)  serve or supervise the serving of alcoholic beverages

to a customer for consumption on the premises of a licensee; or
(b)  engage in any activity that would consitute managing

operations at the premises of a licensee.

R81-1-13.  Utah Government Records Access and
Management Act.

(1)  Purpose.  To provide procedures for access to
government records of the commission and the department.
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(2)  Authority.  The authority for this rule is Sections 63-2-
204, and 63-2-904 of the Government Records Access and
Management Act (GRAMA).

(3)  Requests for Access.  Requests for access to
government records of the commission or the department should
be written and made to the executive secretary of the
commission or the records officer of the department, as the case
may be, at the following address:  Department of Alcoholic
Beverage Control, 1625 South 900 West, P.O. Box 30408, Salt
Lake City, Utah 84130-0408.

(4)  Fees.  A fee schedule for the direct and indirect costs
of duplicating or compiling a record may be obtained from the
commission and the department by contacting the appropriate
official specified in paragraph (3) above.  The department may
require payment of past fees and future estimated fees before
beginning to process a request if fees are expected to exceed $50
or if the requester has not paid fees from previous requests.
Fees for duplication and compilation of a record may be waived
under certain circumstances described in Section 63-2-203(4).
Requests for this waiver of fees must be made to the appropriate
official specified in paragraph (3) above.

(5)  Requests for Access for Research Purposes.  Access to
private or controlled records for research purposes is allowed by
Section 63-2-202(8).  Requests for access to these records for
research purposes may be made to the appropriate official
specified in paragraph (3) above.

(6)  Intellectual Property Rights.  Whenever the
commission or department determines that it owns an
intellectual property right to a portion of its records, it may elect
to duplicate and distribute, or control any materials, in
accordance with the provisions of Section 63-2-201(10).
Decisions affecting records covered by these rights will be made
by the appropriate official specified in paragraph (3) above.
Any questions regarding the duplication and distribution of
materials should be addressed to that individual.

(7)  Requests to Amend a Record.  An individual may
contest the accuracy or completeness of a document pertaining
to him pursuant to Section 63-2-603.  The request should be
made to the appropriate official specified in paragraph (3)
above.

(8)  Time Periods Under GRAMA.  The provisions of Rule
6 of the Utah Rules of Civil Procedure shall apply to calculate
time periods specified in GRAMA.

R81-1-14.  Americans With Disabilities Act Complaint
Procedure.

(1)  Authority and Purpose.  This rule is promulgated
pursuant to Section 63-46a-3(3).  The commission, pursuant to
28 CFR 35.107, July 1, 1992 Ed., adopts, defines, and publishes
within this rule complaint procedures providing for prompt and
equitable resolution of complaints filed in accordance with Title
II of the Americans With Disabilities Act, with the commission
or the department.

(2)  No qualified individual with a disability, by reason of
disability, shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of the
commission, or department, or be subjected to discrimination by
the commission or department.

(3)  Definitions.

"ADA coordinator" means the commission’s and
department’s coordinator or designee who has responsibility for
investigating and providing prompt and equitable resolution of
complaints filed by qualified individuals with disabilities.

"ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:  Office of Planning and Budget;
Department of Human Resource Management; Division of Risk
Management; Division of Facilities Construction Management;
and Office of the Attorney General.

"Disability" means with respect to an individual with a
disability, a physical or mental impairment that substantially
limits one or more of the major life activities of an individual;
a record of an impairment; or being regarded as having an
impairment.

"Individual with a disability" means a person who has a
disability which limits one of his major life activities and who
meets the essential eligibility requirement for the receipt of
services or the participation in programs or activities provided
by the commission or department, or who would otherwise be
an eligible applicant for vacant positions with the commission
or department, as well as those who are employees of the
commission or department.

"Major life activities" means functions such as caring for
one’s self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

(4)  Filing of Complaints.
(a)  The complaint shall be filed in a timely manner to

assure prompt, effective assessment and consideration of the
facts, but no later than 60 days from the date of the alleged act
of discrimination.

(b)  The complaint shall be filed with the commission’s and
department’s ADA coordinator in writing or in another
accessible format suitable to the individual.

(c)  Each complaint shall:
(i)  include the individual’s name and address;
(ii)  include the nature and extent of the individual’s

disability;
(iii)  describe the commission’s or department’s alleged

discriminatory action in sufficient detail to inform the
commission or department of the nature and date of the alleged
violation;

(iv)  describe the action and accommodation desire; and
(v)  be signed by the individual or by his legal

representative.
(d)  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

(5)  Investigation of Complaint.
(a)  The ADA coordinator shall conduct an investigation of

each complaint received.  The investigation shall be conducted
to the extent necessary to assure all relevant facts are determined
and documented.  This may include gathering all information
listed in paragraph (4)(c) of this rule if it is not made available
by the individual.

(b)  When conducting the investigation, the ADA
coordinator may seek assistance from the commission’s or
department’s legal, human resource, and budget staff in
determining what action, if any, shall be taken on the complaint.
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Before making any decision that would involve an expenditure
of funds which is not absorbable within the commission’s or
department’s budget and would require appropriation authority;
facility modifications; or reclassification or reallocation in
grade, the ADA coordinator shall consult with the ADA State
Coordinating Committee.

(6)  Issuance of Decision.
(a)  Within 15 working days after receiving the complaint,

the ADA coordinator shall issue a decision outlining in writing
or in another acceptable suitable format stating what action, if
any, shall be taken on the complaint.

(b)  If the coordinator is unable to reach a decision within
the 15 working day period, he shall notify the individual with a
disability in writing or by another acceptable, suitable format
why the decision is being delayed and what additional time is
needed to reach a decision.

(7)  Appeals.
(a)  The individual may appeal the decision of the ADA

coordinator by filing an appeal within five working days from
the receipt of the decision.

(b)  Appeals involving the commission shall be filed in
writing with the commission.  Appeals involving the department
shall be filed in writing with the department’s executive director
or a designee other than the ADA coordinator.

(c)  The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the commission, executive director, or designee.

(d)  The appeal shall describe in sufficient detail why the
ADA coordinator’s decision is in error, is incomplete or
ambiguous, is not supported by the evidence, or is otherwise
improper.

(e)  The commission, executive director, or designee, shall
review the factual findings of the investigation and the
individual’s statement regarding the inappropriateness of the
ADA coordinator’s decision and arrive at an independent
conclusion and recommendation.  Additional investigations may
be conducted if necessary to clarify questions of fact before
arriving at an independent conclusion.  Before making any
decision that would involve an expenditure of funds which is
not absorbable within the commission’s or department’s budget
and would require appropriation authority; facility
modifications; or reclassification or reallocation in grade, the
commission, executive director, or designee shall also consult
with the State ADA Coordinating Committee.

(f)  The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual.

(g)  If the commission, executive director, or designee is
unable to reach a decision within the ten working day period,
the individual shall be notified in writing or by another
acceptable, suitable format why the decision is being delayed
and the additional time needed to reach a decision.

(8)  Classification of records.  The record of each complaint
and appeal, and all written records produced or received as part
of the action, shall be classified as protected as defined under
Section 63-2-304 until the ADA coordinator, executive director,
or their designees issue the decision, at which time any portions
of the record which may pertain to the individual’s medical

condition shall remain classified as private as defined under
Section 63-2-302, or controlled as defined in Section 63-2-303.
All other information gathered as part of the complaint record
shall be classified as private information.  Only the written
decision of the ADA coordinator, executive director, or
designees shall be classified as public information.

(9)  Relationship to other laws.  This rule does not prohibit
or limit the use of remedies available to individuals under the
state Anti-Discrimination Complaint Procedures Section 67-19-
32; the Federal ADA Complaint Procedures, 28 CFR 35.170, et
seq.; or any other Utah or federal law that provides equal or
greater protection for the rights of individuals with disabilities.

R81-1-15.  Commission Declaratory Orders.
(1)  Authority.  As required by Section 63-46b-21, and as

authorized by Section 32A-1-107, this rule provides the
procedures for the submission, review, and disposition of
petitions for commission declaratory orders on the applicability
of statutes administered by the commission and department,
rules promulgated by the commission, and orders issued by the
commission.

(2)  Petition Procedure.
(a)  Any person or government agency directly affected by

a statute administered by the commission, a rule promulgated by
the commission, or an order issued by the commission may
petition for a declaratory order.

(b)  The petitioner shall file the petition with the
commission’s executive secretary.

(3)  Petition Form.  The petition shall:
(a)  be clearly designated as a request for a declaratory

order;
(b)  identify the statute, rule, or order to be reviewed;
(c)  describe the situation or circumstances giving rise to

the need for the declaratory order, or in which applicability of
the statute, rule, or order is to be reviewed;

(d)  describe the reason or need for the applicability
review;

(e)  identify the person or agency directly affected by the
statute, rule, or order;

(f)  include an address and telephone number where the
petitioner can be reached during regular work days; and

(g)  be signed by the petitioner.
(4)  Petition Review and Disposition.
(a)  The commission shall:
(i)  review and consider the petition;
(ii)  prepare a declaratory order stating:
(A)  the applicability or non-applicability of the statute,

rule, or order at issue;
(B)  the reasons for the applicability or non-applicability of

the statute, rule, or order; and
(C)  any requirements imposed on the department, the

petitioner, or any person as a result of the declaratory order;
(iii)  serve the petitioner with a copy of the order.
(b)  The commission may:
(i)  interview the petitioner;
(ii) hold an informal adjudicative hearing to gather

information prior to making its determination;
(iii)  hold a public information-gathering hearing on the

petition;
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(iv)  consult with department staff, the Attorney General’s
Office, other government agencies, or the public; and

(v)  take any other action necessary to provide the petition
adequate review and due consideration.

R81-1-16.  Disqualification Based Upon Conviction of Crime.
(1)  The Alcoholic Beverage Control Act generally

disqualifies any person, licensee, or, in the case of a partnership
or a corporation, a partner, manager, officer, director, or
shareholder with more than 20% of the issued and outstanding
stock, from being an employee of the department, receiving a
license, or being an employee of a licensee if they have been
convicted of:

(a)  a felony under any federal or state law;
(b)  any violation of any federal or state law or local

ordinance concerning the sale, manufacture, distribution,
warehousing, adulteration, or transportation of alcoholic
beverages; or

(c)  any crime involving moral turpitude.
(2)  As used in the Act and these rules:
(a)  "convicted" or "conviction" means a determination of

guilt by a judge or a jury, upon either a trial or entry of plea, in
any court, including a court not of record, that has not been
reversed on appeal;

(b)  "felony" means any crime punishable by a term of
imprisonment in excess of one year; and

(c)  a "crime involving moral turpitude" means a crime that
involves actions done knowingly contrary to justice, honesty, or
good morals.  It is also described as a crime that is "malum in
se" as opposed to "malum prohibitum" - actions that are immoral
in themselves regardless of being punishable by law as opposed
to actions that are wrong only since they are prohibited by
statute.  A crime of moral turpitude ordinarily involves an
element of falsification or fraud or of harm or injury directed to
another person or another’s property.  For purposes of this rule,
crimes of moral turpitude may include crimes involving
controlled substances, illegal drugs, and narcotics.

R81-1-17.  Advertising.
(1)  Purpose.
(a)  Recognizing the rulings of the United States Supreme

Court in 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484
(1996), and Lorillard Tobacco Co. v. Reilly, 121 S. Ct. 2404
(2001), and the Tenth Circuit Court of Appeals in Utah Licensed
Beverage Association v. Leavitt, 256 F3d 1061 (10th Cir. 2001),
this rule interprets Utah statutes and rules relating to the
advertising of alcoholic beverages in a manner to preserve their
constitutionality.

(b)  No provision of this rule shall be construed as a
concession that any current law or rule is unconstitutional.  All
statutes shall remain in full force and effect unless, consistent
with the rulings cited above, enforcement of the statute would
raise constitutional concerns.  Also, the statutes should be
interpreted in accordance with this rule.

(2)  Definitions.
(a)  For purposes of this rule, "advertisement" or

"advertising" includes any written or verbal statement,
illustration, or depiction which is calculated to induce alcoholic
beverage sales, whether it appears in a newspaper, magazine,

trade booklet, menu, wine card, leaflet, circular, mailer, book
insert, catalog, promotional material, sales pamphlet, or any
written, printed, graphic, or other matter accompanying the
container, representations made on cases, billboard, sign, or
other public display, public transit card, other periodical
literature, publication or in a radio or television broadcast, or in
any other media; except that such term shall not include:

(i)  labels on products; or
(ii)  any editorial or other reading material (i.e., news

release) in any periodical or publication or newspaper for the
publication of which no money or valuable consideration is paid
or promised, directly or indirectly, by any alcoholic beverage
industry member or retailer, and which is not written by or at the
direction of the industry member or retailer.

(b)  For purposes of this rule, "minor" or "minors" shall
mean persons under the age of 21 years.

(3)  Authority.  This rule is enacted under the authority of
Sections 63-46a-3, 32A-1-107, and 32A-12-401(2)(f) and (5).

(4)  Application.
(a)  This rule shall govern the regulation of advertising of

alcoholic beverages sold within the state, except where the
regulation of interstate electronic media advertising is
preempted by federal law.  This rule incorporates by reference
the Federal Alcohol Administration Act, 27 U.S.C. 205(f), and
Subchapter A, Parts 4, 5, 6 and 7 of the regulations of the
Bureau of Alcohol, Tobacco and Firearms, United States
Department of the Treasury in 27 CFR 4, 5, 6 and 7 (1993
Edition).  These provisions shall regulate the labeling and
advertising of alcoholic beverages sold within this state, except
where federal statutes and regulations are found to be contrary
to or inconsistent with the provisions of the statutes and rules of
this state.

(b)  27 CFR Section 7.50 provides that federal laws apply
only to the extent that the laws of a state impose similar
requirements with respect to advertisements of malt beverages
manufactured and sold or otherwise disposed of in the state.
This rule, therefore, adopts and incorporates by reference
federal laws, previously referenced in subparagraph (a), relating
to the advertising of malt beverage products.

(5)  Current statutes and rules restricting the advertising,
display, or display of price lists of liquor products, as defined in
32A-1-105(23), by the department, state stores, or type 1, 2 or
3 package agencies as defined in R81-3-1, are applicable and
enforceable.

(6)  By this rule, the statutory provisions of Sections 32A-
4-106(5)(d), 32A 4 106(21)(a) and (b), 32A-4-206(5)(c), 32A-
6-105(7), 32A 7 106(2)(m), 32A 12 401(2)(a) through (e), (3)
and (4), to the extent they restrict the advertising of liquor, as
defined in 32A-1-105(23), and beer, as defined in 32A 1 105(4),
by manufacturers, wholesalers, permittees, licensed retailers of
such products, and type 4 and 5 package agencies as defined in
R81-3-1, will not be enforced.  Instead, all advertising of liquor
and beer by these entities shall comply with the advertising
requirements listed in Section (10) of this rule.

(7)  Current statutes and rules restricting private club
public solicitation or public advertising calculated to increase
club membership are applicable and enforceable.

(8)  All trade practice restrictions provided by Section 32A
12 603 regulating things of value that liquor and beer industry
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members, as defined in 32A 12 601, may provide to liquor and
beer retailers are applicable and enforceable with the following
modifications in enforcement:

(a)  any on premise beer retailer may be provided, receive
and use things of value from beer industry members to the same
extent authorized for any tavern licensee;

(b)  a restaurant liquor licensee may be provided, receive
and use things of value from beer industry members to the same
extent authorized for any beer licensee or permittee; and

(c)  product displays, inside signs, and consumer and
retailer advertising specialties relating to liquor and beer
products may be provided and displayed in compliance with the
advertising guidelines of Section (10) to the extent authorized
by this rule and federal law (see 27 CFR 6.84), to include being
visible on and off the retailer’s premise.

(9) Sections 32A 12 606(1), (2), and (3) relating to
unlawful acts involving consumers are applicable and
enforceable.  Section 32A-12-606(4) which establishes
guidelines for alcoholic beverage industry members or retailers
to sponsor or underwrite athletic, theatrical, scholastic, artistic,
or scientific events is applicable and enforceable with the
following modifications in enforement:

(a) the guidelines for any alcoholic beverage advertising
associated with the event are those listed in Section (10) of this
rule;

(b) industry members or retailers are not precluded from
sponsoring a theatrical, artistic, or scientific event that involves
the display of drinking scenes; and

(c) industry members or retailers may not sponsor an event
that takes place on the premises of a school, college, university,
or other educational institution.

(10)  Advertising Requirements. Any advertising or
advertisement authorized by this rule:

(a) May not violate any federal laws referenced in
Subparagraph (4);

(b) May not contain any statement, design, device, or
representation that is false or misleading;

(c) May not contain any statement, design, device, or
representation that is obscene or indecent;

(d)  May not refer to, portray or imply illegal conduct,
illegal activity, abusive or violent relationships or situations, or
anti-social behavior, except in the context of public service
advertisements or announcements to educate and inform people
of the dangers, hazards and risks associated with irresponsible
drinking or drinking by persons under the age of 21 years;

(e)  May not encourage over-consumption or intoxication,
promote the intoxicating effects of alcohol consumption, or
overtly promote increased consumption of alcoholic products;

(f)  May not advertise any promotional scheme such as
"happy hour" or "all you can drink for $...".

(g)  May not encourage or condone drunk driving;
(h)  May not depict the act of drinking;
(i)  May not promote or encourage the sale to or use of

alcohol by minors;
(j)  May not be directed or appeal primarily to minors by:
(i)  using any symbol, language, music, gesture, cartoon

character, or childhood figure such as Santa Claus that primarily
appeals to minors;

(ii)  employing any entertainment figure or group that

appeals primarily to minors;
(iii)  placing advertising in magazines, newspapers,

television programs, radio programs, or other media where most
of the audience is reasonably expected to be minors, or placing
advertising on the comic pages of magazines, newspapers, or
other publications;

(iv)  placing advertising in any school, college or university
magazine, newspaper, program, television program, radio
program, or other media, or sponsoring any school, college or
university activity;

(v)  using models or actors in the advertising that are or
reasonably appear to be minors;

(vi)  advertising at an event where most of the audience is
reasonably expected to be minors; or

(vii)  using alcoholic beverage identification, including
logos, trademarks, or names on clothing, toys, games or game
equipment, or other materials intended for use primarily by
minors.

(k)  May not portray use of alcohol by a person while that
person is engaged in, or is immediately about to engage in, any
activity that requires a high degree of alertness or physical
coordination;

(l)  May not contain claims or representations that
individuals can obtain social, professional, educational, athletic,
or financial success or status as a result of alcoholic beverage
consumption, or claim or represent that individuals can solve
social, personal, or physical problems as a result of such
consumption;

(m)  May not offer alcoholic beverages to the general
public without charge;

(n)  May not require the purchase, sale, or consumption of
an alcoholic beverage in order to participate in any promotion,
program, or other activity; and

(o)  May provide information regarding product availability
and price, and factual information regarding product qualities,
but may not imply by use of appealing characters or life-
enhancing images that consumption of the product will benefit
the consumer’s health, physical prowess, sexual prowess,
athletic ability, social welfare, or capacity to enjoy life’s
activities.

(11)  Violations.  Any violation of this rule may result in
the imposition of any administrative penalties authorized by
32A-1-119(5), (6) and (7), and may result in the imposition of
the criminal penalty of a class B misdemeanor pursuant to 32A-
12-104.

R81-1-19.  Emergency Meetings.
(1)  Purpose.  The commission recognizes that there may

be times when, due to the necessity of considering matters of an
emergency or urgent nature, the public notice provisions of Utah
Code Sections 52-4-6(1), (2) and (3) cannot be met.  Pursuant
to Utah Code Section 52-4-6(5), under such circumstances those
notice requirements need not be followed but rather the "best
notice practicable" shall be given.

(2)  Authority.  This rule is enacted under the authority of
Sections 63-46a-3 and 32A-1-107.

(3)  Procedure.  The following procedure shall govern any
emergency meeting:

(a)  No emergency meeting shall be held unless an attempt
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has been made to notify all of the members of the commission
of the proposed meeting and a majority of the convened
commission votes in the affirmative to hold such an emergency
meeting.

(b)  Public notice of the emergency meeting shall be
provided as soon as practicable and shall include at a minimum
the following:

(i)  Written posting of the agenda and notice at the offices
of the department;

(ii)  If members of the commission may appear
electronically or telephonically, all such notices shall specify the
anchor location for the meeting at which interested persons and
members of the public may attend, monitor, and participate in
the open portions of the meeting;

(iii)  Notice to the commissioners shall advise how they
may participate telephonically or electronically and be counted
as present for all purposes, including the determination of a
quorum.

(iv)  Written, electronic or telephonic notice shall be
provided to at least one newspaper of general circulation within
the state and at least one local media correspondent.

(c)  If one or more members of the commission appear
electronically or telephonically, the procedures governing
electronic meetings shall be followed, except for the notice
requirements which shall be governed by these provisions.

(d)  In convening the meeting and voting in the affirmative
to hold such an emergency meeting, the commission shall
affirmatively state and find what unforeseen circumstances have
rendered it necessary for the commission to hold an emergency
meeting to consider matters of an emergency or urgent nature
such that the ordinary public notice of meetings provisions of
Utah Code Section 52-4-6 could not be followed.

R81-1-20.  Electronic Meetings.
(1)  Purpose.  Utah Code Section 52-4-7.8 requires any

public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings.  This rule
establishes procedures for conducting commission meetings by
electronic means.

(2)  Authority.  This rule is enacted under the authority of
Sections 52-4-7.8, 63-46a-3 and 32A-1-107.

(3)  Procedure.  The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-7.8:

(a)  If one or more members of the commission may
participate electronically or telephonically, public notices of the
meeting shall so indicate.  In addition, the notice shall specify
the anchor location where the members of the commission not
participating electronically or telephonically will be meeting and
where interested persons and the public may attend, monitor,
and participate in the open portions of the meeting.

(b)  Notice of the meeting and the agenda shall be posted
at the anchor location.  Written or electronic notice shall also be
provided to at least one newspaper of general circulation within
the state and to a local media correspondent.  These notices shall
be provided at least 24 hours before the meetings.

(c)  Notice of the possibility of an electronic meeting shall
be given to the commissioners at least 24 hours before the

meeting.  In addition, the notice shall describe how a
commissioner may participate in the meeting electronically or
telephonically.

(d)  When notice is given of the possibility of a
commissioner appearing electronically or telephonically, any
commissioner may do so and shall be counted as present for
purposes of a quorum and may fully participate and vote on any
matter coming before the commission.  At the commencement
of the meeting, or at such time as any commissioner initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
electronically.  Votes by members of the commission who are
not at the physical location of the meeting shall be confirmed by
the chair.

(e)  The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Alcoholic
Beverage Control, 1625 South 900 West, Salt Lake City, Utah.
The anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected.  In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

KEY:  alcoholic beverages
July 1, 2002 32A-1-107
Notice of Continuation December 26, 2001 32A-1-119(5)(c)

32A-3-103(1)(a)
32A-4-103(1)(a)
32A-4-203(1)(a)
32A-5-103(3)(c)
32A-6-103(2)(a)
32A-7-103(2)(a)
32A-8-103(1)(a)
32A-9-103(1)(a)

32A-10-203(1)(a)
32A-11-103(1)(a)



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 42

R81.  Alcoholic Beverage Control, Administration.
R81-2.  State Stores.
R81-2-1.  Special Orders of Liquor by Public.

A special order item is any item not listed in the
department’s product/price list.  All state stores are required to
process any request for special orders.  Any individual may
place a special order at any state liquor store.  Special orders
may be placed for groups of individuals or organizations, either
at a state liquor store or the purchasing division of the
department, as follows:

(1)  A special order form must be filled out on every special
order item.

(2)  Group special orders must be accompanied by a list of
the state stores to which the special order item will be sent, and
the name and telephone number of the individual who will
purchase the special order item at that state store.

(3)  There is no handling fee on special orders, but a
deposit of twenty-five dollars is required on special orders of
four or more cases.

(4)  All merchandise must be cleared from the system
before a reorder on that special order item is allowed.

(5)  Special order requests must include the product name
and distributor or shipper.

R81-2-2.  Liquor Refunds and Exchanges.
The department will accept for refund or exchange

merchandise that is defective, provided the customer returns the
bottle with at least 1/2 of the contents in the bottle.  Wine
merchandise will not be accepted for refund or exchange if the
return is a result of improper extraction of the cork.

Wine purchased at any specialty wine store may not be
exchanged or returned for refund.

R81-2-3.  Warning Sign.
All state stores shall display in a prominent place a

"warning sign" as defined in these rules.

R81-2-4.  Identification Guidelines to Purchase Liquor.
The department accepts only four forms of identification to

establish proof of age for the purchase of liquor by customers:
(1)  A current valid driver’s license that includes date of

birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act, or in
accordance with the laws of another state;

(2)  A current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title 53,
Chapter 3, Part 8, Identification Card Act, or issued by another
state that is substantially similar to this state’s identification
card;

(3)  A current valid military identification card that
includes date of birth and has a picture affixed; or

(4)  A current valid passport.
If a person’s age is still in question after presenting proof of

age, the department may require the person to also sign a
"statement of age" form as provided in 32A-1-303.  The form
shall be filed alphabetically by the close of the business day, and
shall be maintained on file for a period of three years.

R81-2-5.  Advertising.

The advertising or promotion of liquor products within
state stores is prohibited.  An employee may inform the
customer as to the characteristics of a particular brand or type of
liquor, provided the information is linked to a comparison with
other brands or types.

R81-2-6.  Refusal of Service.
An employee of the store may refuse to sell liquor to any

person whom the employee has reason to believe is purchasing
or attempting to purchase liquor in violation of Utah Alcoholic
Beverage Control laws.  The employee may also detain the
person and hold the person’s form of identification in a
reasonable manner and for a reasonable length of time for the
purpose of informing a peace officer of a suspected violation.

KEY:  alcoholic beverages
July 1, 2002 32A-1-107
Notice of Continuation November 16, 200132A-1-301 to 32A-1-305
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R81.  Alcoholic Beverage Control, Administration.
R81-3.  Package Agencies.
R81-3-1.  Definition.

Package agencies are retail liquor outlets operated by
private persons under contract with the department for the
purpose of selling packaged liquor from facilities other than
state liquor stores for off premise consumption.  Package
agencies are classified into five types:

Type 1 - A package agency under contract with the
department which is operated in conjunction with a resort
environment (e.g., hotel, ski lodge, summer recreation area).

Type 2 - A package agency under contract with the
department which is in conjunction with another business where
the primary source of income to the operator is not from the sale
of liquor.

Type 3 - A package agency under contract with the
department which is not in conjunction with another business,
but is in existence for the sole purpose of selling liquor.

Type 4 - A package agency under contract with the
department which is located within a facility approved by the
commission for the purpose of selling and delivering liquor to
tenants or occupants of specific rooms which have been leased,
rented, or licensed within the same facility.  A type 4 package
agency shall not be open to the general public.

Type 5 - A package agency under contract with the
department which is located within a winery that has been
granted a winery license by the commission.

The commission may grant type 4 package agency
privileges to a type 1 package agency.

R81-3-2.  Change of Location.
Any change of package agency location must be requested

in writing and approved in advance by the commission.

R81-3-3.  Bonds.
No part of any surety bond required in Section 32A-3-105,

may be withdrawn during the time the package agency contract
is in effect.  If the package agent fails to maintain a valid surety
bond, the package agency contract shall be immediately
suspended until a valid bond is obtained.  Failure to obtain a
bond within 30 days of notification by the department of the
delinquency shall result in an automatic rescission of the
package agency contract.

R81-3-4.  Change of Package Agent.
Pursuant to Section 32A-3-106(15), any change of the

package agent designated in the department’s package agency
agreement is a violation of these rules and shall result in the
immediate termination of the package agency contract.

R81-3-5.  Special Orders of Liquor by Public.
A special order item is any item not listed in the

department’s product/price list.  Only type 3 package agencies
may process special order requests.  Any individual may place
a special order at any type 3 package agency.  Special orders
may be placed for groups of individuals or organizations, either
at a type 3 package agency or the purchasing division of the
department, as follows:

(1)  A special order form must be filled out on every special

order item.
(2)  There is no handling fee on special orders, but a

deposit of twenty-five dollars is required on special orders of
four or more cases.

(3)  All merchandise must be cleared from the system
before a reorder on that special order item is allowed.

(4)  Special order requests must include the product name
and distributor or shipper.

R81-3-6.  Liquor Refunds and Exchanges.
The department will accept for refund or exchange,

merchandise that is defective, provided the customer returns the
bottle with at least 1/2 of the contents in the bottle.  Wine
merchandise will not be accepted for refund or exchange if the
return is a result of improper extraction of the cork.  Wine
purchased at any specialty wine store may not be exchanged or
returned for refund.

R81-3-7.  Warning Sign.
All package agencies shall display in a prominent place a

"warning sign" as defined in R81-1-2.

R81-3-8.  Identification Guidelines to Purchase Liquor.
All package agencies shall accept only four forms of

identification to establish proof of age for the purchase of liquor
by customers:

(1)  A current valid driver’s license that includes date of
birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act or in
accordance with the laws of another state;

(2)  A current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title
53, Chapter 3, Part 8, Identification Card Act, or issued by
another state that is substantially similar to this state’s
identification card;

(3)  A current valid military identification card that
includes date of birth and has a picture affixed; or

(4)  A current valid passport.
If a person’s age is still in question after presenting proof

of age, the package agency may require the person to also sign
a "statement of age" form as provided in 32A-1-303.  The form
shall be filed alphabetically by the close of business day, and
shall be maintained on file for a period of three years.

R81-3-9.  Promotion and Listing of Products.
An operator or employee of a type 1, 2 or 3 package

agency, as defined in R81-3-1, may not promote a particular
brand or type of liquor product while on duty at the package
agency.  An operator or employee may inform a customer as to
the characteristics of a particular brand or type of liquor,
provided the information is linked to a comparison with other
brands or types.

Type 4 package agencies, as defined in R81-3-1, may
provide a list of the code number, brand, size, and price of each
item it carries for sale to the tenants or occupants of the specific
leased, rented, or licensed rooms within the facility.

R81-3-10.  Non-Consignment Inventory.
Type 1, 4 and 5 package agencies shall be on a non-
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consignment inventory status where the agency owns the
inventory.

R81-3-11.  Application.
An application for a package agency shall be included in

the agenda of the monthly commission meeting for
consideration for issuance of a package agency contract when
the requirements of Sections 32A-3-102, -103, and -105 have
been met, a completed application has been received by the
department, and when the package agency premises have been
inspected by the department.  No application fee is required for
type 2 and 3 package agency applicants.

R81-3-12.  Evaluation Guidelines of Package Agencies.
Type 2 and 3 package agencies shall:
(1)  serve a population of at least 6,000 people comprised

of both permanent residents and tourists;
(2)  not be established or maintained within a one mile

radius of another type 2 or 3 package agency unless it can be
clearly demonstrated that it is in the best interest of the state to
establish and maintain the outlet at that location; and

(3)  maintain a gross profit to the state of $12,000 annually
to assure adequate service to the public.

R81-3-13.  Operational Restrictions.
(1)  Hours of Operation.
(a)  Type 1, 2, and 5 package agencies may operate from

10:00 a.m. until 12:00 midnight, Monday through Saturday.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department.  Type 2 agencies shall be open for business at least
seven hours a day, five days a week, except where closure is
otherwise required by law.

(b)  Type 3 package agencies may operate from 10:00 a.m.
until 10:00 p.m., Monday through Saturday, but may remain
closed on Mondays in the discretion of the package agent.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department, provided the agency operates at least seven hours a
day.

(c)  Type 4 package agencies may operate from 10:00 a.m.
until 1:00 a.m., Monday through Friday, and 10:00 a.m. until
12:00 midnight on Saturday.  However, the actual operating
hours may be less in the discretion of the package agent with the
approval of the department.

(d)  Any change in the hours of operation of any package
agency requires prior department approval, and shall be
submitted in writing by the package agent to the department.

(e)  A package agency, regardless of type, shall not operate
on Sundays, legal holidays, and election days where the sale of
alcoholic beverages is prohibited by law until the polls have
closed.  If a legal holiday falls on a Sunday, the following
Monday will be observed as the holiday.

(2)  Size of Outlet.  The retail selling space devoted to
liquor sales in a type 2 or 3 package agency must be at least one
hundred square feet.

(3)  Inventory Size.  Type 2 and 3 package agencies must
maintain at least fifty code numbers of inventory at a retail value
of at least five thousand dollars and must maintain a

representative inventory by brand, code, and size.
(4)  Access to General Public.  Type 1, 2, and 3 package

agencies must be easily accessible to the general consuming
public.

(5)  Purchase of Inventory.  All new package agencies, at
the discretion of the department, will purchase and maintain
their inventory of liquor.

R81-3-14.  Type 5 Package Agencies.
A type 5 package agency is for the limited purpose of

allowing a winery to sell at its winery location the wine product
it actually produces.  It may not carry the products of other
alcoholic beverage manufacturers.  The product produced by the
winery and sold in the type 5 package agency need not be
shipped from the winery to the department warehouse and then
back to the package agency.  However, the department shall
establish, by written policy, any requirements for inventory and
sales accounting, record-keeping, state labeling, payment of
taxes and mark-up, etc. of the product.

R81-3-15.  Refusal of Service.
An employee of the package agency may refuse to sell

liquor to any person whom the employee has reason to believe
is purchasing or attempting to purchase liquor in violation of the
Utah Alcoholic Beverage Control laws.  The employee may also
detain the person and hold the person’s form of identification in
a reasonable manner and for a reasonable length of time for the
purpose of informing a peace officer of a suspected violation.

KEY:  alcoholic beverages
July 1, 2002 32A-1-107
Notice of Continuation December 18, 2001
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R105.  Attorney General, Administration.
R105-2.  Records Access and Management.
R105-2-1.  Purpose.

This rule establishes procedures regarding operation of the
Government Records Access and Management Act within the
Office of the Attorney General.

R105-2-2.  Authority.
This rule is authorized by 63-2-204(2) and 63-2-904(2).

R105-2-3.  Requests for Access.
Most records of the Office of the Attorney General are

classified as protected or private and may only be released to
those specified in 63-2-202.

All requests for records shall be directed to the Public
Information Officer at the following address:
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The Public Information Officer will then direct the request
to the division that maintains the requested record.  The division
chief of such division shall be responsible to respond to the
request as required by Section 63-2-204(3).

R105-2-4.  Appeals.
Appeals regarding questions of access to records shall be

directed as listed below.
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R105-2-5.  Record Sharing.
For the purpose of record sharing between governmental

entities as provided in 63-2-206, the Attorney General’s Office
is one governmental entity and all divisions in the office are part
of that entity.

KEY:  public records, government documents, records
access*, GRAMA*
1992 63-2-204
Notice of Continuation June 20, 2002 63-2-904
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R152.  Commerce, Consumer Protection.
R152-11.  Utah Consumer Sales Practices Act.
R152-11-1.  Purposes, Rules of Construction.

A.  These substantive rules are adopted by the Director of
the Division of Consumer Protection pursuant to Section 8 of
Chapter 188 of the Laws of Utah, 1973 (Utah Consumer Sales
Practices Act, Utah Code Annotated Section 13-11-1 et seq., as
amended).  Without limiting the scope of any section of the
Utah Consumer Sales Practices Act or any other rule, these rules
shall be liberally construed and applied to promote their
purposes and policies.  The purpose and policies of these rules
are to:

(1)  define with reasonable specificity acts and practices
which violate Section 4 of the Utah Consumer Sales Practices
Act.

(2)  protect consumers from suppliers who engage in
referral sellings, commit deceptive acts or practices, or commit
unconscionable acts or practices.

(3)  encourage the development of fair consumer sales
practices.

(4)  supplement and compliment any other rules
promulgated by the State of Utah or any agency or subdivision
thereof or any other governmental entity.

B.  Definitions.
(1)  "Advertisement" means any written, visual, or oral

communication made to a consumer by means of newspaper,
magazine, circular, billboard, direct mailing, sign, radio,
television or otherwise, which identifies or represents the terms
of any item of goods, service, franchise, distributorship or
intangible which may be transferred in a consumer transaction.

(2)  "Consumer Commodity" means any subject of a
consumer transaction.

(3)  "Fixture" or "Fixtures" means goods or products that
are not readily removable from a permanent structure or land
itself such as shingling, siding and or windows or other like
improvements and which, when they thus become so related to
particular real estate that an interest in them arises under real
estate law.

(4)  "Goods" mean all things which are movable at time of
identification to the contract for sale other than the money in
which the price is to be paid and things in action.

(5)  "Service" means performance of labor or any act for
the benefit of another.

(6)  "Offer" means any attempt to effect, an offer to enter
into a consumer transaction.

(7)  "Product" means any goods, services, consumer
commodity, or other property, both tangible and intangible
(except securities and insurance) which is the subject or object
of a consumer transaction.

(8)  "Service" means performance of labor or any act for
the benefit of another.

(9)  All other terms used in these regulations shall carry the
same meaning and definition as in the Utah Consumer Sales
Practices Act unless otherwise specified, consistent with that
Act.

R152-11-2.  Exclusions and Limitations in Advertisement.
A.  It is a deceptive act or practice for a supplier in

connection with a consumer transaction, in the sale or offering

for sale of a consumer commodity to make any offer in written
or printed advertising or promotional literature without stating
clearly and conspicuously in close proximity to the words
stating the offer of any material exclusions, reservations,
limitations, modifications, or conditions.  The following are
examples of the types of material exclusions, reservations,
limitations, modifications, or conditions of offers which must be
clearly stated:

(1)  An advertisement for any consumer commodity not
disclosing the amount of any additional charge for any of the
features displayed or listed in the advertisement would be
deceptive.

(2)  An advertisement for an article of clothing must state
that there is an additional charge for sizes above or below a
certain size if such is the case.

(3)  An advertisement which offers floor covering with an
additional charge for room sizes above or below a certain size
must disclose the nature and amount of additional charge.

(4)  An advertisement for a consumer commodity sold from
more than one outlet under the direct control of the supplier
causing the advertisement to be made must state:

(a)  Which outlets within the area served by the publication
in which the advertisement appears either have or do not have
certain features mentioned in the advertisement;

(b)  Which outlets within the area served by the publication
in which the advertisement appears charge rates higher than the
rate mentioned in advertisement.  For example:
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(c)  An advertisement for a consumer commodity sold from
outlets not under the direct control of the supplier causing the
advertisement to be made does not violate Section 2a(4)(a) or
2a(4)(b) of this rule if it states that the consumer commodity is
available only at participating independent dealers.

(5)  An advertisement for any consumer commodity
requiring installation must reflect the exact price of the
commodity and if the price includes installation or if installation
is additional.

(6)  If the advertised price is available only during certain
hours of the day or certain days of the week that fact must be
stated along with the hours and days the price is available.

(7)  If the advertisement involves or pictures more than one
consumer commodity (for example:  a sofa, cocktail table and
two commodes) and the advertised price applies only if the
complete set is purchased, that fact must be stated.

(8)  If there is a minimum amount (or maximum amount)
that must be purchased for the advertised price to apply, that
fact must be stated.

(9)  If an advertisement specifies a price for a consumer
commodity which includes a trade-in, that fact must be stated.
For example:  a 6 volt battery for $50.00 plus your old battery.

(10)  If there are "additional" items that must be purchased
for the advertised price to apply that fact must be so stated.

(11)  These examples are intended to be illustrative only
and do not limit the scope of any section of the Utah Consumer
Sales Practices Act or of this or any other rule or regulation.
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B.  Offers made orally, such as through radio or television
advertising, must include a conspicuously clear and oral
statement of any material exclusions, reservations,
modifications, or conditions.

C.  If an error is made in advertising, either by pricing,
wording, picture, or description, it shall be the responsibility of
the supplier to retract or correct the error.  A retraction is
necessary when it cannot be shown that the error was due to the
fault of the advertising medium.  If it can be documented that
the responsibility rests with the advertising medium, a retraction
by the supplier is not necessary but the supplier may post a
correction in close proximity to the merchandise which was
advertised incorrectly.

R152-11-3.  Bait Advertising/Unavailability of Goods.
A.  Definitions:  For the purposes of this rule, the following

definitions shall apply:
(1)  "Raincheck" means a written document evidencing a

consumer’s entitlement to purchase advertised items at an
advertised price within the time limits set forth in paragraph d.
of this rule.

(2)  "Salesperson" means the supplier or his agent or
employee who interacts personally or directly with a consumer
in negotiating or effecting a consumer transaction.

B.  It shall be a deceptive act or practice in connection with
a consumer transaction for a supplier to offer to sell consumer
commodities when the offer is not a bona fide effort to sell the
advertised consumer commodities.  An offer is not bona fide if:

(1)  A supplier uses a statement or illustration in any
advertisement which would create in the mind of a reasonable
consumer a false impression of the grade, quality, quantity,
make, value, model, year, size, color, usability, or origin of the
consumer commodities offered or which otherwise
misrepresents the consumer commodities in such a manner that,
on subsequent disclosure or discovery of the true facts, the
consumer is diverted from the advertised consumer commodities
to other consumer commodities.  An offer is not bona fide, even
though the true facts are made known to the consumer before he
views the advertised consumer commodities, if the first contact
or interview is secured by deception.

(2)  A supplier discourages the purchase of the advertised
consumer commodities in order to sell other consumer
commodities.  This does not however, prohibit the good faith
recommendation concerning a different consumer commodity as
it relates to a consumer’s particular or unique needs or problems
concerning the consumer commodity.  The following are
examples of acts or practices which raise a presumption that an
offer to sell consumer commodities is not bona fide:

(a)  Refusal to show, demonstrate, or sell the consumer
commodities advertised in accordance with the terms of the
advertisement;

(b)  Disparagement by the supplier either by acts or words
of the advertised consumer commodities or of the guarantee,
credit terms, availability of service, repairs, or parts, or any other
respects of the consumer commodities;

(c)  The failure of a supplier to have available at all outlets
under its direct control, or listed in the advertisement, a
sufficient quantity of the advertised consumer commodities at
the advertised price to meet reasonably anticipated demands,

unless the advertisement clearly and adequately disclosed that
there is a limited quantity of advertised consumer commodities
available and/or that the consumer commodities are available
only at the designated outlets;

(d)  The failure to give rainchecks to consumers where the
advertisement does not disclose that there is a limited quantity
or availability of consumer commodities.  Suppliers who clearly
and consistently post a raincheck policy for public review shall
be exempt from this section;

(e)  The showing or demonstrating of defective, unusable,
or impractical consumer commodities when such defective,
unusable, or impractical nature is not fairly and adequately
disclosed in the advertisement;

(f)  The use of a sales plan or method of compensation for
salesperson designed to prevent or discourage them from selling
the advertised consumer commodity.  This does not, however,
prohibit the usual and reasonable use of commissions as a
means of compensation;

(g)  The demonstration of an advertised consumer
commodity in such a manner that makes the commodity appear
inferior.

(3)  A supplier, in the event of a sale to the consumer of the
offered consumer commodities, attempts to persuade a
consumer to repudiate the purchase of the offered commodities
and purchase other consumer commodities in their stead, by any
means, including but not limited to the following:

(a)  Accepting a consideration for the offered consumer
commodities and then switching the consumer to other
commodities;

(b)  Delivering offered consumer commodities which are
unusable or impractical for the purposes represented or
materially different from the offered consumer commodities.
The purchase on the part of some consumers of the offered
consumer commodities is not in itself prima facie evidence that
the offer is bona fide.

(4)  A supplier represents in any advertisement, which
would create in the mind of the consumer, a false impression
that the offer of goods has been occasioned by a financial or
natural catastrophe when such is not true.

(5)  A supplier misrepresents the former price, savings,
quality or ownership of any goods sold.

R152-11-4.  Use of the Word "Free" etc.
A.  It shall be a deceptive act or practice in connection with

a consumer transaction for a supplier to use the word "free" or
other words of similar import or meaning, except when such
representation is, in fact, the case and the cost of the "free"
consumer commodity is not passed on to the consumer by
raising the regular price of the consumer commodity that must
be purchased in connection with the "free" offer.

(1)  The meaning of "free".
(a)  An offer of "free" consumer commodities is based upon

a regular price for the merchandise or services which must be
purchased by consumers in order to avail themselves of that
which is represented to be "free."  Such consumer commodities
are not free if the supplier will directly and immediately recover,
in whole or in part, the costs of the free consumer commodities
by marking up the price of the other consumer commodities
which must be purchased, by the substitution of inferior
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consumer commodities, or otherwise.
(b)  For the purpose of this rule, all references to the word

"free" shall include within the term all other words of similar
import and meaning.  Representative of the word or words to
which this rule is applicable would be the following:  "free";
"buy one, get one free"; "two for one sale"; "50% off the
purchase of two"; "gift"; "given without charge"; "bonus" or
other words and terms which tend to convey to the consuming
public the impression that an item of a consumer commodity is
"free".

(2)  The meaning of "regular price".
(a)  The term "regular price" means the price in the same

quantity, quality, and with the same service, at which the seller
or advertiser of the consumer commodity has openly and
actively sold the consumer commodity in the geographic market
or trade area in which he is making a "free" or similar offer in
the most recent and regular course of business for a reasonably
substantial period of time.  For consumer products or services
which fluctuate in price, the "regular price" shall be the lowest
price at which any substantial sales were made during the
aforementioned period of time.

(b)  Negotiated sales.  If a consumer commodity usually is
sold at a price arrived at through bargaining, rather than at a
regular price, it is improper to represent that another consumer
commodity is being offered "free" with the sale, unless the
supplier is able to establish a mean, average price immediately
prior to the free offer.  The same representation is also improper
where there may be a regular price, but where other material
factors such as quantity, quality, or size are arrived at through
bargaining.

(3)  Frequency of offers.
(a)  In order to establish a regular price over a reasonably

substantial period of time, a single kind of consumer commodity
should not be advertised with a "free" offer in a trade area for
more than six months in any twelve-month period.  At least 30
days should elapse before another such offer is promoted in the
same trade area.  No more than three such offers should be made
in the same area in any twelve-month period.

B.  Disclosure of Conditions.  A "free" or similar offer is
deceptive unless all the terms, conditions, and obligations upon
which receipt and retention of the "free" item are contingent are
set forth clearly and conspicuously at the outset of the offer so
as to leave no reasonable probability that the terms of the offer
might be misunderstood.

C.  Combination Offer.  This rule does not preclude the use
of nondeceptive, "combination" offers in which two or more
items of consumer commodities such as, but not limited to,
toothpaste and a toothbrush, or soap and deodorant, or clothing
and alterations are offered for sale as a single unit at a single
state price, and, in which no representation is made that the
price is being paid for one item and the other is "free."
Similarly, suppliers are not precluded from settling a price for
an item of consumer commodities which also includes
furnishing the consumer with a second, distinct item of
consumer commodities at one inclusive price if no presentation
is made that the latter is free.

D.  Introductory Offers.  No "free" offers should be made
in connection with the introduction of a new consumer
commodity offered for sale at a specified price unless the offerer

expects in good faith to discontinue the offer after a limited time
and to commence selling the consumer commodity promoted
separately, at the same price at which it was promoted with a
"free" offer.

R152-11-5.  Repairs and Service.
A.  It shall be a deceptive act or practice in connection with

a consumer transaction involving repairs or services for a
supplier to:

(1)  Fail to provide a written estimate of repair or
inspection costs, in advance when anticipated charges exceed
$25, which estimate lists the anticipated repairs, inspection or
other services to be performed, the basis upon which the charges
to the consumer will be made, and the reasonably expected
completion date of such repairs, inspection or other services to
be performed, including any charge for re-assembly of any parts
disassembled in regards to the providing of such estimate, with
authorization for such repairs, inspection or other services to be
performed, after such written estimate is given, to be dated and
evidenced by the signature of the consumer;

(2)  Fail to obtain written authorization from the consumer
for additional, unforeseen, but necessary, repairs when those
repairs amount to ten percent (10%) or more (excluding tax) of
the original estimate, with authorization for such to be dated and
evidenced by the signature of the consumer;

(3)  Fail to re-assemble any parts disassembled for
inspection unless the consumer is so advised, prior to
acceptance for inspection by supplier that there will be a charge
for re-assembly of the parts or that it is not possible to re-
assemble such parts;

(4)  Charge for repairs which have not been authorized by
the consumer;

(5)  In the case of an in-home service call where the
consumer had initially contacted the supplier, to fail to disclose
before the supplier’s repairman goes to the consumer’s residence
that a service or diagnostic charge will be imposed, even though
no repairs may be effected;

(6)  Represent that repairs are necessary when such is not
the fact;

(7)  Represent that repairs must be performed away from
the consumer’s residence when such is not the fact;

(8)  Represent that repairs have been made when such is
not the fact;

(9)  Represent that the goods being inspected or diagnosed
are in a dangerous condition or that the consumer’s continued
use of them may be harmful to him when such is not the fact;

(10)  Intentionally understate or misstate materially the
estimated cost of repair services;

(11)  Fail to provide the consumer with an itemized list of
repairs performed and the reason for such repairs, including:

(a)  A list of parts and a statement of whether they are new,
used, rebuilt, or after market, and the cost thereof to the
consumer; and

(b)  The number of hours of labor charged, apportioned for
each part, service or repair, and the name or other reasonable
means of identification of the mechanic or repairman
performing the service, provided, however, that the
requirements of (b) shall be satisfied by the statement of a flat
rate price if such repairs are customarily done and billed on a
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flat rate price basis and such has been previously disclosed to
the consumer in writing.

(12)  Fail to give reasonable written notice before repairs
or services are provided, that replaced or repaired parts may be
inspected or fail to allow the consumer to inspect replaced or
repaired parts on request, unless:

(a)  the parts are to be rebuilt or sold by the supplier and
such intended reuse is made known to the consumer by written
notice on the original estimate; or

(b)  the parts are to be returned to the manufacturer or
distributor under a written warranty agreement; or

(c)  the parts are impractical to return to the consumer
because of size, weight, or other similar factors; or

(d)  the consumer waives the return of such parts in writing
after repairs are completed and a total cost is presented.

(13)  Fail to provide to the consumer a written, itemized
receipt for any consumer commodities that are left with, or
turned over to, the supplier for repairs or services.  Such receipt
shall include:

(a)  The exact name and business address of the business
entity (or person, if the entity is not a corporation or partnership)
which will repair or service the consumer commodities.

(b)  The name and signature of the person who actually
takes the consumer commodities into custody.

(c)  The name of any entity to whom such repairs or
services are sublet including the address, phone number and a
contact person at such entity.

(d)  A description including make and model number or
such other features as will reasonably identify the consumer
commodities to be repaired or serviced.

R152-11-6.  Prizes.
A.  It shall be a deceptive act or practice in connection with

a consumer transaction for a supplier to notify in any way a
consumer or prospective consumer that he has (1) won a prize
or will receive anything of value, or (2) been selected, or is
eligible, to win a prize or receive anything of value, if the receipt
of the prize or thing of value is conditioned upon the consumer’s
listening to or observing a sales promotional effort or entering
into a consumer transaction, unless the supplier clearly and
explicitly discloses, at the time of notification of the prize, that
an attempt will be made to induce the consumer or prospective
consumer to undertake a monetary obligation irrespective of
whether that obligation constitutes a consumer transaction.  If a
supplier states or implies a value to the prize or thing of value
the true market value of such prize must be accurately stated.  A
supplier must further state that the prize or thing of value could
not benefit the consumer or prospective consumer without the
expenditure of the consumer’s or prospective consumer’s time or
transportation expense, or that a salesman will be visiting the
consumer’s or prospective consumer’s residence; if such is the
case.

B.  A statement to the effect that the consumer or
prospective consumer must observe or listen to a
"demonstration" or promotional effort in connection with a
consumer transaction does not satisfy the requirements of this
rule, unless it is reasonably clear from the information supplied
to the consumer that the supplier is in the business of making
consumer sales or that the intent is to encourage or induce the

consumer to undertake a monetary obligation irrespective of
whether that obligation constitutes a consumer transaction.

R152-11-7.  New for Used.
A.  Except as provided in Section 7c and d of this rule, it

shall be a deceptive act or practice in connection with a
consumer transaction for a supplier to represent, directly or
indirectly, that an item of consumer commodity, or that any part
of an item of consumer commodity, is new or unused when such
is not the fact, or to misrepresent the extent of previous use
thereof, or to fail to make clear and conspicuous disclosures,
prior to time of offer, to the consumer or prospective consumer
that an item of consumer commodity has been used.

B.  For the purpose of this rule, "used" shall include
rebuilt, re-manufactured, reconditioned consumer commodity or
parts, thereof, or used either as a demonstrator or as a consumer
commodity by a previous consumer.

C.  For the purpose of this rule, a returned consumer
commodity which has not been used by a previous purchaser,
shall be considered new or unused.

D.  The disclosure that an item of consumer commodity has
been used or contains used parts as required by Section 7a may
be made by use of words such as, but not limited to, "used";
"second hand"; "repaired"; "re-manufactured"; "reconditioned";
"rebuilt"; or "reline"; whichever is applicable to the item of
consumer commodity involved.

R152-11-8.  Substitution of Consumer Commodities.
A.  It shall be a deceptive act or practice in connection with

a consumer transaction for a supplier to furnish similar
consumer commodities of equal or greater value when there was
no intention to ship, deliver or install the original consumer
commodities ordered.  The act of a supplier in furnishing similar
merchandise of equal or greater value as a good faith substitute
does not violate this rule if such substitution is first approved by
the consumer.

B.  For the purpose of this rule, consumer commodities
may not be considered of "equal or greater value" if they are not
substantially similar to the consumer commodity ordered, or are
not fit for the purposes intended, or if the supplier normally
offers the substituted consumer commodities at a lower price
than the "regular price".

C.  It will be assumed that a supplier had no intention to
deliver, ship, or install the original ordered or substitute goods
if the supplier fails to ship, deliver or install the goods within 30
days of the date of the order, purchase or of the notice of delay
and fails to notify the purchaser of any delay or further delay;
unless the supplier can show that it has made a good faith effort
to ship, deliver or install the goods or to notify the purchaser of
any delay or further delay within the prescribed period.

R152-11-9.  Direct Solicitations.
A.  It shall be a deceptive act or practice in connection with

a consumer transaction involving any direct solicitation sale for
a supplier to do any of the following:

(1)  Solicit a sale without clearly, affirmatively, and
expressly revealing at the time the seller initially contacts the
consumer or prospective consumer, and before making any
other statements or asking any questions, except for a greeting:
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the name of the seller, the name or trade name of the company,
corporation or partnership the seller represents, and stating in
general terms the nature of the consumer commodities the seller
wishes to show or demonstrate.

(2)  Represent that the consumer or prospective consumer
will receive a discount, rebate, or other benefit for permitting his
home or other property, real or personal, to be used as a so-
called "model home" or "model property" for demonstration or
advertising purposes when such, in fact, is not true;

(3)  Represent that the consumer or prospective consumer
has been specially selected to receive a bargain, discount, or
other advantage when such, in fact, is not true;

(4)  Represent that the consumer or prospective consumer
is a winner of a contest when such, in fact, is not true;

(5)  Represent that the consumer commodities that are
being offered for sale cannot be purchased in any place of
business, but only through direct solicitation, when such, in fact,
is not true;

(6)  Represent that the salesman representative, or agent
has authority to negotiate the final terms of a consumer
transaction when such, in fact, is not true;

(7)  Sell, lease, or rent consumer goods or services with a
purchase price of $25 or more and fail to furnish the buyer with
a fully completed receipt or copy of any contract pertaining to
such sale at the time of its execution which is in the same
language (e.g. Spanish) as that principally used in the oral sales
presentation and which shows the date of the transaction and the
name and address of the seller.

(8)  Except as otherwise provided in the "Home
Solicitations Sales Act", Section 70C-5-102(5) and or the
"Telephone Fraud Prevention Act", Section 13-26-5, to fail to
provide a notice of the buyer’s right to cancel within three (3)
business days at the time of purchase if the total of the sale
exceeds $25, unless the supplier’s cancellation policy is
communicated to the buyer and the policy offers greater rights
to the buyer than three days, which notice shall be in
conspicuous statement written in dark bold at least 12 point type
on the front page of the purchase documentation, and shall read
as follows:  "You, the Buyer, May Cancel This Transaction At
Any Time Prior to Midnight of the Third Business Day (or Time
Period Reflecting the Supplier’s Cancellation Policy But Not
Less Than Three Business Days) After the Date of This
Transaction or Receipt of The Product, Whichever is Later."

(a)  Paragraph (8) shall not apply to "fixture" solicitation
sales where the supplier:

(i)  automatically provides the buyer a right to cancel
within three (3) or more business days from the time of
purchase; or

(ii)  automatically provides a refund for return of goods
within three (3) or more business days from the time of
purchase, but prior to installation as a fixture; or

(iii)  supplies merchandise to a buyer without prior full
payment and allows the buyer three (3) or more business days
from the time of receipt of the merchandise, but prior to
installation as a fixture to cancel the order and return the
merchandise; or

(iv)  discloses its refund/return policy in its advertising,
catalog and contract, and that policy provides for a return of
merchandise within a period of three (3) or more business days

from the time of purchase, but prior to installation as a fixture
or that policy indicates no return or refund will be offered or
made on special merchandise (such as uniquely sized items,
custom made or special ordered items); or

(9)  Fail or refuse to honor any valid notice of cancellation
by a consumer and within 30 business days after the receipt of
such notice, to:  (i) refund all payments made under the contract
or sale; (ii) return any goods or property traded in, in
substantially as good condition as when received by the
supplier; (iii) cancel and return any negotiable instrument
executed by the buyer in connection with the contract or sale
and take any action necessary or appropriate to terminate
promptly any security interest created in the transaction.

B.  "Direct Solicitation" means solicitation of a consumer
transaction initiated by a supplier, at the residence or place of
employment of any consumer, and includes a sale or solicitation
of sale made by the supplier by direct mail or telephone or
personal contact at the residence or place of employment of any
consumer.  In the case of a subscription or club membership
(e.g., tape, book, or record club) solicitation, "direct
solicitation" means solicitation of the initial consumer
transaction pursuant to a subscription or club membership
agreement, made by the supplier at the residence or place of
employment of any consumer, and includes a solicitation of an
initial sale made by the supplier by direct mail or telephone or
personal contact at the residence or place of employment of any
consumer, but excludes all subsequent consumer transactions
which are provided for in the subscription or club membership
agreement.

C.  "Time of Purchase" is defined as the day on which the
buyer signs an agreement or accepts an offer to purchase
consumer goods or services where the total of the sale is $25 or
more.

R152-11-10.  Deposits and Refunds.
A.  It shall be a deceptive act or practice in connection with

a consumer transaction for a supplier to accept a deposit unless
the following conditions are met:

(1)  The deposit obligates the supplier to refrain for a
specified period of time from offering for sale to any other
person the consumer commodities in relation to which the
deposit has been made by the consumer if such consumer
commodities are unique; provided that a supplier may continue
to sell or offer to sell consumer commodities on which a deposit
has been made if he has available sufficient consumer
commodities to satisfy all consumers who have made deposits;

(2)  All deposits accepted by a supplier must be evidenced
by dated receipts stating the following information:

(a)  Description of the consumer commodity, (including
model, model year, when appropriate, make, and color);

(b)  The cash selling price;
(c)  Allowance on the consumer commodity to be traded in,

if any;
(d)  Time during which the option is binding;
(e)  Whether the deposit is refundable and under what

conditions; and
(f)  Any additional cost such as delivery charge.
(3)  For the purpose of this rule "deposit" means any

payment in cash, or of anything of value or an obligation to pay
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including, but not limited to, a credit device transaction incurred
by a consumer as a deposit, refundable or non-refundable
option, or as partial payment for consumer commodities.

B.  It shall be a deceptive act or practice in connection with
a consumer transaction when the consumer can provide
reasonable proof of purchase from a supplier for the supplier to
refuse to give refunds for:

(1)  Used, damaged or defective consumer commodities,
unless they are clearly marked "as is" or with some other
conspicuous disclaimer of any implied or express warranty, and
also clearly marked that no refund will be given; or

(2)  Non-used, non-damaged or non-defective goods
unless:

(a)  Such non-refund, exchange or credit policy, including
any applicable restocking fee, is clearly indicated by a sign
posted at the point of display, the point of sale, the store
entrance, or through adequate verbal or written disclosure if the
transaction occurs through the mail, over the telephone, via
facsimile machine, via e-mail, or over the Internet; or

(b)  The consumer commodities are food, perishable items,
merchandise which is substantially custom made or custom
finished.

(3)  For the purpose of this rule "refund" means cash if
payment were made in cash provided that if payment were made
by check the refund may be delayed until the check has cleared;
and further provided that if payment were made by debit to a
credit card or other account, then refund may be made by an
appropriate credit or refund pursuant to the applicable law.

C.  It shall be a deceptive act or practice in connection with
a consumer transaction for a supplier who has accepted a deposit
and has received from the consumer within a reasonable time a
valid request for refund of the deposit to fail to make the refund
within 30 business days after receipt of such request.

(1)  In determining the amount required to be refunded
under this rule, the supplier may take into consideration the
nature of the commodity returned, the condition of the
commodity returned, shipping charges if agreed to and any
lawful restocking fee.

(2)  For purposes of this rule,"reasonable time" means
within 30 days of the date of the deposit unless a longer period
is justified due to the nature of the commodity returned or any
agreement between the parties.

D.  No deposit accepted by a supplier to secure the value of
equipment or materials provided to a consumer for the
consumer’s use in any business opportunity where it is
anticipated by either the consumer or the supplier that some
remuneration will be paid to the consumer for services or goods
supplied to the supplier or to some third party in the behalf of
the supplier shall exceed the actual cost of the supplies or
equipment paid by the supplier or any person acting on behalf
of the supplier.

R152-11-11.  Franchises, Distributorships, Referral Sales.
A.  Definitions.  As used in this chapter, the following

words and terms shall have the following meanings, unless some
other meaning is plainly indicated:

(1)  "Referral Selling" means any consumer transaction
where the seller gives or offers a rebate or discount to the buyer
as an inducement for a sale in consideration of the buyer’s

providing the seller with the names of prospective purchasers.
(2)  The term "franchise or distributorship" means a

contract or agreement requiring substantial capital investment,
either expressed or implied, whether oral or written, between
two or more persons:

(a)  Wherein a commercial relationship of definite duration
or continuing indefinite duration is involved;

(b)  Wherein the purchaser, is granted the right to offer, sell
and distribute consumer commodities manufactured, processed,
distributed or, in the case of services, organized and directed by
the seller; and the purchaser has not been previously engaged in
such business opportunity;

(c)  Wherein the franchise or distributorship as an
independent business constitutes a component of seller’s
distribution system; or

(d)  Wherein the operation of the purchaser’s business is
substantially reliant on sellers for the basic supply of consumer
commodities.

B.  Franchises and Distributorships.  It shall be an unfair or
deceptive act or practice for any person in the trade or
commerce of establishing a franchise, distributorship to:

(1)  Misrepresent the prospects or chances for success of a
proposed or existing franchise or distributorship;

(2)  Misrepresent by failure to disclose or otherwise, the
known required total investment for such franchise or
distributorship;

(3)  Misrepresent or fail to disclose efforts to sell or
establish more franchises or distributorships than is reasonable
to expect the market or market area for the particular franchise
or distributorship to sustain;

(4)  Misrepresent the quantity or quality of the products to
be sold or distributed through the franchise or distributorship;

(5)  Misrepresent the training and management assistance
available to the franchise or distributorship;

(6)  Misrepresent the amount of profits, net or gross, the
franchisee can expect from the operation of the franchise or
distributorship;

(7)  Misrepresent the size, choice, potential or demographic
feature of a franchise territory or misrepresent the number of
present or future franchises or distributorships within the
franchise territory;

(8)  Misrepresent by failure to disclose or otherwise, the
termination, transfer or renewal provision of a franchise or
distributorship agreement;

(9)  Falsely claim or infer that a primary marketer of
trademark products or services sponsors or participates directly
or indirectly in the franchise or distributorship operation;

(10)  Assign a so-called exclusive territory encompassing
the same area to more than one franchise;

(11)  Provide vending locations for which written
authorizations have not been granted by the property owners or
lessees of the premises;

(12)  Provide vending machines or displays of a brand or
kind different from or inferior to those promised by the seller;

(13)  Fail to provide to the purchaser a written contract
which includes the following provisions:

(a)  The total financial obligation of the purchaser to the
seller;

(b)  The date of delivery of the purchaser consumer
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commodity to the purchaser if the seller is responsible for
delivery of such consumer commodity;

(c)  The description and quantity of consumer commodities
to be delivered to the purchaser if the seller is responsible for
delivery of such consumer commodities; and

(d)  All other disclosures and provisions required in the
preceding subsections;

(14)  Fail to honor his contract as required in this section
with the purchaser.

R152-11-12.  Negative Options.
A.  Definitions:
1.  A "negative option plan" means a contract under which

a supplier either:
a.  sends to a consumer an announcement, advertisement or

notice that:
i.  the supplier proposes to send goods or provide services

to the consumer (other than periodic supplements to previously
acquired merchandise), and

ii. the consumer is required to pay for those goods or
services unless the consumer affirmatively communicates that he
refuses to accept the goods or services; or

b.  sends to a consumer a notice accompanying goods or
services provided to the consumer that requires or purports to
require that the consumer pay for those goods or services unless
the customer affirmatively communicates that he refuses to
accept the goods or services.

2.  "Contract" includes, but is not limited to, any contract,
marketing plan, arrangement or agreement between a supplier
and a consumer.

B.  Except as provided in paragraph C herein, the following
acts or practices constitute a deceptive or unconscionable act or
practice:

1.  a supplier sends goods or provides services to a
consumer pursuant to a negative option plan;

2.  a supplier interrupts, terminates, cancels or denies
delivery of or provision of goods or services previously
contracted for to a consumer solely on the basis that the
consumer has not paid for or returned to the supplier goods or
services which the consumer has not ordered, requested or
authorized from the supplier.

C.  Negative option plans do not constitute deceptive or
unconscionable acts or practices if:

1.  the supplier first receives specific approval, in writing
and signed by the consumer, to send goods or services pursuant
to a negative option plan.

a.  The "specific approval" referred to in subparagraph B.1.
of this rule shall be in writing and shall include the signature of
the consumer.

b.  The supplier shall maintain the original signed written
consent of the consumer for a period of at least five (5) years
after the date of signing or two (2) years after termination of the
contract or agreement, whichever is longer; and

2.  The following disclosures, or disclosures substantially
similar to the following, are on the face of the contract or
document evidencing the negative option plan and provided to
the consumer before the consumer approves of the plan:

a.  in bolded type which is 10 points or larger, that the
transaction includes a "NEGATIVE OPTION PLAN"; and

b.  the terms and conditions under which the negative
option may be exercised, clearly and understandably stated; and

c.  near the signature of the person entering into the
consumer transaction, in bold type which is 10 points or larger:
"I  UNDERSTAND THAT THIS CONSUMER
TRANSACTION INVOLVES A NEGATIVE OPTION, AND
THAT I MAY BE LIABLE FOR PAYMENT OF FUTURE
GOODS AND SERVICES UNDER THE TERMS OF THIS
AGREEMENT IF I FAIL TO NOTIFY THE SUPPLIER NOT
TO SUPPLY THE GOODS OR SERVICES DESCRIBED."

R152-11-13.  Travel Packages.
(1)  This rule is authorized by Subsection 13-11-8(2).  The

purpose of this rule is to define one type of conduct that violates
Subsection 13-11-4(1).

(2)  It shall be a deceptive act or practice for a supplier to
offer, knowingly or intentionally, a reduced rate travel package
which:

(a)  is tendered to a consumer as an incentive for the
performance of some act the consumer has no legal obligation
to perform;

(b)  is subject to redemption rules the violation of which
will result in a default which discharges the supplier’s obligation
to perform under such rules; and

(c)  is structured so that the supplier will only realize a
profit if a majority of the consumers who receive reduced rate
travel package default.

(3)(a)  For a supplier to be held liable under this rule, it is
not necessary that he contract directly with a consumer for a
reduced rate travel package.  It is a sufficient basis for liability
for the supplier to offer such a package to any person knowing
that a consumer eventually will look to him for performance.

(b)  A supplier acts deceptively required by Subsection 13-
11-4(2) when he consciously engages in conduct which
constitutes a deceptive act or practice, even if he is unaware that
such conduct is unlawful.

(4)  The definitions appearing in Section 13-11-3 shall
apply to this rule, with the following additional definitions:

(a)  "reduced rate" means the payment of funds, whether
styled as fees, taxes, a discounted payment, or otherwise, which
is less than the fair market value of the travel package offered by
a supplier; and

(b)  "travel package" means air, land, or sea transportation,
with or without lodging, for pleasure or business purpose within
the scope of the term "consumer transaction".

KEY:  advertising, bait and switch, consumer protection
October 26, 2001 63-46a-3
Notice of Continuation June 3, 2002 13-2-5
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R152.  Commerce, Consumer Protection.
R152-20.  New Motor Vehicle Warranties.
R152-20-1.  Authority and Purpose.

These rules are promulgated to prescribe for the
administration of Title 13, Chapter 20, the New Motor Vehicle
Warranties Act (hereinafter the "Act"), and are under the
authority granted the Division under Section 13-2-5.

R152-20-2.  Definitions.
A.  For purposes of determining whether a nonconformity

has been subject to repair the required number of times, an
"attempt" to repair, as used in Section 13-20-4 or 13-20-5,
means that the vehicle is or has been presented to the
manufacturer or its agent for the same non-conformity.

B.  "Collateral charges" as used in Section 13-20-4
includes, but is not limited to:

1.  Sales taxes
2.  Document preparation fees
3.  The cost of additional warranties or extended

warranties, if included in the purchase price
C.  "Comparable new motor vehicle" means:
1.  A motor vehicle that is determined by the division to be

identical to, or reasonably equivalent to, the nonconforming
vehicle had it conformed to all applicable express warranties.
A comparable new motor vehicle includes any service contracts,
contract options, and factory or dealer installed options that
were originally included in the sale of the nonconforming
vehicle; or

2.  A vehicle with an equivalent retail value including any
service contracts, and factory or dealer installed options that
were originally included with the nonconforming vehicle, if the
consumer consents to a different make or model.

D.  "New motor vehicle" means a motor vehicle which has
never been titled or registered and has been driven fewer than
7,500 miles.

E.  "Nonconforming vehicle" means a motor vehicle that
does not meet all express warranties provided in the sales
agreement or contract.

F.  "Purchase price" means the actual amount paid for the
vehicle.  "Purchase price" includes taxes, licensing fees, and
additional warranty fees, but does not include collateral charges.

G.  "Reasonable allowance" for mileage means the dollar
value based on the prescribed deduction per mile.  The cap on
a reasonable allowance shall be calculated as the purchase price
divided by 100,000, but shall not in any case be less than ten
(10) cents per mile nor more than twenty-one (21) cents per
mile.  The consumer shall not be liable for mileage on the
vehicle at the time of delivery, nor for mileage during the time
the vehicle was being repaired.

R152-20-3.  Replacement or Refund of Nonconforming
Motor Vehicles.

A.  When the manufacturer is repurchasing a
nonconforming motor vehicle that has been leased to a
consumer, the following provisions also apply:

1.  The manufacturer shall refund to the lessor all payments
made under the lease.

2.  The refund or repurchase price shall include trade-in
value, inception payment, and security deposit.

3.  The manufacturer shall make all payments on behalf of
the lessee, to the lessor and/or lienholder of record as necessary
to obtain clear title to the motor vehicle.  The excess from said
payments shall be paid to lessee.  Upon the lessor’s and/or
lienholder’s receipt of the payment, the consumer shall be
relieved of any future obligation to the lessor and/or lienholder.

B.  If a manufacturer is unable to provide a comparable
new motor vehicle, it may provide, upon the consent of the
consumer, a replacement vehicle of comparable quality.  The
customer shall not incur additional expense with respect to the
replacement vehicle, except as a reasonable allowance for use of
the buy-back vehicle.

KEY:  automobiles, automobile repair, consumer protection,
motor vehicles
1991 63-46a-3
Notice of Continuation June 3, 2002 13-2-5

13-20-1
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R152.  Commerce, Consumer Protection.
R152-26.  Telephone Fraud Prevention Act.
R152-26-1.  Authority.

These rules are promulgated pursuant to Section 13-2-5(2)
to administer the Utah Telephone Fraud Prevention Act.

R152-26-2.  Scope and Applicability.
These rules shall have the same scope and applicability as

Title 13, Chapter 26.

R152-26-3.  Definitions.
The following terms, in addition to the definitions

appearing in Section 13-26-2, shall be used in construing this
rule.

(1)  "Director" means the director of the Utah Department
of Commerce, Division of Consumer Protection.

(2)  "Division" means the Utah Department of Commerce,
Division of Consumer Protection.

(3)  "Registrant" means any person who has submitted an
application for registration to the division pursuant to Section
13-26-3.

R152-26-4.  Denial, Revocation, or Suspension of
Registration.

(1)  The director may deny an application for registration
for the following reasons:

(a)  the registrant has committed any of the violations of
law set forth in Section 13-26-11; or

(b)  the registrant has failed to comply with all of the
requirements of Section 13-26-3 and these rules;

(2)  The director may suspend or revoke a registration for
any violation of Title 13, Chapter 26 by the registrant.

R152-26-5.  Registration.
(1)  A registrant shall submit an application for registration

only on the form authorized by the division.  An application
may be summarily denied if:

(a)  it is submitted on a form not authorized by the division;
(b)  it is submitted on the authorized form but it is not

legible; or
(c)  it is submitted on the authorized form but it is

incomplete in some material respect.
(2)  The application shall include the following:
(a)  the registrant’s name, address, telephone number and

facsimile number, if any;
(b)  the names, addresses, birth dates and places, and social

security numbers of all registrant’s officers, directors, members,
principals and/or key employees;

(c)  the registrant’s previous business addresses during the
previous ten years;

(d)  other names, if any, that the registrant does business
under;

(e)  identification of all licenses or permits currently held
by the registrant and any that have been revoked or suspended;

(f)  disclosure of any judgment, injunctive order or
conviction of any of registrant’s officers, directors, members,
principals, or key-employees of racketeering or any offense
involving fraud, thef, embezzlement, fraudulent conversion of
property, misappropriation of property or other similar crimes;

(g)  the name and address of the registrant’s registered
agent;

(h)  the location where telephone numbers are to be dialed;
and

(i)  a description of the goods or services that are to be the
subject of the telephone solicitation.

(3)  Each registrant shall submit copies of the following
documents with their application:

(a)  All scripts to be used in the telephone solicitation;
(b)  Articles of incorporation or other organizational

documentation showing registrant’s current legal status.
(4)  At the option of the director, the processing of an

application by the division’s staff may be delayed to give the
registrant an opportunity to cure technical defects in his
application.

R152-26-6.  Doing Business in the State.
For purpose of interpreting Section 13-26-3(1), "doing or

continuing to do business in this state" means engaging in any
conduct regulated by Title 13, Chapter 26.

R152-26-7.  Bonds, Irrevocable Letters of Credit and
Certificates of Deposit.

(1)  At the option of the registrant, a bond, irrevocable
letter of credit or certificate of deposit may be tendered to the
division to fulfill the requirements of Section 13-26-3(3)(a).

(2)  Whichever type of instrument is tendered by a
registrant, payment is immediately due and owing to the
division when:

(a)  the director delivers a signed writing to the registrant’s
surety or issuing financial institution demanding payment of a
specified sum of money; and

(b)  the registrant’s liability in the amount specified is
demonstrated by a certified copy of the division’s final order or
the civil judgment of any Utah or federal court, which copy
shall be attached to the director’s demand for payment.

(3)  The division may make a demand on a bond,
irrevocable letter of credit or certificate of deposit either in its
own right or as the representative of consumers who have been
injured by the registrant’s violation of Title 13, Chapter 26.

(4)  Instruments tendered to the division under Section 13-
26-3(3)(a) may be executed in any form that the director deems
commercially and legally reasonable and consistent with this
rule.  The division’s acceptance of a non-conforming instrument
does not result in a waiver of the requirements of this rule.

R152-26-8.  Isolated Transaction Exemption.
For purposes of Section 13-26-4(2)(h)(i), an "isolated

transaction" means no more than two occurrences in any twelve
month period.

R152-26-9.  Right of Rescission.
(1)  For purposes of Section 13-26-5(2), a written

notification of cancellation is effective the earlier of:
(a)  when the notice is actually received by the seller; or
(b)  when the notice is placed in the custody of the U.S.

Postal Service, provided the postage is prepaid and the letter is
properly addressed to the seller.

(2)  A rescission letter is in the custody of the U.S. Postal
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Service when the letter is actually placed in the possession of a
U.S. Postal Service employee or in a receptacle for letters
authorized by the U.S. Postal Service.

KEY:  telephone, fraud, consumer
July 30, 2001 13-2-5
Notice of Continuation June 3, 2002
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R156.  Commerce, Occupational and Professional Licensing.
R156-56.  Utah Uniform Building Standard Act Rules.
R156-56-101.  Title.

These rules are known as the "Utah Uniform Building
Standard Act Rules".

R156-56-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1, 55 and

56, as used in Title 58, Chapter 56 or these rules:
(1) "Building permit" means, for the purpose of

determining the building permit surcharge under Subsection 58-
56-9(4), a warrant, license or authorization to build or construct
a building or structure or any part thereof.

(2)  "Building permit fee" means, for the purpose of
determining the building permit surcharge under Subsection 58-
56-9(4), fees assessed by an agency of the state or political
subdivision of the state for the issuance of permits for
construction, alteration, remodeling, and repair and installation
including building, electrical, mechanical and plumbing
components.

(3) "Employed by a local regulator, state regulator or
compliance agency" means, with respect to Subsection 58-56-
9(1), the hiring of services of a qualified inspector whether by
an employer/employee relationship, an independent contractor
relationship, a fee-for-service relationship or any other lawful
arrangement under which the regulating agency purchases the
services of a qualified inspector.

(4)  "Inspector" means a person employed by a local
regulator, state regulator or compliance agency for the purpose
of inspecting building, electrical, plumbing or mechanical
construction, alteration, remodeling, repair or installation in
accordance with the codes adopted under these rules and taking
appropriate action based upon the findings made during
inspection.

(5)  "Permanently affixed to real property" means a
manufactured home or mobile home which has complied with
all of the provisions of Section 59-2-602 at the date possession
of the manufactured home or mobile home is changed from the
dealer to the purchaser.

(6)  "Refuses to establish a method of appeal" means with
respect to Subsection 58-56-8(3), that a compliance agency does
not in fact adopt a formal written method of appealing uniform
building standard matters in accordance with generally
recognized standards of due process; or, that the compliance
agency does not convene an appeals board and render a decision
in the matter within ninety days from the date on which the
appeal is properly filed with the compliance agency.

(7)  "Uniform Building Standards" means the codes
identified in Section R156-56-701 and as amended under these
rules.

(8)  "Unprofessional conduct" as defined in Title 58,
Chapter 1 is further defined, in accordance with Subsection 58-
1-203(5), in Section R156-56-502.

R156-56-103.  Authority.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 56.

R156-56-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-56-105.  Board of Appeals.
If the commission is required to act as an appeals board in

accordance with the provisions of Subsection 58-56-8(3), the
following shall regulate the convening and conduct of the
special appeals board:

(1)  If a compliance agency refuses to establish a method
of appeal regarding a uniform building standard issue, the
appealing party may petition the commission to act as the board
of appeals.

(2)  The person making the appeal shall file the request to
convene the commission as an appeals board in accordance with
the requirements for a request for agency action, as set forth in
Subsection 63-46b-3(3)(a) and Section R151-46b-7.  A request
by other means shall not be considered.  Any request received
by the commission or division by any other means shall be
returned to the appellant with appropriate instructions.

(3)  A copy of the final written decision of the compliance
agency interpreting or applying a code which is the subject of
the dispute shall be submitted as an attachment to the request.
If the person making the appeal requests, but does not timely
receive a final written decision, the person shall submit an
affidavit to this effect in lieu of the final written decision.

(4)  The request shall be filed with the division no later
than 30 days following the issuance of the disputed written
decision by the compliance agency.

(5)  The compliance agency shall file a written response to
the request not later than 20 days after the filing of the request.
The request and response shall be provided to the commission
in advance of any hearing in order to properly frame the
disputed issues.

(6)  Except with regard to the time period specified in
Subsection (7), the time periods specified in this section may,
upon a showing of good cause, be modified by the presiding
officer conducting the proceeding.

(7)  The commission shall convene as an appeals board
within 45 days after a request is properly filed.

(8)  Upon the convening of the commission as an appeals
board, the board members shall review the issue to be
considered to determine if a member of the board has a conflict
of interest which would preclude the member from fairly
hearing and deciding the issue.  If it is determined that a conflict
does exist, the member shall be excused from participating in
the proceedings.

(9)  The hearing shall be a formal hearing held in
accordance with the Utah Administrative Procedures Act, Title
63, Chapter 46b.

(10)  Decisions relating to the application and
interpretation of the code made by a compliance agency board
of appeals shall be binding for the specific individual case and
shall not require commission approval.

R156-56-106.  Fees.
In accordance with Subsection 58-56-9(4), on April 30,

July 31, October 31 and January 31 of each year, each agency
of the state and each political subdivision of the state which
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assesses a building permit fee shall file with the division a report
of building fees and surcharge for the immediately preceding
calendar quarter; and, shall remit 80% of the amount of the
surcharge to have been assessed to the division.

R156-56-201.  Building Inspector Licensing Board.
In accordance with Section 58-56-8.5, the board shall be as

follows:
(1)  one member licensed as a Combination Inspector;
(2)  one member licensed as an Inspector who is qualified

in the electrical code;
(3)  one member licensed as an Inspector who is qualified

in the plumbing code;
(4)  one member licensed as an Inspector who is qualified

in the mechanical code; and
(5)  one member shall be from the general public.

R156-56-202.  Advisory Peer Committees Created -
Membership - Duties.

(1)  There is created in accordance with Subsection 58-1-
203(6) and 58-56-5(10)(e), the following committees as
advisory peer committees to the Uniform Building Codes
Commission:

(a)  the Education Advisory Committee consisting of seven
members;

(b)  the Plumbing and Health Advisory Committee
consisting of nine members;

(c)  the Structural Advisory Committee consisting of seven
members;

(d)  the Architectural Advisory Committee consisting of
seven members;

(e)  the Fire Protection Advisory Committee consisting of
five members;

(i)  This committee shall join together with the Fire
Advisory and Code Analysis Committee of the Utah Fire
Prevention Board to form the Unified Code Analysis Council.

(ii)  The Unified Code Analysis Council shall meet as
directed by the Utah Fire Prevention Board or as directed by the
Uniform Building Code Commission or as needed to review fire
prevention and building code issues that require definitive and
specific analysis.

(iii)  The Unified Code Analysis Council shall select one of
its members to act in the position of chair and another to act as
vice chair.  The chair and vice chair shall serve for one year
terms on a calendar year basis.  Elections for chair and vice
chair shall occur at the meeting conducted in the last quarter of
the calendar year.

(iv)  The chair or vice chair shall report to the Utah Fire
Prevention Board or Uniform Building Code Commission
recommendations of the council with regard to the review of fire
and building codes.

(f)  the Mechanical Advisory Committee consisting of
seven members; and

(g)  the Electrical Advisory Committee consisting of seven
members.

(2)  The committees shall be appointed and serve in
accordance with Section R156-1-205.  The membership of each
committee shall be made up of individuals who have direct
knowledge or involvement in the area of code involved in the

title of that committee.
(3)  The duties and responsibilities of the committees shall

include:
(a)  review of requests for amendments to the adopted

codes as assigned to each committee by the division with the
collaboration of the commission; and

(b)  submission of recommendations concerning the
requests for amendment.

R156-56-301.  Reserved.
Reserved.

R156-56-302.  Licensure of Inspectors.
In accordance with Subsection 58-56-9(1), the licensee

classifications, scope of work, qualifications for licensure, and
application for license are established as follows:

(1)  License Classifications.  Each inspector employed by
a local regulator, state regulator, compliance agency, or private
agency providing inspection services to a regulator or
compliance agency, shall qualify for licensure and be licensed
by the division in one of the following classifications:

(a)  Combination Inspector; or
(b)  Limited Inspector.
(2)  Scope of Work.  The scope of work permitted under

each inspector classification is as follows:
(a)  Combination Inspector.
(i)  Inspect the components of any building, structure or

work for which a standard is provided in the specific edition of
the codes adopted under these rules or amendments to these
codes as included in these rules.

(ii)  Determine whether the construction, alteration,
remodeling, repair or installation of all components of any
building, structure or work is in compliance with the adopted
codes.

(iii)  After determination of compliance or noncompliance
with the adopted codes take appropriate action as is provided in
the aforesaid codes.

(b)  Limited Inspector.
(i)  A Limited Inspector may only conduct activities under

Subsections (ii), (iii) or (iv) for which the Limited Inspector has
maintained current certificates under the adopted codes as
provided under Subsections R156-56-302(3)(b) and R156-56-
302(2)(c)(ii).

(ii)  Subject to the limitations of Subsection (i), inspect the
components of any building, structure or work for which a
standard is provided in the specific edition of the codes adopted
under these rules or amendments to these codes as included in
these rules.

(iii)  Subject to the limitations under Subsection (i),
determine whether the construction, alteration, remodeling,
repair or installation of components of any building, structure or
work is in compliance with the adopted codes.

(iv)  Subject to the limitations under Subsection (i), after
determination of compliance or noncompliance with the adopted
codes, take appropriate action as is provided in the adopted
codes.

(c)  Transitional Provisions.
(i)  A license issued to an inspector trainee which license

is active at the time of this rule change shall remain effective
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throughout the term of the original license and shall have
authority as specified under the prior rules in effect on July 1,
1999.  Thereafter, all persons must qualify for licensure under
these rules.

(ii)  An inspector granted a license as a Building Inspector
I, Electrical Inspector I, Plumbing Inspector I, Mechanical
Inspector I, Combination Inspector II - Limited Commercial
Combination, Combination Inspector III, Building Inspector III,
Electrical Inspector III, Plumbing Inspector III or Mechanical
Inspector III under the prior rules, which license is active at the
time of this rule change, shall be issued a replacement license as
a Limited Inspector.

(iii)  The state administered examinations upon which prior
licenses were granted or upon which new limited inspector
licenses may be granted shall be considered as current
certification until two years after a national organization offers
certification as a residential building inspector, residential
electrical inspector, residential plumbing inspector or residential
mechanical inspector for codes adopted under these rules.  After
the state administered examinations are no longer considered
current certification, licenses may not be granted or renewed
unless the person has obtained current certificates issued by a
national organization.

(3)  Qualifications for Licensure.  The qualifications for
licensure for each inspector classification are as follows:

(a)  Combination Inspector.
Has passed the examination for and maintained as current

the following national certifications for codes adopted under
these rules:

(i)  the "Building Inspector Certification" issued by the
International Conference of Building Officials;

(ii)  the "Electrical Inspector Certification" issued by the
International Conference of Building Officials or the "General
Electrical Certification" issued by the International Association
of Electrical Inspectors;

(iii)  the "Plumbing Inspector Certification" issued by the
International Conference of Building Officials, International
Code Council or the International Association of Plumbing and
Mechanical Officials or the "Commercial Plumbing Inspector
Certification" issued by the International Code Council or
International Association of Plumbing and Mechanical Officials;
and

(iv)  the "Mechanical Inspector Certification" issued by the
International Conference of Building Officials or the
"Commercial Mechanical Inspector Certification" issued by the
International Association of Plumbing and Mechanical Officials.

(b)  Limited Inspector.
Has passed the examination for and maintained as current

one or more of the following national certifications for codes
adopted under these rules:

(i)  the "Building Inspector Certification" issued by the
International Conference of Building Officials;

(ii)  the "Electrical Inspector Certification" issued by the
International Conference of Building Officials or the "General
Electrical Certification" issued by the International Association
of Electrical Inspectors;

(iii)  the "Plumbing Inspector Certification" issued by the
International Conference of Building Officials, International
Code Council or the International Association of Plumbing and

Mechanical Officials or the "Commercial Plumbing Inspector
Certification" issued by the International Code Council or
International Association of Plumbing and Mechanical
Officials;

(iv)  the "Mechanical Inspector Certification" issued by the
International Conference of Building Officials or the
"Commercial Mechanical Inspector Certification" issued by the
International Association of Plumbing and Mechanical
Officials;

(v) the "Combination Dwelling Inspector Certification"
issued by the International Conference of Building Officials;

(vi)  the "Limited Commercial Combination Certification"
issued by the International Conference of Building Officials;

(vii)  the "Residential Building Inspector Certification"
issued by the International Conference of Building Officials;

(viii)  the "Residential Electrical Inspector Certification"
issued by the International Conference of Building Officials;

(ix)  the "Residential Plumbing Inspector Certification"
issued by the International Conference of Building Officials; or

(x)  the "Residential Mechanical Inspector Certification"
issued by the International Conference of Building Officials.

(4)  Application for License.
(a)  An applicant for licensure shall:
(i)  submit an application in a form prescribed by the

division; and
(ii)  pay a fee determined by the department pursuant to

Section 63-38-3.2.

R156-56-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year cycle applicable to licenses under
Title 58, Chapter 56 is established by rule in Section R156-1-
308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-56-501.  Reserved.
Reserved.

R156-56-502.  Unprofessional Conduct - Building Inspectors.
"Unprofessional conduct" includes:
(1)  knowingly failing to inspect or issue correction notices

for code violations which when left uncorrected would
constitute a hazard to the public health and safety and
knowingly failing to require that correction notices are complied
with;

(2)  the use of alcohol or the illegal use of drugs while
performing duties as a building inspector or at any time to the
extent that the inspector is physically or mentally impaired and
unable to effectively perform the duties of an inspector;

(3)  gross negligence in the performance of official duties
as an inspector;

(4)  failure to supervise an inspector trainee for which an
inspector assumes responsibility in accordance with these rules
or in a manner to ensure the public health, safety and welfare;

(5)  the personal use of information or knowingly revealing
information to unauthorized persons when that information has
been obtained by the inspector as a result of their employment,
work, or position as an inspector;
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(6)  unlawful acts or acts which are clearly unethical under
generally recognized standards of conduct of an inspector;

(7)  engaging in fraud or knowingly misrepresenting a fact
relating to the performance of duties and responsibilities as an
inspector;

(8)  knowingly failing to require that all plans,
specifications, drawings, documents and reports be stamped by
architects, professional engineers or both as established by law;

(9)  knowingly failing to report to the Division any act or
omission of a licensee under Title 58, Chapter 55, which when
left uncorrected constitutes a hazard to the public health and
safety;

(10)  knowingly failing to report to the Division unlicensed
practice by persons performing services who are required by law
to be licensed under Title 58, Chapter 55;

(11)  approval of work which materially varies from
approved documents that have been stamped by an architect,
professional engineer or both unless authorized by the licensed
architect, professional engineer or both; and

(12)  failing to produce verification of current licensure and
current certifications for the codes adopted under these rules
upon the request of the Division, any compliance agency, or any
contractor or property owner whose work is being inspected.

R156-56-601.  Modular Unit Construction and Set-up.
Modular construction and set-up shall be as set forth in

accordance with the following:
(1)  Construction shall be in accordance with the building

standards accepted by the state pursuant to Section 58-56-4.
(2)  The inspection of the construction, modification of or

set-up of a modular unit shall be the responsibility of the local
regulator; however, nothing in these rules shall preclude the
local regulator from entering into an agreement with another
qualified person for the inspection of the unit(s) in the
manufacturing facility.

R156-56-602.  Factory Built Housing Dealer Bonds.
(1)  Pursuant to the provisions of Subsection 58-56-

16(2)(c), a factory built housing dealer shall provide a
registration bond issued by a surety acceptable to the Division
in the amount of $50,000.  An acceptable surety is one that is
listed in the Department of Treasury, Fiscal Service, Circular
570, current revision, entitled "Companies Holding Certificates
of Authority as Acceptable Sureties on Federal Bonds and as
Acceptable Reinsuring Companies".

(2)  The coverage of the registration bond shall include
losses which may occur as the result of the factory built housing
dealer’s violation of the unprofessional or unlawful provisions
contained in Title 58, Chapters 1 and 56.

R156-56-701.  Specific Editions of Uniform Building
Standards.

(1)  In accordance with Subsection 58-56-4(3), and subject
to the limitations contained in Subsection (5), (6), and (7), the
following codes are hereby incorporated by reference and
adopted as the construction standards to be applied to building
construction, alteration, remodeling and repair and in the
regulation of building construction, alteration, remodeling and
repair in the state:

(a)  the 2000 edition of the International Building Code
(IBC) as modified by Chapter 11 and Chapter 16 of the 2001
edition of the Supplement to the International Building Code,
promulgated by the International Code Council, and
amendments adopted under these rules together with standards
incorporated into the IBC by reference, including but not
limited to, the 2000 edition of the International Energy
Conservation Code (IECC) promulgated by the International
Code Council and the 2000 edition of the International
Residential Code (IRC) promulgated by the International Code
Council shall become effective on January 1, 2002;

(b)  the 1999 edition of the National Electrical Code (NEC)
promulgated by the National Fire Protection Association, to
become effective January 1, 2000;

(c)  the 2000 edition of the International Plumbing Code
(IPC) promulgated by the International Code Council and
amendments adopted under these rules in Section R156-56-707
shall become effective on January 1, 2001;

(d)  the 2000 edition of the International Mechanical Code
(IMC) together with all applicable standards set forth in the
2000 International Fuel Gas Code (IFGC) (formerly included as
part of the IMC) and amendments adopted under these rules in
Section R156-56-708 shall become effective on January 1,
2002;

(e)  subject to the provisions of Subsection (4), the Federal
Manufactured Housing Construction and Safety Standards Act
(HUD Code) as promulgated by the Department of Housing and
Urban Development and published in the Federal Register as set
forth in 24 CFR parts 3280 and 3282 as revised April 1, 1990;
and

(f)  subject to the provisions of Subsection (4), the 1994
edition of NCSBCS A225.1 Manufactured Home Installations
promulgated by the National Conference of States on Building
Codes and Standards (NCSBCS).

(2)  Amendments adopted by rule to prior editions of the
Uniform Building Standards shall remain in effect until
specifically amended or repealed.

(3)  The manufacturer, dealer or homeowner shall be
permitted to design for unusual installation of a manufactured
home not provided for in the manufacturer’s standard
installation instruction or NCSBCS/ANSI 225.1, Manufactured
Home Installations, provided the design is approved in writing
by a professional engineer or architect licensed in Utah.
Guidelines for Manufactured Housing Installation as
promulgated by the International Conference of Building
Officials may be used as a reference guide.

(4)  Pursuant to the Federal Manufactured Home
Construction and Safety Standards Section 604(d), a
manufactured home may be installed in the state of Utah which
does not meet the local snow load requirements as specified in
Subsection R156-56-704; however all such homes which fail to
meet the standards of Subsection R156-56-704 shall have a
protective structure built over the home which meets the
International Building Code and the snow load requirements
under Subsection R156-56-704.

(5)  To the extent that the building codes adopted under
Subsection (1) establish local administrative functions or
establish a method of appeal which pursuant to Section 58-56-8
are designated to be established by the compliance agency, such
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provisions are not included in the codes adopted hereunder but
authority over such provisions are reserved to the compliance
agency to establish such provisions.

(6)  To the extent that the building codes adopted under
Subsection (1) establish provisions, standards or references to
other codes which by state statutes are designated to be
established or administered by other state agencies or local city,
town or county jurisdictions, such provisions are not included
in the codes adopted herein but authority over such provisions
are reserved to the agency or local government having authority
over such provisions.  Provisions excluded under this
Subsection include but are not limited to:

(a)  the International Property Maintenance Code;
(b)  the International Private Sewage Disposal Code,

authority over which would be reserved to the Department of
Health and the Department of Environmental Quality;

(c)  the International Fire Code which pursuant to Section
58-3-7 authority is reserved to the Utah Fire Prevention Board;
and

(d)  day care provisions which are in conflict with the Child
Care Licensing Act, authority over which is designated to the
Utah Department of Health.

(7)  To the extent that the codes adopted under Subsection
(1) establish provisions that exceed the authority granted to the
Division, under the Utah Uniform Building Standards Act, to
adopt codes or amendments to such codes by rulemaking
procedures, such provisions, to the extent such authority is
exceeded, are not included in the codes adopted.

R156-56-702.  Commission Override of the Division.
(1)  In the event that the director of the division rules

contrary to the recommendation of the commission with respect
to the provisions of Subsection 58-56-7(8), the director shall
present his action and the basis for that action at the
commission’s next meeting or at a special meeting called by
either the division or the commission.

(2)  The commission may override the division’s action by
a two-thirds vote which equals eight votes.

(3)  In the event of a vacancy on the commission, a vote of
a minimum of two-thirds of the existing commissioners must be
obtained to override the division.

R156-56-703.  Code Amendments.
In accordance with Subsection 58-56-7(1), the procedure

and manner under which requests for amendments to codes shall
be filed with the division and recommended or declined for
adoption are as follows:

(1)  All requests for amendments to any of the uniform
building standards shall be submitted to the division on forms
specifically prepared by the division for that purpose.

(2)  The processing of requests for code amendments shall
be in accordance with division policies and procedures.

R156-56-704.  Statewide Amendments to the IBC.
The following are adopted as amendments to the IBC to be

applicable statewide:
(1)  All references to the International Electrical Code are

deleted and replaced with the National Electrical Code adopted
under Subsection R156-56-701(1)(b).

(2)  Section 101.4.1 is deleted and replaced with the
following:

101.4.1 Electrical.  The provisions of the National
Electrical Code (NEC) shall apply to the installation of
electrical systems, including alterations, repairs, replacement,
equipment, appliances, fixtures, fittings and appurtenances
thereto.

(3)  In Section 202, the following definition is added:
ASSISTED LIVING FACILITY.  See Section 308.1.1.
(4)  Section 302.3.3 is deleted and replaced with the

following:
302.3.3 Separated uses.  Each portion of the building shall

be individually classified as to use and shall be considered
separated from other occupancies when completely separated
from adjacent areas by fire barrier walls or horizontal assemblies
or both having a fire-resistance rating determined in accordance
with this sections.

302.3.3.1 All occupancies. Each fire area shall be separated
from other occupancies in other fire areas in accordance with
Table 302.3.3 based on the occupancy in the fire areas, and shall
comply with the height limitations based on the use of that
space and the type of construction classification.  In each story
the building area shall be such that the sum or the ratios of the
floor area of each use divided by the allowable area for each use
shall not exceed 1.

Exceptions for R-3 and U Groups:
1.  The private garage shall be separated from the residence

and its attic area by means of materials approved for one-hour
fire resistive construction applied to the garage side.  Door
openings between the garage and the residence shall be
equipped with either solid wood doors not less than 1 3/8 inches
(35 mm) thick or doors in compliance with Section 714.2.3.
Openings from a private garage directly into a room used for
sleeping purposes shall not be permitted.

2.  Ducts in the private garage and ducts penetrating the
walls or ceilings separating the dwelling from the garage shall
be constructed of a minimum No. 26 gage (.48 mm) sheet steel
and shall have no openings into the garage.

3.  A separation is not required between a Group R-3 and
Group U carport provided the carport is entirely open on two or
more sides and there are not enclosed spaces above.

Where the building is equipped throughout with an
automatic sprinkler system, the fire resistance ratings in Table
302.3.3 shall be reduced by one hour but not to less than one
hour and to not less than that required for floor construction
according to the type of construction.  The one hour reduction
shall not apply to fire area separations when H-1, H-2, H-3, or
I-2 occupancies are included in the areas being separated.

Table 302.3.3 is deleted and replaced with:
Table 302.3.3, entitled "Required Separation of

Occupancies", dated January 1, 2002, published by the
Department of Commerce, Division of Occupational and
Professional Licensing is hereby adopted and incorporated by
reference.  Table 302.3.3 identifies what type of separation of
occupancies requirements are mandated in various types of
property use classifications.

(5) Section 305.2 is deleted and replaced with the
following:

305.2 Day care.  The building or structure, or portion
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thereof, for educational, supervision, child day care centers, or
personal care services of more than four children shall be
classified as a Group E occupancy.  See Section 419 for special
requirements for Group E child day care centers.

Exception: Areas used for child day care purposes with a
Residential Certificate, Family License or Family Group License
may be located in a Group R-2 or R-3 occupancy as provided in
Section 310.1 and as applicable in Section 101.2.

Child day care centers providing care for more than 100
children 2 1/2 years or less of age shall be classified as Group I-
4.

(6)  In Section 308 the following definitions are added:
308.1.1 Definitions.  The following words and terms shall,

for the purposes of this section and as used elsewhere in this
code, have the meanings shown herein.

TYPE 1 ASSISTED LIVING FACILITY.  A residential
facility that provides a protected living arrangement for
ambulatory, non-restrained persons who are capable of
achieving mobility sufficient to exit the facility without the
assistance of another person.

TYPE 2 ASSISTED LIVING FACILITY.  A residential
facility that provides an array of coordinated supportive personal
and health care services to residents who meet the definition of
semi-independent.

SEMI-INDEPENDENT.  A person who is:
A.  Physically disabled but able to direct his or her own

care; or
B.  Cognitively impaired or physically disabled but able to

evacuate from the facility with the physical assistance of one
person.

(7)  Section 308.2 is deleted and replaced with the
following:

308.2 Group I-1.  This occupancy shall include a building
or part thereof housing more than 16 persons, on a 24-hour
basis, who because of age, mental disability or other reasons,
live in a supervised residential environment that provides
personal care services.  The occupants are capable of responding
to an emergency situation without physical assistance from staff.
This group shall include, but not be limited to, the following:
residential board and care facilities, type 1 assisted living
facilities, half-way houses, group homes, congregate care
facilities, social rehabilitation facilities, alcohol and drug centers
and convalescent facilities.  A facility such as the above with
five or fewer persons shall be classified as a Group R-3.  A
facility such as above, housing at least six and not more than 16
persons, shall be classified as a Group R-4.

(8)  Section 308.3 is deleted and replaced with the
following:

308.3 Group I-2.  This occupancy shall include buildings
and structures used for medical, surgical, psychiatric, nursing or
custodial care on a 24-hour basis of more than three persons
who are not capable of self-preservation.  This group shall
include, but not be limited to the following: hospitals, nursing
homes (both intermediate care facilities and skilled nursing
facilities), mental hospitals, detoxification facilities, ambulatory
surgical centers with two or more operating rooms where care is
less than 24 hours and type 2 assisted living facilities.  Type 2
assisted living facilities with five or fewer persons shall be
classified as a Group R-4.  Type 2 assisted living facilities as

defined in 308.1.1 with at least six and not more than sixteen
residents shall be classified as a Group I-1 facility.

(9)  Section 308.3.1 is deleted and replaced with the
following:

308.3.1 Child care facility.  A child care facility that
provides care on a 24 hour basis to more than four children 2
1/2 years of age or less shall be classified as Group I-2.

(10)  Section 308.5 is deleted and replaced with the
following:

308.5  Group I-4, day care facilities.  This group shall
include buildings and structures occupied by persons of any age
who receive custodial care less than 24 hours by individuals
other than parents or guardians, relatives by blood, marriage, or
adoption, and in a place other than the home of the person cared
for.  A facility such as the above with four or fewer persons
shall be classified as an R-3.  Places of worship during religious
functions and Group E child day care centers are not included.

(11)  Section 308.5.2 is deleted and replaced with the
following:

308.5.2 Child care facility.  A facility that provides
supervision and personal care on less than a 24 hour basis for
more than 100 children 2 1/2 years of age or less shall be
classified as Group I-4.

(12)  In Section 310.1 the R-3 section is deleted and
replaced with the following:

R-3  Residential occupancies where the occupants are
primarily permanent in nature and not classified as R-1, R-2 or
I and where buildings do not contain more than two dwelling
units, or adult and child care facilities that provide
accommodations for four or fewer persons of any age for less
than 24 hours. Areas used for day care purposes may be located
in a Residential Group, R-3 occupancy provided the building
substantially complies with the requirements for a dwelling unit
and under all of the following conditions:

1. Compliance with the Utah Administrative Code, R710-8,
Day Care Rules, as enacted under the authority of the Utah Fire
Prevention Board.

2. Use is approved by the State Department of Health, as
enacted under the authority of the Utah Child Care Licensing
Act, UCA, Sections 26-39-101 through 26-39-110, and in any
of the following categories:

a. Utah Administrative Code, R430-50, Residential
Certificate Child Care Standards.

b. Utah Administrative Code, R430-90, Licensed Family
Child Care.

3. Compliance with all zoning regulations of the local
regulator.

(13)  A new section 310.4 is added as follows:
310.4  Floor-level exit signs.  Where exit signs are required

by section 1003.2.10.1, additional approved exit signs that are
internally or externally illuminated, photoluminescent or self-
luminous, shall be provided in all corridors serving guest rooms
of R-1 occupancies.  The bottom of such signs shall not be less
than 6 inches (152 mm) nor more than 8 inches (203 mm) above
the floor level and shall indicate the path of exit travel.  For exit
and exit access doors, the sign shall be on the door or adjacent
to the door with the closest edge of the sign with 8 inches (203
mm) of the door frame.

(14)  In section 403.10.1.1 the exception is deleted.
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(15)  A new section 419 is added as follows:
Section 419 Group E Child Day Care Centers. Group E

child day care centers shall comply with Section 419.
419.1 Location at grade. Group E child day care centers

shall be located at the level of exit discharge.
Exception: Child day care spaces for children over the age

of 24 months may be located on the second floor of buildings
equipped with automatic fire protection throughout and an
automatic fire alarm system.

419.2 Egress. All Group E child day care spaces with an
occupant load of 10 or more shall have a second means of
egress.  If the second means of egress is not an exit door leading
directly to the exterior, the room shall have an emergency escape
and rescue window complying with Section 1009.

(16)  Section 706.3.5 is deleted and replaced with the
following:

706.3.5 Separation of mixed occupancies. Where the
provisions of Section 302.3.3 are applicable, the fire barrier
separating mixed occupancies shall have a fire-resistance rating
of not less than that indicated in Section 302.3.3 based on the
occupancies being separated.

(17)  A new Section 706.3.6 is added as follows:
706.3.6. Single occupancy fire areas. The fire barrier

separating a single occupancy into different fire areas shall have
a fire resistance rating of not less than that indicated in Table
706.3.6.
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(18)  Section 710.3 is deleted and replaced with the
following:

710.3 Fire-resistance rating.  The fire-resistance rating of
floor and roof assemblies shall not be less than that required by
the building type of construction. Where the floor assembly
separates mixed occupancies, the assembly shall have a fire-
resistance rating of not less than that required in Section 302.3.3
based on the occupancies being separated. Where the floor
assembly separates a single occupancy into different fire areas,
the assembly shall have a fire-resistance rating of not less than
that required by Section 706.3.6.  Floor assemblies separating
dwelling units or guestrooms shall be a minimum of 1-hour fire-
resistance-rated construction.

Exception: Dwelling unit and guestroom separations in
buildings of Type IIB, IIIB and VB construction shall have fire-
resistance ratings of not less than 1/2 hour in buildings equipped
throughout with an automatic sprinkler system in accordance
with Section 903.3.1.1.

(19)  In Section 902, the definition for record drawings is
deleted and replaced with the following:

RECORD DRAWINGS.  Drawings ("as builts") that
document all aspects of a fire protection system as installed.

(20)  Section 903.2.5 is deleted and replaced with the
following:

903.2.5 Group I. An automatic sprinkler system shall be
provided throughout buildings with Group I fire areas.  Listed
quick response or residential sprinkler heads shall be installed
in patient or resident sleeping areas.

(21)  Section 903.2.9 Group R-4 is deleted and replaced
with the following:

An automatic sprinkler system shall be provided
throughout buildings with Group R-4 fire areas that contain
more than eight occupants.  Listed quick response or residential
sprinkler heads shall be installed in patient or resident sleeping
areas.

Exception: Buildings not more than 4,500 gross square feet
and not containing more than 16 residents, provided that
building is equipped throughout with a fire alarm system that is
interconnected and receives its primary power from the building
wiring and a commercial power system.

(22)  Section 905.5.3 is deleted and replaced with the
following:

905.5.3 Class II system 1-inch hose. A minimum 1-inch
(25.4 mm) hose shall be permitted to be used for hose stations
in light-hazard occupancies where investigated and listed for
this service and where approved by the code official.

(23)  In section 1002, the definition for exit discharge is
deleted and replaced with the following:

EXIT DISCHARGE.  That portion of a means of egress
system between the termination of an exit and a public way or
safe dispersal area.

(24)  In section 1003.2.12.1 the exception is deleted and
replaced with the following:

Exceptions:
1. For occupancies in Group R-3 and within individual

dwelling units in occupancies in Group R-2, as applicable in
Section 101.2, guards whose top rail serves as a handrail shall
have a height not less than 34 inches (864 mm)and not more
than 38 inches (965 mm) measured vertically from the leading
edge of the stair tread nosing.

2. For occupancies in Group R-3 and within individual
dwelling units in occupancies in Group R-2, as applicable in
section 101.2, guards shall form a protective barrier not less
than 36 inches (914 mm).

(25)  Section 1003.2.12.2 is deleted and replaced with the
following:

1003.2.12.2 Opening limitations.  Open guards shall have
balusters or ornamental patterns such that a 4-inch-diameter
(102 mm) sphere cannot pass through any opening up to a
height of 34 inches (864 mm).  From a height of 34 inches (864
mm) to 42 inches (1067 mm) above the adjacent walking
surface, a sphere 8 inches (203 mm) in diameter shall not pass.
For occupancies in Group R-3 and within individual dwelling
units in occupancies in Group R-2, as applicable in Section
101.2, required guards shall not be constructed with horizontal
rails or other ornamental pattern that results in a ladder effect.

Exceptions:
1.  The triangular openings formed by the riser, tread and

bottom rail at the open side of a stairway shall be of a maximum
size such that a sphere of 6 inches (152 mm) in diameter cannot
pass through the opening.

2.  At elevated walking surfaces for access to and use of
electrical, mechanical, or plumbing systems or equipment,
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guards shall have balusters or be of solid materials such that a
sphere with a diameter of 21 inches (533 mm) cannot pass
through any opening.

3.  In occupancies in Group I-3, F, H or S, balusters,
horizontal intermediate rails or other construction shall not
permit a sphere with a diameter of 21 inches (533 mm) to pass
through any opening.

4.  In assembly seating areas, guards at the end of aisles
where they terminate at a fascia of boxes, balconies, and
galleries shall have balusters or ornamental patterns such that a
4-inch-diameter (102 mm) sphere cannot pass through any
opening up to a height of 26 inches (660 mm).  From a height of
26 inches (660 mm) to 42 inches (1067 mm) above the adjacent
walking surfaces, a sphere 8 inches (203 mm) in diameter shall
not pass.

(26)  Section 1003.3.3.11 Exemption #4 is deleted and
replaced with the following:

4. R315.1 Handrails. Handrails shall be provided on at least
one side of stairways consisting of four or more risers. Handrails
shall have a minimum height of 34 inches (864 mm) and a
maximum height of 38 inches (965 mm) measured vertically
from the nosing of the treads. All required handrails shall be
continuous the full length of the stairs from a point directly
above the top riser to a point directly above the lowest riser of
the stairway. The ends of the handrail shall be returned into a
wall or shall terminate in newel post or safety terminals. A
minimum clear space of 1 1/2 inches (38 mm) shall be provided
between the wall and the handrail.

(26)  Section 1003.3.3.3, Exception #5 is deleted and
replaced with the following:

5.  In occupancies in Group R-3, as applicable in Section
101.2, within dwelling units in occupancies in Group R-2, as
applicable in Section 101.2, and in occupancies in Group U,
which are accessory to an occupancy in Group R-3, as
applicable in Section 101.2, the maximum riser height shall be
8 inches (203 mm) and the minimum tread depth shall be 9
inches (229 mm).  The riser height shall be measured vertically
between leading edges of the adjacent treads.  The tread depth
shall be measured horizontally between the vertical planes of the
foremost projection of the adjacent treads and at a right angle to
the tread’s leading edge.  The walking surface of the treads and
landings of a stairway shall be sloped no steeper than one unit
vertical in 48 units horizontal (2-percent slope).  The greatest
riser height within any flight of stairs shall not exceed the
smallest by more than 3/8 inch (9.5 mm).  The greatest tread
depth within any flight of stairs shall not exceed the smallest by
more than 3/8 inch (9.5 mm).

(27)  Section 1003.3.3.11.3 is amended to include the
following exception at the end of the section:

Exception.  Non-circular handrails serving an individual
unit in a Group R-1, Group R-2 or Group R-3 occupancy shall
be permitted to have a maximum cross sectional dimension of
3.25 inches (83 mm) measured 2 inches (51 mm) down from the
top of the crown.  Such handrail is required to have an indention
on both sides between 0.625 inch (16 mm) and 1.5 inches (38
mm) down from the top or crown of the cross section.  The
indentation shall be a minimum of 0.25 inch (6 mm) deep on
each side and shall be at least 0.5 (13 mm) high.  Edges within
the handgrip shall have a minimum radius of 0.0625 inch (2

mm).  The handrail surface shall be smooth with no cusps so as
to avoid catching clothing or skin.

(28)  In Section 1004.3.2.5 Exception 2 is deleted.
(29)  New sections 1006.2.3, 1006.2.3.1 and 1006.2.3.2 are

added as follows:
1006.2.3  Safe dispersal areas.  Where approved by the

code official, the exit discharge is permitted to lead to a safe
dispersal area on the same property as the structure being
discharged.  The proximity and size of such safe dispersal area
shall be based on such factors as the occupant load served, the
mobility of occupants, the type of construction of the building,
the fire protection systems installed in the building, the height
of the building and the degree of hazard of the occupancy.  In
any case, the entire safe dispersal area shall be located not less
than 50 feet (15 420 mm) from the structure served.

1006.2.3.1  School ground fences and gates.  School
grounds shall be permitted to be fenced and gates therein
equipped with locks, provided safe dispersal areas are located
between the school and fence with the entire dispersal area no
less than 50 feet (15 420mm) from school buildings. Safe
dispersal area capacity shall be determined by providing a
minimum of 3 square feet (0.28 m2) of net clear area per
occupant.

1006.2.3.2  Reviewing stands, grandstands and bleachers.
Safe dispersal areas serving reviewing stands, grandstands and
bleachers shall accommodate a number of persons equal to the
total capacity of the stand or building served.  Safe dispersal
area capacity shall be determined by providing a minimum of 3
square feet (0.28 m2) of net clear area per occupant.

(30)  Section 1207.2 is deleted and replaced with the
following:

1207.2 Minimum ceiling heights.  Occupiable spaces,
habitable spaces and corridors shall have a ceiling height of not
less than 7 feet 6 inches (2286 mm). Rooms in one- and two-
family dwellings, bathrooms, toilet rooms, kitchens, storage
rooms and laundry rooms shall be permitted to have a ceiling
height of not less than 7 feet (2134 mm).

Exceptions:
1.  In one- and two-family dwellings, beams or girders

spaced not more than 4 feet (1219 mm) on center or projecting
not more than 6 inches (152 mm) below the required ceiling
height.

2.  Basement rooms without habitable spaces in one- and
two-family dwellings having a ceiling height of not less than 6
feet 8 inches (2033mm) with not less than 6 feet 4 inches (1932
mm) of clear height under beams, girders, ducts and similar
obstructions.

3.  If any room in a building has a sloping ceiling, the
prescribed ceiling height for the room is required in one-half the
area thereof.  Any portion of the room measuring less than 5 feet
(1524 mm) from the finished floor to the finished ceiling shall
not be included in any computation of the minimum area
thereof.

4.  Mezzanines constructed in accordance with Section
505.1.

(31)  Section 1207.3 is deleted and replaced with the
following:

1207.3 Room area.  Every dwelling unit shall have at least
one room that shall have not less than 120 square feet (11.2 m2)
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of net floor area.  Other habitable rooms shall have a net floor
area of not less than 70 square feet (6.5 m2).

Exception:  Every kitchen in a one- and two-family
dwelling shall have not less than 50 square feet 4.64 m2) of
gross floor area.

(32)  Section 1207.4 subparagraph 1 is deleted and
replaced with the following:

1.  The unit shall have a living room of not less than 165
square feet (15.3 m) of floor area.  An additional 100 square feet
(9.3 m) of floor area shall be provided for each occupant of such
unit in excess of two.

(33) Section 1604.5, footnote "c" is added to Table 160.5
Classification of Buildings and Other Structures for Importance
Factors:

c. For determining "W" per sections 1616.4.1, 1617.4.1,
1617.5.1, or 1618.4, the Snow Factor I, may be taken as 1.0.

(34)  In Section 1605.2.1, the formula shown as "f2 = 0.2
for other roof configurations" is deleted and replaced with the
following:

f2 = 0.20 + .025(A-5) for other configurations where roof
snow load exceeds 30 psf

f2 = 0 for roof snow loads of 30 psf (1.44kN/m2) or less.
Where A = Elevation above sea level at the location of the

structure (ft/1000).
(35)  In Section 1605.3.1 and section 1605.3.2, Exception

number 2 in each section is deleted and replaced with the
following:

Flat roof snow loads of 30 pounds per square foot (1.44
kNm2) or less need not be combined with seismic loads.  Where
flat roofs exceed 30 pounds per square foot (1.44 kNm2), the
snow loads may be reduced in accordance with the following in
load combinations including both snow and seismic loads.

Ws = (0.20 + 0.025(A-5))Pf

Where
Ws = Weight of snow to be included, psf
A = Elevation above sea level at the location of the

structure (ft/1000)
Pf = Design roof snow load, psf
(36)  Section 1608.1 is deleted and replaced with the

following:
Except as modified in section 1608.1.1, design snow loads

shall be determined in accordance with Section 7 of ASCE 7,
but the design roof load shall not be less than that determined by
Section 1607.

(37)  Section 1608.1.1 is added as follows:
1608.1.1  Utah Snow Loads.  The ground snow load, Pg, to

be used in the determination of design snow loads for buildings
and other structures shall be determined by using the following
formula:  Pg = (Po

2 + S2(A-Ao)2)0.5 for A greater than Ao, and Pg

= Po for A less than or equal to Ao.
WHERE
Pg = Ground snow load at a given elevation (psf)
Po = Base ground snow load (psf) from Table No.

1608.1.1(a)
S = Change in ground snow load with elevation (psf/100

ft.) From Table No. 1608.1.1(a)
A = Elevation above sea level at the site (ft./1000)
Ao = Base ground snow elevation from Table 1608.1.1(a)

(ft./1000)

The building official may round the roof snow load to the
nearest 5 psf.  The ground snow load, Pg, may be adjusted by the
building official when a licensed engineer or architect submits
data substantiating the adjustments.  A record of such action
together with the substantiating data shall be provided to the
division for a permanent record.

The building official may also directly adopt roof snow
loads in accordance with Table 1608.1.1(b), provided the site is
no more than 100 ft. higher than the listed elevation.

Where the minimum roof live load in accordance with
section 1607.11 is greater than the design roof snow load, such
roof live load shall be used for design, however, it shall not be
reduced to a load lower than the design roof snow load.
Drifting need not be considered for roof snow loads less than 20
psf.

(38)  Table 1608.1.1(a) and Table 1608.1.1(b) are added as
follows:
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(39)  Section 1608.2 is deleted and replaced with the
following:

1608.2  Ground Snow Loads.  The ground snow loads to be
used in determining the design snow loads for roofs in states
other than Utah are given in Figure 1608.2 for the contiguous
United States and Table 1608.2 for Alaska.  Site-specific case
studies shall be made in areas designated CS in figure 1608.2.
Ground snow loads for sites at elevations above the limits

indicated in Figure 1608.2 and for all sites within the CS areas
shall be approved.  Ground snow load determination for such
sites shall be based on an extreme value statistical analysis of
data available in the vicinity of the site using a value with a 2-
percent annual probability of being exceeded (50-year mean
recurrence interval).  Snow loads are zero for Hawaii, except in
mountainous regions as approved by the building official.

(40)  Section 1614.2 is deleted and replaced with the
following:

1614.2  Change in Occupancy.  When a change of
occupancy results in a structure being reclassified to a higher
Seismic Use Group, or when such change of occupancy results
in a design occupant load increase of 100% or more, the
structure shall conform to the seismic requirements for a new
structure.

Exceptions:
1.  This is not required if the design occupant load increase

is less than 25 persons and the Seismic Use Group does not
change.

2.  Specific detailing provisions required for a new
structure are not required to be met where it can be shown an
equivalent level of performance and seismic safety contemplated
for a new structure is obtained.  Such analysis shall consider the
regularity, overstrength, redundancy and ductility of the
structure within the context of the specific detailing provided.
Alternatively, the building official may allow the structure to be
upgraded in accordance with the latest edition of the
"Guidelines for Seismic Rehabilitation of Existing Buildings"
or another nationally recognized standard for retrofit of existing
buildings.

(41)  In Section 1616.4.1, Definition of W, Item 4 is
deleted and replaced with the following:

4.  Roof snow loads of 30 psf or less need not be included.
Where the roof snow load exceeds 30 psf, the snow load shall
be included, but may be adjusted in accordance with the
following formula:  Ws = (0.20 + 0.025(A-5))Pf

WHERE:
Ws = Weight of snow to be included in seismic calculation;
A = Elevation above sea level at the location of the

structure (ft/1000)
Pf = Design roof snow load, psf
For the purposes of this section, snow load shall be

assumed uniform on the roof footprint without including the
effects of drift or sliding.

(42)  In Section 1617.2.2, the fourth definition of rmaxi is
deleted and replaced with the following:

=For shear walls, rmaxi shall be taken as the maximum value
of the product of the shear in the wall or wall pier and 10/1w

(3.3/1wfor SI), divided by the story shear, where lw is the length
of the wall or wall pier in feet (m).  The ratio 10/1w need not be
taken greater than 1.0 for buildings of light frame construction.

(43)  In Section 1617.4.1, Definition of W, Item 4 is
deleted and replaced with the following:

4.  Roof snow loads to be included shall be as outlined in
section 1616.4.1, Definition of W, Item 4, as amended.

(44)  In Section 1617.5.1, Definition of W, Item 4 is
deleted and replaced with the following:

4.  Roof snow loads to be included shall be as outlined in
section 1616.4.1, Definition of W, Item 4, as amended.
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(45)  In Section 1618.4, Definition of W, Item 4 is deleted
and replaced with the following:

4.  Roof snow loads to be included shall be as outlined in
section 1616.4.1, Definition of W, Item 4, as amended.

(46)  Section 1805.5 is deleted and replaced with the
following:

1805.5  Foundation walls.  Concrete and masonry
foundation walls shall be designed in accordance with Chapter
19 or 21.  Foundation walls that are laterally supported at the
top and bottom and within the parameters of Tables 1805.5(1)
through 1805.5(4) are permitted to be designed and constructed
in accordance with Sections 1805.5.1 through 1805.5.4 and
1805.5.8 through 1805.5.8.2.  Concrete foundation walls may
also be constructed in accordance with Section 1805.5.9.

(47)  New sections 1805.5.8, 1805.5.8.1 1805.5.8.2 and
1805.5.9 are added as follows:

1805.5.8  Seismic requirements.  Tables 1805.5(1) through
1805.5(4) shall be subject to the following limitations based on
the seismic design category assigned to the structure as defined
in Section 1616.

1805.5.8.1  Seismic requirements for concrete foundation
walls.  Concrete foundation walls constructed using Tables
1805.5(1) through 1805.5(4) shall be subject to the following:

1.  Seismic Design Category A and B.  Provide two No. 5
bars around window and door openings.  Such bars shall extend
at least 24 inches (610 mm) beyond the corners of the openings.

2.  Seismic Design Category C.  Tables shall not be used
except as permitted for plain concrete members in Section
1910.4.

3.  Seismic Design Categories D, E and F.  Tables shall not
be used except as allowed for plain concrete members in ACI
318, Section 22.10.

1805.5.8.2.  Seismic requirements for masonry foundation
walls.  Masonry foundation walls constructed using Tables
1805.5(1) through 1805.5(4) shall be subject to the following:

1.  Seismic Design Category A and B.  No additional
seismic requirements.

2.  Seismic Design Category C.  The requirements of
Section 2106.4 shall apply.

3.  Seismic Design Category D.  The requirements of
Section 2106.5 shall apply.

4.  Seismic Design Categories E and F.  The requirements
of Section 2106.6 shall apply.

1805.5.9  Empirical foundation design.  Group R, Division
3 Occupancies three stories or less in height, and Group U
Occupancies, which are constructed in accordance with Section
2308, or with other methods employing repetitive wood-frame
construction or repetitive cold-formed steel structural member
construction, shall be permitted to have concrete foundations
constructed in accordance with Table 1805.5.9.

(48)  Table 1805.5.9 is added as follows:

��������� 2 K 5 6+* 6+* >
� (���	���	 /����F��
�����!����	 
��'������� � \ 2 9 K�_

1���Ra* 4 P LHP ; P KOP >HP 8 �����'>HP
^���	 ��E� \ ;�2 5 (�(X_ \ 2 4�2 >S(�(X_ \ 2 K 4 >S(�(X_ \ 4 L 7 KF(�(X_ \ 4 W�L 7 (�(X_ \ 4 W�L 7 (�(X_

��
�� ��!�����)�
����")�
����"��� 
�
��l��� (��j��� (���������	�U
��������
��� 
�� ������� ��������	 ���

��
�
�- ; P ; P ����0���	�����!
!�	 ��U

��E������ ( \ ; _

1�	 ��	 (X� ( ; T ; T KXT KXT KXT ��� (�� ���
��E�	 /�� ������� ��#�
����

�������	 /����F)�
��� m�L'n"m�L'n"m�L'n"m�L'nd��� (�� ���
�������� \ 4 _ \ 6�_ 7�4 T 4 L�T 4 L�T 2 ; To��#�
����

^�
���	 p�
������� 4 U m�L"L�U m�L"6�U m�L ; U m�LqW�U m�Lr��� (�� ���
�������� \ 7 _&�������"�������"�������"�������"�������"��#�
����

��������F�� 4 U m�L 4 U m�L 4 U m�L 4 U m�L 4 U m�Lr��� (�� ���
8 ������	 ����� \ L�_s�������"�������"�������"�������"�������"��#�
����

��#�
����:tu��#�
����:tu��#�
����:tu��#�
����:tu��#�
����:t
2 U m�L 2 U m�L 2 U m�L 2 U m�L 2 U m�L
�����&�����&�����&�����&�����
����/�Ed����/�Ed����/�Ed����/�Ed����/�E
��	 !��"��	 !��"��	 !��"��	 !��"��	 !��
2 U m�L 2 U m�L 2 U m�L 2 U m�L 2 U m�L
�����&�����&�����&�����&�����
#���� 
 fv#���� 
 fv#���� 
 fv#���� 
 fv#���� 
 f

1���Ra*,��	 ������ 4 P 7 P ; P ; P ; P ��� (�� ���
���������E \ ;�2 5 (�(X_ \ > 2 L (�(X_ \ 2 K 4 > (�(X_ \ 2 K 4 > (�(X_ \ 2 K 4 > (�(X_s��#�
����

1�	 �+*,��	 ������ 4 TF-�
��w��� (��r��� (��r��� (��r��� (��r��� (�� ���
�������E ����/�Ed��� ��� ��� ��� ��#�
����

-�+*,
�- 4 P 4 P 4 P 4 P

�������	 ���
fX	 !��EXt
1�	 �+* ; T

)�
�����+N
\ 2 _@��������!D
�� 7 9 5�5�5 ����	 \ 4�5 * ; 1�����_M/�
���/�������Z����! ;�5 9 5�5�5 ����	 \ L 2 LM1�����_

����	 ��-�
���/�	 ��� ��������X*
\ 4 _x��
F#��F��� ��/���! 	 �F�E��F/���������y
�-y�E��Jf�������9z����!S��R������!F-���
 ( �E��F-�
�
��	 ���

�
FfX	 �E�	 � �E������Z	 ��/�E���� \ W ; (�(X_'
�-'�E��'�
��'
�-'�E��Ff�������tJ!�
 f���� � 
�-Fm�L #������ �

(����/�EM�������	 /���� �������� ��� ��/�� (X����Z��E������ #��Z����
���	 !���!D	 �Z�E��V-�
�
��	 ���:9S��R������!�	 ���
4 LZ	 ��/�E���� \ ;�2 5 (�(X_M	 ���
 �E��M-�
�����!����	 
��Ff������X*

\ 7 _ 8 ��� #����F��E������S#��Z� 
�/������!Z	 � �E�� �
��M-�
����M	 ��/�E���� \ 2 5�4 (�(X_X9J
���� #����
	 �y�E��y#�
���
 ( -�
����S	 ��/�E���� \ 2 5�4 (�(X_J����!y�E��y
��E����J#������y��0�������� .'������/���!y#��� f������+*
����/�E{#����{��� ��/�� (�����]�����	 ��-�	 ���]�E��|����0���	���� (�������]
�-D����/��	 
�� 2 K 5 6+* >+*}G�
��������
����	 ��-�
���/�	 ��� ��E������F#�� ����
���	 !���! ��
 ��� �
Z� ��� 4 LZ	 ��/�E���� \ ;�2 5 (�(X_:*

\ L�_u�������F��E������S#��'��� ��/���!SfX	 �E�	 �' f�
M	 ��/�E���� \ 6 2 (�(X_F
�-F�E��'
�������	 �����'����!
��R������! 4 LZ	 ��/�E���� \ ;�2 5 (�(X_'#�� .�
���!'�E��'��!���� 
�-'�E�� 
�������	 ���:tJ�������	 /����F#������S(�� .
���� (:	 ������ �E������Z	 ��/�E���� \ W ; (�(X_ -���
 (V�E�� �
�� 
�-'�E�� /�
���/�������+*

\ 6�_~��
 f���� �M
�-'m�LM#���� �� 7�4 	 ��/�E����Z
��Z/��������� ��E������'#��M����
���	 !���!V	 �M�E��
-�
�
��	 ���:9J��R������!�	 ��� 2 KV	 ��/�E���� \ L�6�Wy(�(X_M	 ���
 �E��M-�
�����!����	 
��Ff������X*

\ ; _s��	 ����E������ (V��E������F/�
���-�
�� (V�
 �E��M����0���	���� (������� 
�-S����/��	 
�� 4�7�5 Ka*
\ W�_w��
�
��	 ���'��E������S#��'�y(:	 ��	 (X� (Z
�-S��	 ��� 	 ��/�E����F�E�	 /��y# . 4�5 	 ��/�E����yfX	 !��+*
\ K�_���
�	��y#���/���-�	����y��E������J#��S��
�	��J/�� ������	�-�	 /����	 
��S .������ A �+9 A B:9����+9z
��yB �a9

�����F����#�� � 2 ;�2 5 * 2 *���
�	��F��E������F#�� ����# (���������! 
��'��������������!Z	 � ����
�����! f�������:*

(49)  A new section 2902.1.1 is added as follows:
2902.1.1  Unisex toilets and bath fixtures.  Fixtures located

within unisex toilet and bathing rooms complying with section
2902 are permitted to be included in determining the minimum
number of fixtures for assembly and mercantile occupancies.

(50)  A new section 2306.1.4 is added as follows:
2306.1.4  The allowable stress increase of 1.15 for snow

load, shown in Table 2.3.2, Load Duration Factors, Cd, of the
National Design Specifications, shall not be utilized at
elevations above 5,000 feet (1524 M).

(51)  Section 2308.6 is deleted and replaced with the
following:

2308.6 Foundation plates or sills. Foundations and footings
shall be as specified in Chapter 18. Foundation plates or sills
resting on concrete or masonry foundations shall comply with
Section 2304.3.1 and shall be bolted or anchored by one of the
following:

1.  Foundation plates or sill shall be bolted or anchored to
the foundation with not less than 1/2 inch (12.7 mm) diameter
steel bolts or approved anchors. Bolts shall be embedded at least
7 inches (178 mm) into concrete or masonry, and spaced not
more than 6 feet (1829 mm) apart.  There shall be a minimum
of two bolts or anchor straps per piece with one bolt or anchor
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strap located not more than 12 inches (305 mm) or less than 4
inches (102 mm) from each end of each piece.

2.  Foundation plates or sills shall be bolted or anchored to
the foundation with not less than 1/2 inch (12.7 mm) diameter
steel bolts or approved anchors.  Bolts shall be embedded at
least 7 inches (178 mm) into concrete or masonry, and spaced
not more than 32 inches (816 mm) apart.  There shall be a
minimum of two bolts or anchor straps per piece located not less
than 4 inches (102 mm) from each end of each piece.

A properly sized nut and washer shall be tightened on each
bolt to the plate.

(52) Section 3006.5 Shunt Trip, the following exception is
added:

Exception: Hydraulic elevators and roped hydraulic
elevators with a rise of 50 feet or less.

(53)  A new section 3402.5 is added as follows:
3402.5  Parapets and other appendages.  Building

constructed prior to 1975 with parapet walls, cornices, spires,
towers, tanks, signs, statuary and other appendages shall have
such appendages evaluated by a licensed engineer to determine
resistance to design loads specified in this code when said
building is undergoing reroofing, or alteration of or repair to
said feature.

EXCEPTION:  Group R-3 an U occupancies.
Original Plans and/or structural calculations may be

utilized to demonstrate that the parapet or appendages are
structurally adequate.  When found to be deficient because of
design or deteriorated condition, the engineer shall prepare
specific recommendations to anchor, brace, reinforce or remove
the deficient feature.

The maximum height of an unreinforced masonry parapet
above the level of the diaphragm tension anchors or above the
parapet braces shall not exceed one and one-half times the
thickness of the parapet wall.  The parapet height may be a
maximum of two and one-half times its thickness in other than
Seismic Design Categories D, E, or F.  If the required parapet
height exceeds this maximum height, a bracing system designed
using the coefficients specified in Table 1621.2 shall support the
top of the parapet.  When positive diaphragm connections are
absent, tension roof anchors shall be added.  Approved
alternative methods of equivalent strength will be considered
when accompanied by engineer sealed drawings, details and
calculations.

(54)  Section 3408.1 is deleted and replaced with the
following:

3408.1  Scope:  The provision of sections 3408.2 through
3408.5 apply to maintenance, change of occupancy, additions
and alterations to existing buildings, including those identified
as historic buildings.

Exceptions:
1.  When maintenance, additions or alteration occur, Type

B dwelling units required by section 1107.5.4 are not required
to be provided in existing buildings and facilities.

2.  When a change of occupancy in a building or portion of
a building results in multiple dwelling units as determined in
section 1107.5.4, not less than 20 percent of the dwelling units
shall be Type B dwelling units.  These dwelling units may be
located on any floor of the building provided with an accessible
route.  Two percent, but not less than one, of the dwelling units

shall be Type A dwelling units.
(55)  Referenced standards number 1557-91 under ASTM

in chapter 35 is deleted and replaced with the following:
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(56)  A new appendix K, Grading, is added as follows:
APPENDIX K - GRADING
K1.1  GENERAL
K1.1.1  Scope.  The provisions of this chapter apply to

grading, excavation and earthwork construction, including fills
and embankments.  Where conflicts occur between the technical
requirements of this chapter and the soils report, the soils report
shall govern.

K1.1.2  Standards.  The following standards of quality
shall apply:

1.  ASTM D1557-91 E01, Test Method for Laboratory
Compaction Characteristics of Soil Using Modified Effort
(56,000 ft-lb/ft).

K1.2  DEFINITIONS
K1.2.1  Definitions.  For the purposes of this appendix

chapter, the terms, phrases and words listed in this section and
their derivatives shall have the indicated meanings.

BENCH.  A relatively level step excavated into earth
material on which fill is to be placed.

COMPACTION.  The densification of a fill by mechanical
means.

CUT.  See Excavation.
DOWN DRAIN.  A device for collecting water from a

swale or ditch located on or above a slope, and safely delivering
it to an approved drainage facility.

EROSION.  The wearing away of the ground surface as a
result of the movement of wind, water or ice.

EXCAVATION.  The removal of earth material by
artificial means, also referred to as a cut.

FILL.  Deposition of earth materials by artificial means.
GRADE.  The vertical location of the ground surface.
GRADE, EXISTING.  The grade prior to grading.
GRADE, FINISHED.  The grade of the site at the

conclusion of all grading efforts.
GRADING.  An excavation or fill or combination thereof.
KEY.  A compacted fill placed in a trench excavated in

earth material beneath the toe of a slope.
SLOPE.  An inclined surface, the inclination of which is

expressed as a ratio of horizontal distance to vertical distance.
TERRACE.  A relatively level step constructed in the face

of a graded slope for drainage and maintenance purposes.
K1.3  PERMITS REQUIRED
K1.3.1  Permits required.  Except as exempted in Section

K1.3.2, no grading shall be performed without first having
obtained a permit therefor from the building official. A grading
permit does not include the construction of retaining walls or
other structures.

K1.3.2  Exemptions.  A grading permit shall not be
required for the following:

1.  Grading in an isolated, self-contained area, provided
there is no danger to the public, and that such grading will not



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 68

adversely affect adjoining properties.
2.  Excavation for construction of a structure permitted

under this code.
3.  Cemetery graves.
4.  Refuse disposal sites controlled by other regulations.
5.  Excavations for wells, or trenches for utilities.
6.  Mining, quarrying, excavating, processing or

stockpiling rock, sand, gravel, aggregate or clay controlled by
other regulations, provided such operations do not affect the
lateral support of, or significantly increase stresses in, soil on
adjoining properties.

7.  Exploratory excavations performed under the direction
of a registered design professional for the sole purpose of
preparing a soils report.

Exemption from the permit requirements of this appendix
shall not be deemed to grant authorization for any work to be
done in any manner in violation of the provisions of this code or
any other laws or ordinances of this jurisdiction.  The listed
exemptions shall not apply to areas located in a floodway or
floodplain regulated under Appendix G.

K1.4  PERMIT APPLICATION AND SUBMITTALS
K1.4.1  Submittal requirements.  In addition to the

provisions of Section 105.3, the applicant shall state the
estimated quantities of excavation and fill.

K1.4.2  Site plan requirements. In addition to the
provisions of Section 106, a grading plan shall show the existing
grade and finished grade in contour intervals of sufficient clarity
to indicate the nature and extent of the work and show in detail
that it complies with the requirements of this code. The plans
shall show the existing grade on adjoining properties in
sufficient detail to identify how grade changes will conform to
the requirements of this code.

K1.4.3  Soils report.  A soils report prepared by registered
design professionals shall be provided which shall identify the
nature and distribution of existing soils; conclusions and
recommendations for grading procedures; soil design criteria for
any structures or embankments required to accomplish the
proposed grading; and, where necessary, slope stability studies,
and recommendations and conclusions regarding site geology.

Exception:  A soils report is not required where the
building official determines that the nature of the work applied
for is such that a report is not necessary.

K1.4.4  Liquefaction study.  For sites with mapped
maximum considered earthquake spectral response accelerations
at short period (Ss) greater than 0.5g as determined by Section
1615, a study of the liquefaction potential of the site shall be
provided, and the recommendations incorporated in the plans.

Exception:  A liquefaction study is not required where the
building official determines from established local data that the
liquefaction potential is low.

K1.5  INSPECTIONS
K.1.5.1  General.  Inspections shall be governed by Section

109 of this code.
K1.5.2  Special inspections.  The special inspection

requirements of Section 1704.7 shall apply to work performed
under a grading permit where required by the building official.

K1.6  EXCAVATIONS
K1.6.1  Maximum slope.  The slope of cut surfaces shall be

no steeper than is safe for the intended use, and shall be no

steeper than 2 horizontal to 1 vertical (50%) unless the applicant
furnishes a soils report justifying a steeper slope.

Exceptions:
1.  A cut surface may be at a slope of 1.5 horizontal to 1

vertical (67%) provided that all the following are met:
(a)  it is not intended to support structures or surcharges;
(b)  it is adequately protected against erosion;
(c)  it is no more than 8 feet (2438 mm) in height; and
(d)  it is approved by the building official.
2.  A cut surface in bedrock shall be permitted to be at a

slope of 1 horizontal to 1 vertical (100%)
K1.7  FILLS
K1.7.1  General.  Unless otherwise recommended in the

soils report, fills shall conform to provisions of this section.
K1.7.2  Surface preparation.  The ground surface shall be

prepared to receive fill by removing vegetation, topsoil and
other unsuitable materials, and scarifying the ground to provide
a bond with the fill material.

K1.7.3  Benching.  Where existing grade is at a slope
steeper than 5 horizontal to 1 vertical (20%) and the depth of
the fill exceeds five feet (1524 mm) benching shall be provided
in accordance with Figure K1.7.3 dated July 1, 2001, published
by State and Local Building Codes Amendments, Department
of Commerce, Division of Occupational and Professional
Licensing, which is hereby adopted and incorporated by
reference.  A key shall be provided which is at least 10 feet
(3048 mm) in width and two feet (610 mm) in depth.

K1.7.4  Fill material.  Fill material shall not include
organic, frozen or other deleterious materials.  No rock or
similar irreducible material greater than 12 inches (305mm) in
any dimension shall be included in fills.

K1.7.5  Compaction. All fill material shall be compacted
to 90% of maximum density as determined by ASTM D1557,
Modified Proctor, in lifts not exceeding 12 inches (305 mm) in
depth.

K1.7.6  Maximum slope.  The slope of fill surfaces shall be
no steeper than is safe for the intended use.  Fill slopes steeper
than 2 horizontal to 1 vertical (50%) shall be justified by soils
reports or engineering data.

K1.8  SETBACKS
K1.8.1  General.  Cut and fill slopes shall be set back from

the property lines in accordance with this section.  Setback
dimensions shall be measured perpendicular to the property line
and shall be as shown in Figure K1.8.1, dated July 1, 2001,
published by State and Local Building Codes Amendments,
Department of Commerce, Division of Occupational and
Professional Licensing, which is hereby adopted and
incorporated by reference. unless substantiating data is
submitted justifying reduced setbacks.

K1.8.2  Top of slope.  The setback at the top of a cut slope
shall not be less than that shown in Figure K1.8.1, or than is
required to accommodate any required interceptor drains,
whichever is greater.

K1.8.3  Slope protection.  Where required to protect
adjacent properties at the toe of a slope from adverse effects of
the grading, additional protection, approved by the building
official, shall be included.  Such protection may include but
shall not be limited to:

1.  Setbacks greater than those required by Figure K1.8.1.
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2.  Provisions for retaining walls or similar construction.
3.  Erosion protection of the fill slopes.
4.  Provision for the control of surface waters.
K1.9  DRAINAGE AND TERRACING
K1.9.1  General.  Unless otherwise recommended by a

registered design professional, drainage facilities and terracing
shall be provided in accordance with the requirements of this
section.

Exception:  Drainage facilities and terracing need not be
provided where the ground slope is not steeper than 3 horizontal
to 1 vertical (33%).

K1.9.2  Terraces.  Terraces at least six feet (1829 mm) in
width shall be established at not more than 30-foot (9144 mm)
vertical intervals on all cut or fill slopes to control surface
drainage and debris. Suitable access shall be provided to allow
for cleaning and maintenance.

Where more than two terraces are required, one terrace,
located at approximately mid-height, shall be at least 12 feet
(3658 mm) in width.

Swales or ditches shall be provided on terraces.  They shall
have a minimum gradient of 20 horizontal to 1 vertical (5%) and
shall be paved with concrete not less than three inches (76 mm)
in thickness, or with other materials suitable to the application.
They shall have a minimum depth of 12 inches (305 mm) and a
minimum width of five feet (1524 mm).

A single run of swale or ditch shall not collect runoff from
a tributary area exceeding 13,500 square feet (1256 m2)
(projected) without discharging into a down drain.

K1.9.3  Interceptor drains.  Interceptor drains shall be
installed along the top of cut slopes receiving drainage from a
tributary width greater than 40 feet, measured horizontally.
They shall have a minimum depth of one foot (305 mm) and a
minimum width of three feet (915 mm).  The slope shall be
approved by the building official, but shall not be less than 50
horizontal to 1 vertical (2%).  The drain shall be paved with
concrete not less than three inches (76 mm) in thickness, or by
other materials suitable to the application. Discharge from the
drain shall be accomplished in a manner to prevent erosion and
shall be approved by the building official.

K1.9.4  Drainage across property lines.  Drainage across
property lines shall not exceed that which existed prior to
grading.  Excess or concentrated drainage shall be contained on
site or directed to an approved drainage facility.  Erosion of the
ground in the area of discharge shall be prevented by installation
of non-erosive down drains or other devices.

K1.10  EROSION CONTROL
K1.10.1  General.  The faces of cut and fill slopes shall be

prepared and maintained to control erosion.  This control shall
be permitted to consist of effective planting.

Exception:  Erosion control measures need not be provided
on cut slopes not subject to erosion due to the erosion-resistant
character of the materials.

Erosion control for the slopes shall be installed as soon as
practicable and prior to calling for final inspection.

K1.10.2  Other devices.  Where necessary, check dams,
cribbing, riprap or other devices or methods shall be employed
to control erosion and provide safety.

R156-56-705.  Local Amendments to the IBC.

The following are adopted as amendments to the IBC to be
applicable to the following jurisdictions:

(1)  City of Farmington:
Section 903.2.16 is adopted as follows:
903.2.16  Group R, Division 3 Occupancies.  An automatic

sprinkler system shall be installed throughout every dwelling in
accordance with NFPA 13-D, when any of the following
conditions are present:

1.  The structure is over two stories high, as defined by the
building code;

2.  The nearest point of structure is more than 150 feet
from the public way;

3.  The total floor area of all stories is over 5,000 square
feet (excluding from the calculation the area of the basement
and/or garage); or

4.  The structure is located on a street constructed after
March 1, 2000 that has a gradient over 12% and, during fire
department response, access to the structure will be gained by
using such street.  (If the access is intended to be from a
direction where the steep gradient is not used, as determined by
the Chief, this criteria shall not apply).

Such sprinkler system shall be installed in basements, but
need not be installed in garages, under eves or in enclosed attic
spaces, unless required by the Chief.

(2)  City of North Salt Lake
Section 903.2.16 is adopted as follows:
903.2.16 Group R, Division 3 Occupancies.  An automatic

sprinkler system shall be installed throughout every dwelling in
accordance with NFPA 13-D, when the following condition is
present:

1.  The structure is over 6,200 square feet.
Such sprinkler system shall be installed in basements, but

need not be installed in garages, under eves, or in enclosed attic
spaces, unless required by the fire chief.

(3)  Park City Corporation:
Section 903.2 is deleted and replaced with the following:
903.2  Where required.  Approved automatic sprinkler

systems in new buildings and structures shall be provided in the
location described in this section.

All new construction having more than 6,000 square feet
on any one floor, except R-3 occupancy.

All new construction having more than two (2) stories,
except R-3 occupancy.

All new construction having three (3) or more dwelling
units, including units rented or leased, and including
condominiums or other separate ownership.

All new construction in the Historic Commercial Business
zone district, regardless of occupancy.

All new construction and buildings in the General
Commercial zone district where there are side yard setbacks or
where one or more side yard setbacks is less than two and one
half (2.5) feet per story of height.

All existing building within the Historic District
Commercial Business zone.

In Section 1505.1, the following is added as footnote d:
d.  Wood roof covering is prohibited in areas with a

combined rating of more than 11 using the following tables with
a score of 9 for weather factors.
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Appendix C is adopted.

R156-56-706.  Statewide Amendments to the NEC.
The following are adopted as amendments to the NEC to be

applicable statewide:
(1)  Section 250-104(b) is deleted and replaced with the

following:
Section 250-104(b) Metal Gas Piping.  Each above ground

portion of a gas piping system upstream from the equipment
shutoff valve shall be electrically continuous and bonded to the
grounding electrode system.

The bonding jumper shall be sized in accordance with
Table 250-122 using the rating of the circuit that may energize
the piping.  The equipment grounding conductor for the circuit
that may energize the piping shall be permitted to serve as the
bonding means.  Where the circuit that may energize the piping
cannot be identified or where the bonding jumper is exposed to
physical damage, the minimum size bonding jumper shall be
No. 8 solid copper.

R156-56-707.  Statewide Amendments to the IPC.
The following are adopted as amendments to the IPC to be

applicable statewide:
(1)  In Section 202, the definition for "Backflow

Backpressure, Low Head" is deleted in its entirety.
(2)  In Section 202, the definition for "Backsiphonage" is

deleted and replaced with the following:
Backsiphonage. The backflow of potentially contaminated,

polluted or used water into the potable water system as a result
of the pressure in the potable water system falling below
atmospheric pressure of the plumbing fixtures, pools, tanks or
vats connected to the potable water distribution piping.

(3)  In Section 202, the following definition is added:
Certified Backflow Preventer Assembly Tester. A person

who has shown competence to test Backflow prevention
assemblies to the satisfaction of the authority having jurisdiction
under Subsection 19-4-104(4), Utah Code Ann. (1953), as
amended.

(4)  In Section 202, the definition for "Cross Connection"
is deleted and replaced with the following:

Cross Connection. Any physical connection or potential
connection or arrangement between two otherwise separate
piping systems, one of which contains potable water and the
other either water of unknown or questionable safety or steam,
gas or chemical, whereby there exists the possibility for flow
from one system to the other, with the direction of flow
depending on the pressure differential between the two systems
(see "Backflow").

(5)  In Section 202, the following definition is added:

Heat Exchanger (Potable Water). A device to transfer heat
between two physically separated fluids (liquid or steam), one
of which is potable water.

(6)  In Section 202, the definition for "Potable Water" is
deleted and replaced with the following:

Potable Water. Water free from impurities present in
amounts sufficient to cause disease or harmful physiological
effects and conforming to the Titles 19-4 and 19-5, Utah Code
Ann. (1953), as amended and the regulations of the public
health authority having jurisdiction.

(7)  In Section 202, the definition for "Water Heater" is
deleted and replaced with the following:

Water Heater. A closed vessel in which water is heated by
the combustion of fuels or electricity and is withdrawn for use
external to the system at pressures not exceeding 160 psig (1100
kPa (gage)), including the apparatus by which heat is generated,
and all controls and devices necessary to prevent water
temperatures from exceeding 210 degrees Fahrenheit (99
degrees Celsius).

(8)  Section 305.10 is added as follows:
Section 305.10 Improper Connections. No drain, waste, or

vent piping shall be drilled and tapped for the purpose of
making connections.

(9)  Section 312.9 is deleted in its entirety and replaced
with the following:

312.9  Backflow assembly testing.  The premise owner or
his designee shall have backflow prevention assemblies
operation tested at the time of installation, repair and relocation
and at least on an annual basis thereafter, or more frequently as
required by the authority having jurisdiction.  Testing shall be
performed by a Certified Backflow Preventer Assembly Tester.
The assemblies that are subject to this paragraph are the Spill
Resistant Vacuum Breaker, the Pressure Vacuum Breaker
Assembly, the Double Check Backflow Prevention Assembly,
the Double Check Detector Assembly Backflow Preventer, the
Reduced Pressure Principle Backflow Preventer, and Reduced
Pressure Detector Assembly, and the spring loaded check valve
assembly described in Section 608.16.4.

(10)  A new section 403.7 is added as follows:
403.7 Hand sink location.  Hand sinks in commercial food

establishments shall be located accessible to food preparation
areas, food service areas, dishwashing areas, and toilet rooms in
accordance with Rule R392-100, Utah Administrative Code.
Hand sinks in child care facilities shall be installed in
accordance with R430-100-21, Utah Administrative Code.

(11)  Section 412.5 is added as follows:
412.5  Public toilet rooms. All public toilet rooms shall be

equipped with at least one of the following:
1.  one floor drain with a wall mounted hose bibb;
2.  one floor drain with a deep seal trap; or
3.  at least one emergency floor drain with trap primer.
(12)  Section 418.1 is deleted and replaced with the

following:
418.1  Approval. Sinks shall conform to ANSI Z124.6,

ASME A112.19.1, ASME A112.19.2, ASME A112.19.3,
ASME A112.19.4, ASME A112.19.9, CSA B45.1, CSA B45.2,
CSA B45.3, CSA B45.4 or NSF 2.

(13)  Section 502.4 is deleted in its entirety.
(14)  Section 502.6 is deleted and replaced with the
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following:
502.6  Water Heater Seismic Bracing.  Water heaters shall

be anchored or strapped in the upper third of the appliance to
resist a horizontal force equal to one third the operating weight
of the water heater, acting in any horizontal direction, or in
accordance with the appliance manufacturers recommendations.

(15)  Section 504.6.2 is deleted and replaced with the
following:

504.6.2  Material. Relief valve discharge piping shall be of
those materials listed in Section 605.5 or shall be tested, rated
and approved for such use in accordance with ASME A112.4.1.
Piping from safety pan drains shall be of those material listed in
Table 605.5 and Table 701.1.

(16)  Section 504.7.1 is amended as follows:
The measurement of "3/4 inch" in the last sentence of the

paragraph is replaced with the measurement "1 1/2 inch".
(17)  Section 602.3 is deleted and replaced with the

following:
602.3 Individual water supply.  Where a potable public

water supply is not available, individual sources of potable
water supply shall be utilized provided that the source has been
developed in accordance with Sections 73-3-1, 73-3-3, and 73-
3-25, Utah Code Ann. (1953), as amended, as administered by
the Department of Natural Resources, Division of Water Rights.
In addition, the quality of the water shall be approved by the
local health department having jurisdiction.  The source shall
supply sufficient quantity of water to comply with the
requirements of this chapter.

(18)  Sections 602.3.1, 602.3.2, 602.3.3, 602.3.4, 602.3.5
and 602.3.5.1 are deleted in their entirety.

(19)  Section 604.4.1 is added as follows:
604.4.1  Metering faucets. Self closing or metering faucets

shall provide a flow of water for at least 15 seconds without the
need to reactivate the faucet.

(20)  Section 606.2 is deleted and replaced with the
following:

606.2  Location of shutoff valves. Shutoff valves shall be
installed in the following locations:

1.  On the fixture supply to each plumbing fixture.
Exceptions:
A.  bath tubs and showers.
B.  in individual guest rooms that are provided with unit

shutoff valves in hotels, motels, boarding houses and similar
occupancies.

2.  On the water supply pipe to each appliance or
mechanical equipment.

(21)  Section 606.5 is deleted and replaced with the
following:

606.5  Water pressure booster systems. Water pressure
booster systems shall be provided as required by Section 606.5.1
through 606.5.11.

(22)  Section 606.5.11 is added as follows:
606.5.11  Prohibited installation. In no case shall a booster

pump be allowed that will lower the pressure in the public main
to less than 20 psi.

(23)  In Section 608.1, the following sentence is added at
the end of the paragraph:

Connection without an air gap between potable water
piping and sewer-connected waste shall not exist under any

condition.
(24)  Table 608.1 is deleted and replaced with the

following:
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(26)  In Section 608.3.1, the following sentence is added
at the end of the paragraph:

All piping and hoses shall be installed below the
atmospheric vacuum breaker.

(27)  Section 608.7 is deleted in its entirety.
(28)  In Section 608.8, the following sentence is added at

the end of the paragraph:
In addition each nonpotable water outlet shall be labeled

with the words "CAUTION:  UNSAFE WATER, DO NOT
DRINK".

(29)  In Section 608.11, the following sentence is added at
the end of the paragraph:

The coating shall conform to NSF Standard 61 and
application of the coating shall comply with the manufacturers
instructions.

(30)  Section 608.13.3 is deleted and replaced with the
following:

608.13.3  Backflow preventer with intermediate
atmospheric vent.  Backflow preventers with intermediate
atmospheric vents shall conform to ASSE 1012 or CAS
CAN/CAS-B64.3.  These devices shall be permitted to be
installed on residential boilers only where subject to continuous
pressure conditions.  The relief opening shall discharge by air
gap and shall be prevented from being submerged.

(31)  Section 608.13.4 is deleted in its entirety.
(32)  Section 608.15.3 is deleted and replaced with the

following:
608.15.3  Protection by a backflow preventer with

intermediate atmospheric vent. Opening and outlets to
residential boilers only shall be protected by a backflow
preventer with an intermediate atmospheric vent.
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(33)  Section 608.15.4 is deleted and replaced with the
following:

608.15.4  Protection by a vacuum breaker. Openings and
outlets shall be protected by atmospheric-type or pressure-type
vacuum breakers.  The critical level of the atmospheric vacuum
breaker shall be set a minimum of 6 inches (152 mm) above the
flood level rim of the fixture or device.  The critical level of the
pressure vacuum breaker shall be set a minimum of 12 inches
(304 mm) above the flood level rim of the fixture or device. Ball
cocks shall be set in accordance with Section 425.3.1. Vacuum
breakers shall not be installed under exhaust hoods or similar
locations that will contain toxic fumes or vapors. Pipe-applied
vacuum breakers shall be installed not less than 6 inches (152
mm) above the flood level rim of the fixture, receptor or device
served.  No valves shall be installed downstream of the
atmospheric vacuum breaker.

(34)  In Section 608.15.4.2, the following is added at the
end of the paragraph:

In climates where freezing temperatures occur, a listed,
self-draining frost proof hose bibb with an integral backflow
preventer shall be used.

(35)  Section 608.16.1 is deleted and replaced with the
following:

608.16.1  Beverage dispensers. Potable water supply to
carbonators shall be protected by a vented dual check valve
meeting ASSE Standard 1022 and installed according to the
requirements of this chapter.

(36)  In Section 608.16.2, the first sentence of the
paragraph is deleted and replaced as follows:

608.16.2  The potable water supply to the residential boiler
shall be equipped with a backflow preventer with an
intermediate atmospheric vent complying with ASSE 1012 or
CSA CAN/CSA B64.3.

(37)  Section 608.16.3 is deleted and replaced with the
following:

608.16.3  Heat exchangers.  Heat exchangers shall be
separated from potable water by double-wall construction.  An
air gap open to the atmosphere shall be provided between the
two walls.

Exceptions:
1.  Single wall heat exchangers shall be permitted when all

of the following conditions are met:
a.  Utilize a heat transfer medium of potable water or

contains only substances which are recognized as safe by the
United States Food and Drug Administration (FDA);

b.  The pressure of the heat transfer medium is maintained
less than the normal minimum operating pressure of the potable
water system; and

c.  The equipment is permanently labeled to indicate only
additives recognized as safe by the FDA shall be used.

2.  Steam systems that comply with paragraph 1 above.
3.  Approved listed electrical drinking water coolers.
(38)  Section 608.16.4 is deleted and replaced with the

following:
Section 608.16.4  Connections to automatic fire sprinkler

systems and standpipe systems.  The potable water supply to
automatic fire sprinkler and standpipe systems shall be protected
against backflow by an alarm check valve and spring loaded
check valve assembly as shown on the diagram entitled "Riser

Detail", dated July 1, 1999, published by State and Local
Building Codes Amendments, Department of Commerce,
Division of Occupational and Professional Licensing, which is
hereby adopted and incorporated by reference.

EXCEPTIONS:
1.  When systems are installed as a portion of the water

distribution system in accordance with the requirements of this
code and are not provided with a fire department connection,
isolation of the water supply system shall not be required.

2.  Isolation of the water distribution system is not required
for deluge, preaction or dry pipe systems.

3.  When the sprinkler supply line is less than four inches
in diameter and a resilient seated spring loaded single check
valve, approved and testable for back flow prevention is not
available, then an alternate, approved for fire sprinkler system
use, spring loaded check valve is allowed.

(39)  Section 608.16.4.1 is deleted and replaced with the
following:

Section 608.16.4.1  Additives or nonpotable source.
Where systems contain chemical additives or antifreeze, or
where systems are connected to a nonpotable secondary water
supply, the potable water supply shall be protected against
backflow by a reduced pressure principle backflow preventor.
Where chemical additives or antifreeze are added to only a
portion of an automatic fire sprinkler or standpipe system, the
reduced pressure principle backflow preventer shall be
permitted to be located so as to isolate that portion of the
system.

Exception:
1.  For systems that use antifreeze only consisting of

strictly pure glycerine (C.P. or U.S.P. 96.5 percent grade) or
propylene glycol, equipment specified in Section 608.16.4 shall
be used.

(40)  Section 608.16.4.2 is added as follows:
Section 608.16.4.2  Testing Procedures. The testing

procedures are as follows:
1.  The check valves are to be tested by a currently certified

Class II Backflow Technician in accordance with Rule R309-
302 available from the Department of Environmental Quality.

2.  All other mechanical devices attached to or part of a
class I or class II fire sprinkler system shall be tested by a
licensed fire sprinkler contractor.

(41)  Section 608.16.6 is deleted and replaced with the
following:

608.16.6  Connections to lawn irrigation systems. The
potable water supply to lawn irrigation systems shall be
protected against backflow by an atmospheric-type vacuum
breaker, a pressure-type vacuum breaker, a double check valve
backflow preventer or a reduced pressure principle backflow
preventer.  A valve shall not be installed downstream from an
atmospheric vacuum breaker.  Where chemicals are introduced
into the system, the potable water supply shall be protected
against backflow by a reduced pressure principle backflow
preventer.

(42)  Section 608.16.7 is deleted and replaced with the
following:

608.16.7  Chemical dispensers. Where chemical dispensers
connect to the water distribution system, the water supply
system shall be protected against backflow in accordance with
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Section 608.13.1, Section 608.13.2, Section 608.13.5, Section
608.13.6 or Section 608.13.8.

(43)  Section 608.16.8 is deleted and replaced with the
following:

608.16.8  Portable cleaning equipment. Where the portable
cleaning equipment connects to the water distribution system,
the water supply system shall be protected against backflow in
accordance with Section 608.13.1, Section 608.13.2 or Section
608.13.8.

(44)  Section 608.16.9 is deleted and replaced with the
following:

608.16.9  Dental pump equipment or water syringe. Where
dental pumping equipment or water syringes connects to the
water distribution system, the water supply system shall be
protected against backflow in accordance with Section 608.13.1,
Section 608.13.2, Section 608.13.5, Section 608.13.6 or Section
608.13.8.

(45)  Section 608.16.10 is added as follows:
608.16.10  Automatic and coin operated car washes. The

water supply to an automatic or coin operated car wash shall be
protected in accordance with Section 608.13.1 or Section
608.13.2.

(46)  Section 608.17 is deleted in its entirety.
(47)  Section 701.2 is deleted and replaced with the

following:
701.2  Sewer required. Every building in which plumbing

fixtures are installed and all premises having drainage piping
shall be connected to a public sewer where the sewer is within
300 feet of the property line in accordance with Section 10-8-38,
Utah Code Ann., (1953), as amended; or an approved private
sewage disposal system in accordance with Rule R317-5501
through R317-513 and Rule R317-5, Utah Administrative Code,
as administered by the Department of Environmental Quality,
Division of Water Quality.

(48)  Section 802.1.1 is deleted and replaced with the
following:

802.1.1 Food handling. Equipment and fixtures utilized for
the storage, preparation and handling of food shall discharge
through an indirect waste pipe by means of an air gap.

Exception: This requirement shall not apply to dishwashing
machines and dishwashing sinks.  If used for dishwashing and
food preparation, a minimum of one compartment of the
dishwashing sink shall be drained through an indirect waste pipe
by means of an air gap or an air break.

(49)  Section 802.3 is amended as follows:
The term "waste receptors" in the last sentence of the

paragraph is replaced with the term "floor sinks".
(50)  Section 802.3.2 is deleted in its entirety and replaced

with the following:
802.3.2  Open hub waste receptors.  Waste receptors for

clear water waste shall be permitted in the form of a hub or pipe
extending not more than 1/2 inch above a water impervious
floor and are not required to have a strainer.

(51)  In Section 904.6, the following sentence is added at
the end of the paragraph:

Vents extending through the wall shall terminate not less
than 12 inches from the wall with an elbow pointing downward.

(52)  In Section 905.4, the following sentence is added at
the end of the paragraph:

Horizontal dry vents below the flood level rim shall be
permitted for floor drain and floor sink installations when
installed in accordance with Sections 702.2, 905.2 and 905.3
and provided with a wall clean out.

(53)  Section 1002.4.1 is added as follows:
1002.4.1  Emergency floor drains. Each emergency floor

drain shall be installed with a trap seal primer.  Trap seal primer
shall conform to ASSE 1018 or ASSE 1044.

(54)  Section 1003.3.5 is added as follows:
1003.3.5  Grease trap restriction.  Unless specifically

required or permitted by the code official, no food waste grinder
or dishwasher shall be connected to or discharge into any grease
trap.

(55)  Section 1104.2 is deleted and replaced with the
following:

1104.2  Combining storm and sanitary drainage prohibited.
The combining of sanitary and storm drainage systems is
prohibited.

(56)  Section 1108 is deleted in its entirety.
(57)  Section 1204 is amended to read:
1204  Fuel gas piping systems. All fuel gas piping systems

shall be sized, installed, tested and placed in operation in
accordance with the requirements of the International
Mechanical Code.

(58)  Section 1205 is amended to read:
Section 1205 CNG GAS-DISPENSING SYSTEMS
1205.1  Dispenser protection. The gas dispenser shall have

an emergency switch to shut off the power to the dispenser.  An
approved backflow device that prevents the reverse flow of gas
shall be installed on the gas supply pipe or in the gas dispenser.

1205.2  Ventilation. Gas-dispensing systems installed
inside the structure shall be ventilated by mechanical means in
accordance with the 1998 International Mechanical Code.

1205.3  Compressed natural gas vehicular fuel systems.
Compressed natural gas (CNG) fuel-dispensing systems for
CNG-fueled vehicles shall be designed and installed in
accordance with NFPA 52 and the fire code as adopted by the
State Fire Marshal.

(59)  Chapter 14, Referenced Standards, is amended as
follows:

NSF - Standard Reference Number 61-99 - The following
referenced in code section number is added:  608.11

The following reference standard is added:
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(60)  Appendix C of the IPC, Gray Water Recycling
Systems, shall not be adopted by any jurisdiction until approved
by the Department of Health and the Department of
Environmental Quality.

R156-56-708.  Statewide Amendments to the IMC.
The following are adopted as amendments to the IMC to be
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applicable statewide:
(1)  Chapter 3, Section 304.8 is amended by adding the

following exception at the end of the paragraph:
Exception:  R-3 occupancy.
(2)  Chapter 3, Section 304.9 is amended by adding the

following exception at the end of the paragraph:
Exception: R-3 occupancy.
(3)  Chapter 3, Section 306.5 is amended by adding the

following exception at the end of the paragraph:
Exception:  R-3 occupancy.
(4)  Chapter 3, Section 306.6 is amended by adding the

following exception at the end of the paragraph:
Exception:  Evaporative coolers serving R-3 occupancy.
(5)  Chapter 6, Section 603.8.1 is added as follows:
Section 603.8.1  Residential round ducts.  Crimp joints for

residential round ducts shall have a contact lap of at least 1 1/2
inches (38 mm) and shall be mechanically fastened by means of
at least three sheet metal screws equally spaced around the joint,
or an equivalent fastening method.

R156-56-709.  Statewide Amendments to the IFGC.
The following are adopted as amendments to the IFGC to

be applicable statewide:
(1)  Chapter 3, Section 306.5 Appliances on roofs or

elevated structures is amended by adding the following
exception at the end of the paragraph:

Exception: R-3 occupancies.
(2)  Chapter 3, Section 306.6 Guards is amended by adding

the following exception at the end of the paragraph:
Exception: R-3 occupancy.
(3)  Chapter 5, Section 503.10.13 Inspection is amended as

follows:
503.10.13 Inspection. The entire length of a single wall

vent connector shall be provided with ready access for
inspection, cleaning, and replacement.

(4)  Chapter 5, Section 504.3.5 is deleted and replaced with
the following:

504.3.5 Common vertical vent offset. Where the common
vertical vent is offset as shown in Figure B-12, the maximum
common vent capacity listed in the common venting tables shall
be reduced by 5% per fitting for all offsets of 45 degrees or less
and 10% per fitting for all offsets greater than 45 degrees.  The
total horizontal length of the common vent offsets (LM) shall not
exceed 1 1/2 feet for each inch (18 mm per mm) of common
vent diameter (D).

R156-56-710.  Statewide Amendments to the IECC.
The following are adopted as amendments to the IECC to

be applicable statewide:
(1)  Section 801.2 is deleted and replaced with the

following:
801.2 Application.  The requirements in Section 802, 803,

804, and 805 shall each be satisfied on an individual basis.
Where one or more of these sections is not satisfied, compliance
with that section shall be demonstrated in accordance with the
applicable provisions of ANSI/ASHRAE/IESNA Standard 90.1-
1999 Energy Standard for Buildings Except Low-Rise
Residential Buildings.

(2)  Chapter 9 Reverence Standards, ASHRAE, Item 4 is

deleted and replaced with the following:
ANSI/ASHRAE/IESNA - Energy Standard for Buildings

Except Low Rise Residential Buildings 503.1, 701.101.2, 802.1
and 802.2.

R156-56-711.  Statewide Amendments to the IRC.
The following are adopted as amendments to the IRC to be

applicable statewide:
(1)  All amendments to the IBC under Section R156-56-

704, the NEC under Section R156-56-708, the IFGC under
Section R156-56-709 and the IECC under Section R156-56-710
which may be applied to detached one and two family dwellings
and multiple single family dwellings shall be applicable to the
corresponding provisions of the IRC.

(2)  In Section R202, the definition of "Backsiphonage" is
deleted and replaced with the following:

BACKSIPHONAGE:  The backflow of potentially
contaminated, polluted or used water into the potable water
system as a result of the pressure in the potable water system
falling below atmospheric pressure of the plumbing fixtures,
pools, tanks or vats connected to the potable water distribution
piping.

(3)  In Section R202 the following definition is added:
CERTIFIED BACKFLOW PREVENTER ASSEMBLY

TESTER:  A person who has shown competence to test
Backflow prevention assemblies to the satisfaction of the
authority having jurisdiction under Subsection 19-4-104(4),
Utah Code Ann. (1953), as amended.

(4)  In Section R202 the definition of "Cross Connection"
is deleted and replaced with the following:

CROSS CONNECTION.  Any physical connection or
potential connection or arrangement between two otherwise
separate piping systems, one of which contains potable water
and the other either water of unknown or questionable safety or
steam, gas or chemical, whereby there exists the possibility for
flow from one system to the other, with the direction of flow
depending on the pressure differential between the two
systems(see "Backflow, Water Distribution").

(5)  In Section R202 the following definition is added:
HEAT exchanger (Potable Water).  A device to transfer

heat between two physically separated fluids (liquid or steam),
one of which is potable water.

(6)  In section R202 the definition of "Potable Water" is
deleted and replaced with the following:

POTABLE WATER.  Water free from impurities present
in amounts sufficient to cause disease or harmful physiological
effects and conforming to the Titles 19-4 and 19-5, Utah Code
Ann. (1953), as amended and the regulations of the public
health authority having jurisdiction.

(7)  In Section R202 the definition of "Water Heater" is
deleted and replaced with the following:

WATER HEATER.  A closed vessel in which water is
heated by the combustion of fuels or electricity and is
withdrawn for use externally to the system at pressures not
exceeding 160 psig (1100 kPa (gage)), including the apparatus
by which heat is generated, and all controls and devices
necessary to prevent water temperatures from exceeding 210
degrees Fahrenheit (99 degrees Celsius).

(8)  Section R304.3 is deleted and replaced with the
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following:
R304.3 Minimum dimensions.  Habitable rooms shall not

be less than 7 feet (2134 mm) in any horizontal dimension.
Exception:  Kitchens shall have a clear passageway of not

less than 3 feet (914 mm) between counter fronts and appliances
or counter fronts and walls.

(9)  Section R309.2 is deleted and replaced with the
following:

R309.2 Separation required.  The garage shall be separated
from the residence and its attic area by installation of materials
approved for one-hour fire-resistive construction applied to the
garage side.  Where the separation is a floor-ceiling assembly,
the structure supporting the separation shall also be protected by
installation of materials approved for one-hour fire-resistive
construction.

(10)  Section R314.2 is deleted and replaced with the
following:

R314.2 Trends and risers. The maximum riser height shall
be 8 inches (203 mm) and the minimum tread depth shall be 9
inches (229 mm). The riser height shall be measured vertically
between leading edges of the adjacent treads.  The tread depth
shall be measured horizontally between the vertical planes of the
foremost projection of adjacent treads and at a right angle to the
tread’s leading edge.  The walking surface of treads and landings
of a stairway shall be sloped no steeper than one unit vertical in
48 units horizontal (2-percent slope).  The greatest riser height
within any flight of stairs shall not exceed the smallest by more
than 3/8 inch (9.5 mm).  The greatest tread depth within any
flight of stairs shall not exceed the smallest by more than 3/8
inch (9.5 mm).

R314.2.1 Profile.  The radius of curvature at the leading
edge of the tread shall be no greater than 9/16 inch (14.3 mm).
A nosing not less than 3/4 inch (19.1 mm) but not more than 1
1/4 inches (32 mm) shall be provided on stairways with solid
risers.  The greatest nosing projection shall not exceed shall not
exceed the smallest nosing projection by more than 3/8 inches
(9.5 mm) between two stories, including the nosing at the level
of floors and landings.  Beveling of nosing shall not exceed 1/2
inch (12.7 mm).  Risers shall be vertical or sloped from the
underside of the leading edge of the tread above at an angle not
more than 30 degrees from the vertical. Open risers are
permitted, provided that the opening between treads does not
permit the passage of a 4-inch diameter (102 mm) sphere.

Exceptions.
1.  A nosing is not required where the tread depth is a

minimum of 10 inches (254 mm).
2.  The opening between adjacent treads is not limited on

stairs with a total rise of 30 inches (762 mm) or less.
(11)  Section R315.1 is deleted and replaced with the

following:
R315.1 Handrails. Handrails shall be provided on at least

one side of stairways consisting of four or more risers. Handrails
shall have a minimum height of 34 inches (864 mm) and a
maximum height of 38 inches (965 mm) measured vertically
from the nosing of the treads. All required handrails shall be
continuous the full length of the stairs from a point directly
above the top riser to a point directly above the lowest riser of
the stairway. The ends of the handrail shall be returned into a
wall or shall terminate in newel post or safety terminals. A

minimum clear space of 1 1/2 inches (38 mm) shall be provided
between the wall and the handrail.

(12) Section R315.2 is deleted and replaced with the
following:

R315.2 Handrail grip size.  The handgrip portion of
handrails shall have a circular cross section of 1 1/4 inches
(32mm) minimum to 2 5/8 inches (67mm) maximum.  Edges
shall have a minimum radius of 1/8 inch (3.2mm).

Exception:  Non-circular handrails shall be permitted to
have a maximum cross sectional dimension of 3.25 inches
(83mm) measured 2 inches (51 mm) down from the top of the
crown.  Such handrail is required to have an indentation on both
sides between 0.625 inch (16mm) and 1.5 inches (38mm) down
from the top or crown of the cross section.  The indentation
shall be a minimum of 0.25 inch (6mm) deep on each side and
shall be at least 0.5 inch (13 mm)high.  Edges within the
handgrip shall have a minimum radius of 0.0625 inch (2 mm).
The handrail surface shall be smooth with no cusps so as to
avoid catching clothing or skin.

(13)  In Section 321.3.2 Exception 1.1 is deleted and
replaced with the following:

1.1  By a horizontal distance of not less than the width of
a stud space regardless of stud spacing, or

(14)  Section R403.1.6.1 is deleted and replaced with the
following:

R403.1.6.1 Foundation anchorage in Seismic Design
Categories D1and D2.  In addition to the requirements of Section
R403.1.6, the following requirements shall apply to light-wood
frame structures in Seismic Design Categories D1and D2.
Anchor bolts shall be located within 12 inches (305 mm) from
the ends of each plate section at interior bearing walls, interior
braced wall lines and at all exterior walls. Plate washers a
minimum of 2 inches by 2 inches by 3/16 inch (51 mm by 4.8
mm) thick shall be used on each bolt.

Exceptions:
a.  When anchor bolt spacing does not exceed 32 inches

(816 mm) apart, anchor bolts may be placed with a minimum of
two bolts per plate section located not less than 4 inches (102
mm) from each end of each plate section at interior bearing
walls, interior braced wall lines and at all exterior walls.

b.  When anchor bolt spacing does not exceed 32 inches
(816 mm) apart, a properly sized round washer may be used.

The maximum anchor bolt spacing shall be 4 feet (1219
mm) for two-story structures.

(15)  In Section R703.7 Stone and masonry veneer, general
the following exceptions are added:

Exceptions:
3.  For detached one- or two-family dwellings with a

maximum nominal thickness of 4 inches (102 mm) of exterior
masonry veneer with a backing of wood frame located in
Seismic Design Category D1, the masonry veneer shall not
exceed 20 feet (6096 mm) in height above a noncombustible
foundation, with an additional 8 feet (2438 mm) permitted for
gabled ends, or 30 feet (9144 mm) in height with an additional
8 feet (2438 mm) permitted for gabled ends where the lower 10
feet (3048 mm) has a backing of concrete or masonry wall,
provided the following criteria are met:

(a)  Braced wall panels shall be constructed with a
minimum of 7/16 inch (11.1 mm)thick sheathing fastened with
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8d common nails at 4 inches (102 mm) on center on panel edges
and at 12 inches (305 mm) on center on intermediate supports.

(b)  The bracing of the top story shall be located at each
end and at least every 25 feet (7620 mm) on center but not less
than 45% of the braced wall line.  The bracing of the first story
shall be as provided in Table R602.10.3.

(c)  Hold down connectors shall be provided at the ends of
braced walls for the second floor to first floor wall assembly
with an allowable design of 2100 lbs (952.5 kg).  Hold down
connectors shall be provided at the ends of each wall segment of
the braced walls for the first floor to foundation assembly with
an allowable design of 3700 lbs. (1678 kg).  In all cases, the
hold down connector force shall be transferred to the
foundation.

(d)  Cripple walls shall not be permitted.
4.  For detached one- and two-family dwellings with a

maximum actual thickness of 3 inches (76 mm) of exterior
masonry veneer with a backing of wood frame located in
Seismic Design Category D2, the masonry veneer shall not
exceed 20 feet (6096 mm) in height above a noncombustible
foundation, with an additional 8 feet (2438 mm) permitted for
gabled ends, or 30 feet (9144 mm) in height with an additional
8 feet (2438 mm) permitted for gabled ends where the lower 10
feet (3048 mm)has a backing of concrete on masonry wall,
provided the following criteria are met:

(a)  Braced wall panels shall be constructed with a
minimum of 7/16 inch (11.1 mm)thick sheathing fastened with
8d common nails at 4 inches (102 mm) on center on panel edges
and at 12 inches (305 mm) on center on intermediate supports.

(b)  The bracing of the top story shall be located at each
end and at least every 25 feet (7620 mm) on center but not less
than 55% of the braced wall line.  The bracing of the first story
shall be as provided in Table R602.10.3.

(c)  Hold down connectors shall be provided at the ends of
braced walls for the second floor to first floor wall assembly
with an allowable design of 2300 lbs (1043 kg).  Hold down
connectors shall be provided at the ends of each wall segment of
the braced walls for the first floor to foundation assembly with
an allowable design of 3900 lbs. (1769 kg).  In all cases, the
hold down connector force shall be transferred to the
foundation.

(d)  Cripple walls shall not be permitted.
(16)  Section P2602.2 is added as follows:
P2602.2 Individual water supply.  Where a potable public

water supply is not available, individual sources of potable
water supply shall be utilized provided that the source has been
developed in accordance with Sections 73-3-1 and 73-3-25,
Utah Code Ann. (1953), as amended, as administered by the
Department of Natural Resources, Division of Water Rights.  In
addition, the quality of the water shall be approved by the local
health department having jurisdiction.

(17)  Section P2602.3 is added as follows:
P2602.3 Sewer required.  Every building in which

plumbing fixtures are installed and all premises having drainage
piping shall be connected to a public sewer where the sewer is
within 300 feet of the property line in accordance with Section
10-8-38, Utah Code Ann, (1953), as amended; or an approved
private sewage disposal system in accordance with Rule R317-
5501 through R317-513 and Rule R317-5, Utah Administrative

Code, as administered by the Department of Environmental
Quality, Division of Water Quality.

(18)  Section P2801.2 is added as follows:
P2801.2 Water heater seismic bracing.  Water heaters shall

be anchored or strapped in the upper third of the appliance to
resist a horizontal force equal to one third the operating weight
of the water heater, acting in any horizontal direction, or in
accordance with the appliance manufacturers recommendations.

(19)  Section P2902.1.1 is added as follows:
P2902.1.1 Backflow assembly testing.  The premise owner

or his designee shall have backflow prevention assemblies
operation tested at the time of installation, repair and relocation
and at least on an annual basis thereafter, or more frequently as
required by the authority having jurisdiction.  Testing shall be
performed by a Certified Backflow Preventer Assembly Tester.
The assemblies that are subject to this paragraph are the Spill
Resistant Vacuum Breaker, the Pressure Vacuum Breaker
Assembly, the Double Check Backflow Prevention Assembly,
the Double Check Detector Assembly Backflow Preventer, the
Reduced Pressure Principle Backflow Preventer, and Reduced
Pressure Detector Assembly, and the spring loaded check valve
assembly described in amended Section 608.16.4 of the
International Plumbing Code.

(20)  Section P2903.9.3 is deleted and replaced with the
following:

P2903.9.3 Valve requirements.  Valves serving individual
fixtures, appliances, risers, and branches shall be provided with
access.  An individual shutoff valve shall be required on the
water supply pipe to each water closet, lavatory, kitchen sink,
and appliance.

(21)  Section P3003.2.1 is added as follows:
Section P3003.2.1 Improper Connections.  No drain,

waste, or vent piping shall be drilled and tapped for the purpose
of making connections.

(22)  In Section P3103.6, the following sentence is added
at the end of the paragraph:

Vents extending through the wall shall terminate not less
than 12 inches from the wall with an elbow pointing downward.

(23)  In Section P3104.4, the following sentence is added
at the end of the paragraph:

Horizontal dry vents below the flood level rim shall be
permitted for floor drain and floor sink installations when
installed below grade in accordance with Chapter 30, and
Sections P3104.2  and P3104.3.  A wall cleanout shall be
provided in the vertical vent.

(24)  Chapter 43, Referenced Standards, is amended as
follows:

The following reference standard is added:
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R156-56-712.  Local Amendments to the IRC.
The following are adopted as amendments to the IRC to be
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applicable to the following jurisdictions:
(1)  City of Farmington:
Sections R328.1 and R328.2 are added as follows:
R328.1  When required.  An automatic sprinkler system

shall be installed throughout every dwelling in accordance with
NFPA 13-D, when any of the following conditions are present:

1.  the structure is over two stories high, as defined by the
building code;

2.  the nearest point of structure is more than 150 feet from
the public way;

3.  the total floor area of all stories is over 5,000 square feet
(excluding from the calculation the area of the basement and/or
garage); or

4.  the structure is located on a street constructed after
March 1, 2000 that has a gradient over 12% and, during fire
department response, access to the structure will be gained by
using such street.  (If the access is intended to be from a
direction where the steep gradient is not used, as determined by
the Chief, this criteria shall not apply).

R328.2  Installation requirements and standards. Such
sprinkler system shall be installed in basements, but need not be
installed in garages, under eves or in enclosed attic spaces,
unless required by the Chief. Such system shall be installed in
accordance with NFPA 13-D.

(2)  Morgan City Corp:
Section R105.2 Work Exempt From Permit, the following

is added:
10.  Structures intended to house farm animals, or for the

storage of feed associated with said farm animals when all the
following criteria is met:

a.  The parcel of property involved is zoned for the keeping
of farm animals or has grand fathered animal rights.

b.  The structure is setback not less than 50 feet from the
rear or side of dwellings, and not less than 10 feet from property
lines and other structures.

c.  The structure does not exceed 1000 square feet of floor
area, and is limited to 20 feet in height.  Height is measured
from the average grade to the highest point of the structure.

d.  Before construction, a site plan is submitted to, and
approved by the building official.

Electrical, plumbing, and mechanical permits shall be
required when that work is included in the structure.

(3)  City of North Salt Lake:
Sections R328.1 and R328.2 are added as follows:
R328.1 When Required. An automatic sprinkler system

shall be installed throughout every dwelling when the following
condition is present:

1.  The structure is over 6,200 square feet.
R328.2 Installation requirements and standards. Such

sprinkler system shall be installed in basements, but need not be
installed in garages, under eves, or in enclosed attic spaces,
unless required by the fire chief.  Such system shall be installed
in accordance with NFPA 13-D.

(4)  Park City Corporation:
Section R905.7 is deleted and replaced with the following:
R905.7  Wood shingles. The installation of wood shingles

shall comply with the provisions of this section.
Wood roof covering is prohibited in areas with a combined

rating of more than 11 using the following tables with a score of

9 for weather factors.
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Section R905.8 is deleted and replaced with the following:
R905.8  Wood Shakes.  The installation of wood shakes

shall comply with the provisions of this section.  Wood roof
covering is prohibited in areas with a combined rating of more
than 11 using the following tables with a score of 9 for weather
factors.
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Appendix K is adopted.

KEY:  contractors, building codes, building inspection,
licensing
July 1, 2002 58-1-106(1)
Notice of Continuation May 16, 2002 58-1-202(1)

58-56-1
58-56-4(2)

58-56-6(2)(a)
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R162.  Commerce, Real Estate.
R162-1.  Authority and Definitions.
R162-1-1.  Authority.

1.1.  The following administrative Rules, applicable to the
Division of Real Estate, Department of Commerce have been
established under the authority granted by Section 61-2-5.5, et
seq.

1.1.1.  The Division shall charge and collect fees for the (a)
issuance of a new or duplicate license; (b) issuance of license
history or certifications; (c) issuance of certified copies of
official documents, orders, and other papers and transcripts; (d)
certification of real estate schools, courses and instructors; and
(e) costs of administering other duties.

1.1.2.  The authority to collect the above fees is authorized
by Section 61-2-9(5) and Section 61-2a-4.

R162-1-2.  Definitions.
1.2.  Terms used in these rules are defined as follows:
1.2.1.  Active Licensee:  One who:  (a) has paid all

applicable license fees; and (b) is affiliated with a principal
brokerage.

1.2.2.  Branch Manager:  An associate broker who manages
a branch office under the supervision of the principal broker.

1.2.3.  Branch Office:  A real estate office affiliated with
and operating under the same name as a Principal Brokerage but
located at an address different from the main office.

1.2.4.  Business Opportunity:  The sale, lease, or exchange
of any business which includes an interest in real estate.

1.2.5.  Brokerage:  A real estate sales brokerage or a
property management company.

1.2.6.  Certification:  The authorization issued by the
Division to:  (a) establish and operate a real estate school which
provides courses approved for licensing requirements, (b)
provide courses approved for renewal requirements, or (c)
function as a real estate instructor.

1.2.7.  Company Registration: A Registration issued to a
corporation, partnership, Limited Liability Company,
association or other legal entity of a real estate brokerage.  A
Company Registration is also issued to an individual or an
individual’s professional corporation.

1.2.8.  Continuing Education:  Professional education
required as a condition of renewal in accordance with
Subsection 61-2-9(2)(a).

1.2.9.  Expired License:  A license will be deemed
"expired" when the licensee fails to pay the fees due by the close
of business on the expiration date.  If the expiration date falls on
a Saturday, Sunday or holiday the effective date of expiration
shall be the next business day.

1.2.10.  Inactivation:  The placing of a license on an
inactive status, either voluntarily or involuntarily.

1.2.10.1.  Voluntary inactivation means the process
initiated by an active licensee terminating affiliation with a
principal brokerage.

1.2.10.2.  Involuntary inactivation means the process of (a)
inactivation of a sales agent or associate broker license resulting
from the suspension, revocation, or non-renewal of the license
of the licensee’s principal broker, or death of the licensee’s
principal broker, or (b) inactivation of a sales agent or associate
broker license by a principal broker when the licensee is

unavailable to execute the transfer forms.
1.2.11.  Inactive Licensee:  One who:  (a) has paid all

applicable license fees; and (b) is not affiliated with a principal
brokerage.

1.2.12.  Net listing means a listing wherein the amount of
real estate commission is the difference between the selling
price of the property and a minimum price set by the seller.

1.2.13.  Non-resident Licensee:  A person who holds a
Utah real estate principal broker, associate broker, or sales agent
license whose primary residence is in a jurisdiction other than
Utah.

1.2.14.  Principal Brokerage:  The main real estate or
property management office of a principal broker.

1.2.15.  Property Management:  The business of providing
services relating to the rental or leasing of real property,
including:  advertising, procuring prospective tenants or lessees,
negotiating lease or rental terms, executing lease or rental
agreements, supervising repairs and maintenance, collecting and
disbursing rents.

1.2.16.  Regular Salaried Employees:  For purposes of this
Chapter, "regular salaried employee" shall mean an individual
employed other than on a contract basis, who has withholding
taxes taken out by the employer.

1.2.17.  Reinstatement:  To restore to active or inactive
status, a license which has expired or been suspended.

1.2.18.  Reissuance:  The process by which a licensee may
obtain a license following revocation.

1.2.19.  Renewal:  To extend an active or inactive license
for an additional licensing period.

1.2.20.  DBA (doing business as):  The authority issued by
the Division of Corporations and Commercial Code to transact
business under an assumed name.

1.2.21.  Real Estate Sales Agent or Sales Agent:  Any
person employed or engaged as an independent contractor by or
on behalf of a licensed Principal Broker to provide the acts set
out in Subsections 61-2-2(12) or 61-2-2(13).

KEY:  real estate business, licensing
April 23, 1998 61-2-5.5
Notice of Continuation June 3, 2002
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R162.  Commerce, Real Estate.
R162-2.  Exam and License Application Requirements.
R162-2-1.  Exam Application.

2.1.  Any person 18 years of age or older desiring to
become a licensed broker or sales agent shall deliver an
application for examination together with the applicable
examination fee to the testing service designated by the
Division.  If the applicant fails to take the scheduled
examination, the fee will be forfeited.

2.1.1.  Applicants previously licensed out-of-state
(a)  If an applicant is now and has been actively licensed

for the preceding two years in another state which has
substantially equivalent licensing requirements and is either a
new resident or a non-resident of this state, the Division shall
waive the national portion of the exam.

(b)  If an applicant has been on an inactive status for any
portion of the past two years he may be required to take both the
national and Utah state portions of the exam.

R162-2-2.  Licensing Procedure.
2.2.  Within 90 days after successful completion of the

exam, the applicant shall return to the Division each of the
following:

2.2.1.  A report of the examination indicating that both
portions of the exam have been passed within a six-month
period of time.

2.2.2.  The license application form required by the
Division. The application form shall include the licensee’s
business and home address.  A post office box without a street
address is unacceptable as a business or home address.  The
licensee may designate any address to be used as a mailing
address.

2.2.3.  The non-refundable fees which will include the
appropriate license fee as authorized by Section 61-2-9(5) and
the Recovery Fund fee as authorized by Section 61-2a-4.

2.2.4.  Documentation indicating successful completion of
the required education taken within the year prior to licensing.
If the applicant has been previously licensed in another state
which has substantially equivalent licensing requirements, he
may apply to the Division for a waiver of all or part of the
educational requirement.

2.2.4.1.  Candidates for the license of sales agent will
successfully complete 90 classroom hours of approved study in
principles and practices of real estate. Experience will not satisfy
the education requirement.  Membership in the Utah State Bar
will waive this requirement.

2.2.4.2.  Candidates for the license of associate broker or
principal broker will successfully complete 120 classroom hours
of approved study consisting of at least 24 classroom hours in
brokerage management, 24 classroom hours in advanced
appraisal, 24 classroom hours in advanced finance, 24 hours in
advanced property management and 24 classroom hours in
advanced real estate law.  Experience will not satisfy the
education requirement.  The Division may waive all or part of
the educational requirement by virtue of equivalent education.

2.2.5.  The principal broker and associate broker applicant
will submit the forms required by the Division documenting a
minimum of three years licensed real estate experience and a
total of at least 60 points accumulated within the five years prior

to licensing.  A minimum of two years (24 months) and at least
45 points will be accumulated from Tables I and/or II.  The
remaining 15 points may be accumulated from Tables I, II or III.
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2.2.6.  The Principal Broker may accumulate additional
experience points by having participated in real estate related
activities such as the following:
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2.2.7. If the review of an application has been performed
by the Division and the Division has denied the application
based on insufficient experience, and if the applicant belives
that the Experience Points Tables do not adequately reflect the
amount of the applicant’s experience, the applicant may petition
the Real Estate Commission for reevaluation by making a
written request within 30 days after the denial stating specific
grounds upon which relief is requested.  The Commission shall
thereafter consider the request and issue a written decision.

2.2.8.  An applicant previously licensed in another state
will provide a written record of his license history from that
state and documentation of disciplinary action, if any, against
his license.

2.2.9.  Determining fitness for licensure.  The Commission
and the Division will consider information necessary to
determine whether an applicant meets the requirements of
honesty, integrity, truthfulness, reputation and competency,
which shall include the following:

2.2.9.1.  Whether an applicant has been denied a license to
practice real estate, property management, or any regulated
profession, business, or vocation, or whether any license has
been suspended or revoked or subjected to any other
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disciplinary sanction by this or another jurisdiction;
2.2.9.2.  Whether an applicant has been guilty of conduct

or practices which would have been grounds for revocation or
suspension of license under Utah law had the applicant then
been licensed;

2.2.9.3.  Whether a civil judgement has been entered
against the applicant based on a real estate transaction, and
whether the judgement has been fully satisfied;

2.2.9.4.  Whether a civil judgment has been entered against
the applicant based on fraud, misrepresentation or deceit, and
whether the judgment has been fully satisfied.

2.2.9.5.  Whether restitution ordered by a court in a
criminal conviction has been fully satisfied;

2.2.9.6.  Whether the probation in a criminal conviction or
a licensing action has been completed and fully served; and

2.2.9.7.  Whether there has been subsequent good conduct
on the part of the applicant.  If, because of lapse of time and
subsequent good conduct and reputation or other reason deemed
sufficient, it shall appear to the Commission and the Division
that the interest of the public will not likely be in danger by the
granting of a license, the Commission and the Division may
approve the applicant relating to honesty, integrity, truthfulness,
reputation and competency.

R162-2-3.  Company Registration.
2.3.1.  A Principal Broker shall register with the Division

the name under which his real estate brokerage or property
management company will operate. Registration will require
payment of applicable non-refundable fees and evidence that the
name of the new company has been approved by the Division of
Corporations, Department of Commerce.

2.3.1.1.  The real estate brokerage shall at all times have
affiliated with it a principal broker who shall demonstrate that
he is authorized to use the company name.

2.3.1.2.  Misleading or deceptive business names.  The
Division will not accept a proposed business name when there
is a substantial likelihood that the public will be misled by the
name into thinking that they are not dealing with a licensed real
estate brokerage or property management company.

2.3.2.  Registration of Entities Operating a Principal
Brokerage.

2.3.2.1.  A corporation, partnership, Limited Liability
Company, association or other entity which operates a principal
brokerage shall comply with R162-2.3 and the following
conditions:

2.3.2.2.  Individuals associated with the entity shall not
engage in activity which requires a real estate license unless they
are affiliated with the principal broker and licensed with the
Division.  Upon a change of principal broker, the entity shall be
responsible to insure that the outgoing and incoming principal
brokers immediately provide to the Division, on forms required
by the Division, evidence of the change.

2.3.2.2.1.  If the outgoing principal broker is not available
to properly execute the form required to effect the change of
principal brokers, the change may still be made provided a letter
advising of the change is mailed by the entity by certified mail
to the last known address of the outgoing principal broker.  A
verified copy of the letter and proof of mailing by certified mail
shall be attached to the form when it is submitted to the

Division.
2.3.2.3.  If the change of members in a partnership either

by the addition or withdrawal of a partner creates a new legal
entity, the new entity cannot operate under the authority of the
registration of the previous partnership. The dissolution of a
corporation, partnership, Limited Liability Company,
association or other entity which has been registered terminates
the registration.  The Division shall be notified of any change in
a partnership or dissolution of a corporation which has
registered prior to the effective date of the change.

R162-2-4.  Licensing of Non-Residents.
2.4.  In addition to meeting the requirements of rules 2.1

and 2.2, an applicant living outside of the state of Utah may be
issued a license in Utah by successfully completing specific
educational hours required by the Division with the concurrence
of the Commission, and by passing the real estate licensing
examination.  The applicant shall also meet each of the
following requirements:

2.4.1.  If the applicant is an associate broker or sales agent,
the principal broker with whom he will be affiliated shall hold
an active license in Utah.

2.4.2.  If the applicant is a principal broker, he shall
establish a real estate trust account in this state.  He shall also
maintain all office records in this state at a principle business
location as outlined in R162-4.1.

2.4.3.  The application for licensure in Utah shall be
accompanied by an irrevocable written consent allowing service
of process on the Commission or the Division.

2.4.4.  The applicant shall provide a written record of his
license history, if any, and documentation of disciplinary action,
if any, against his license.

R162-2-5.  Reciprocity.
2.5.  The Division, with the concurrence of the

Commission, may enter into specific reciprocity agreements
with other states on the same basis as Utah licensees are granted
licenses by those states.

KEY:  real estate business
June 3, 1999 61-2-5.5
Notice of Continuation June 12, 2002
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R162.  Commerce, Real Estate.
R162-3.  License Status Change.
R162-3-1.  Status Changes.

3.1.  A licensee must notify the Division within ten
working days of any status change.  Status changes are effective
on the date the properly executed forms and appropriate non-
refundable fees are received by the Division.  Notice must be on
the forms required by the Division.

3.1.1.  Change of name requires submission of official
documentation such as a marriage or divorce certificate, or
driver’s license.

3.1.2.  Change of business, home address or mailing
address requires written notification.  A post office box without
a street address is unacceptable as a business or home address.
The licensee may designate any address to be used as a mailing
address.

3.1.3.  Change of name of a brokerage must be
accompanied by evidence that the new name has been approved
by the Division of Corporations, Department of Commerce.

3.1.4.  Change of Principal Broker of a real estate
brokerage which is a sole proprietorship, requires closure of the
registered entity.  The new principal broker will activate the
Registered Company and provide proof from the Division of
Corporations of the authorization to use the DBA.  Change cards
will be required for the terminating Principal Broker, new
Principal Broker and all licensees affiliated with the brokerage.

3.1.5.  Change of a Principal Broker within an entity which
is not a sole proprietorship requires written notice from the
entity signed by both the terminating Principal Broker and the
new Principal Broker.

R162-3-2.  Unavailability of Licensee.
3.2.  If a licensee is not available to properly execute the

form required for a status change, the status change may still be
made provided a letter advising of the change is mailed by
certified mail to the last known address of the unavailable
licensee.  A verified copy of the letter and proof of mailing by
certified mail must be attached to the form when it is submitted
to the Division.

R162-3-3.  Transfers.
3.3.  Prior to transferring from one principal broker to

another principal broker, the licensee must mail or deliver to the
Division written notice of the change on the form required by
the Division.

R162-3-4.  Inactivation.
3.4.  To voluntarily inactivate a license, the licensee must

deliver or mail to the Division a written request for the change
signed by both the licensee and principal broker.

3.4.1.  Prior to placing his license on an inactive status, a
principal broker must provide written notice to each licensee
affiliated with him of that licensing status change.  Evidence of
that written notice must be provided to the Division in order to
process the status change.  The inactivation of the license of a
principal broker will also cause the licenses of all affiliated
licensees to be immediately inactivated if they do not transfer
their licenses in accordance with R162-3.3 prior to the effective
date of the principal broker’s status change.

3.4.2.  The non-renewal, suspension, or revocation of the
license of a principal broker will cause the licenses of all
affiliated licensees to be immediately inactivated if they do not
transfer their licenses in accordance with R162-3.3 prior to the
effective date of the principal broker’s status change.

3.4.2.1.  When a principal broker is notified that his license
will be suspended or revoked, he must, prior to the effective
date of the suspension or revocation, provide written notice to
each licensee affiliated with him of that status change.  In
addition, the Division shall send written notice to each sales
agent, associate broker, or branch broker of the effective date of
inactivation and the process for transfer.

3.4.3.  The principal broker may involuntarily inactivate
the license of the sales agent or associate broker by complying
with R162-3.2.

R162-3-5.  Activation.
3.5.  All licensees changing to active status must submit to

the Division the applicable non-refundable activation fee and a
written request for activation on the form required by the
Division.  If the license has been on an "inactive" status in
excess of one year, the licensee must provide to the Division a
certificate evidencing completion of the education or
examination requirements set forth in Section 61-2-9.  At the
time of the licensee’s next renewal, education which was used to
activate the license may not be used again for continuing
education purposes.

R162-3-6.  Renewal.
3.6.  A license renewal notice shall be sent by the Division

to the licensee at the mailing address shown on the division
records.  The licensee must return the completed renewal notice,
proof of completion of 12 hours of continuing education and the
applicable non-refundable renewal fee to the Division on or
before the expiration shown on the notice.  Renewal of an active
Principal Broker license requires certification that the business
name under which the licensee is operating is still current and
in good standing with the Division of Corporations and that all
real estate trust accounts are current.

3.6.1.  If the renewal fee and documentation are not
received within the prescribed time period, the license shall
expire.

3.6.2.  When an active license expires, the licensee’s
affiliation with a principal brokerage automatically terminates.
The license may be renewed for a period of thirty days after the
expiration date upon payment of a non-refundable late fee in
addition to the requirements of R162-3.5 and R162-3.6.

3.6.3.  After this 30-day period and until six months after
the expiration date the license may be reinstated by paying a
non-refundable reinstatement fee, and providing proof of
satisfactory completion of the Utah portion of the prelicensing
education required under Section 61-2-6 or passing the Utah
portion of the real estate examination, in addition to the
requirements of R162-3.5 and R162-3.6.

3.6.4.  A principal broker’s failure to renew his license
when due, which causes the licenses of those affiliated with him
to be placed on an inactive status, shall be separate grounds for
disciplinary action against the principal broker.

3.6.5.  If the Division has received a licensee’s renewal
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documents in a timely manner but the information is incomplete,
the licensee shall be extended a 15-day grace period to complete
the application.

3.6.6.  Education credit will be given for a course taken in
another state provided the course has been certified for
continuing education purposes in another state.  These courses
shall meet the Utah requirement of protection of the public,
except that credit will not be given for education where the
subject matter pertains to another state’s license laws.

3.6.6.1.  Prior approval must be obtained from the division
before credit will be granted.  Evidence must be provided to the
Division that the course was certified by another licensing
jurisdiction at the time the course was taken.

KEY:  real estate business
April 23, 1998 61-2-5.5
Notice of Continuation June 3, 2002
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R162.  Commerce, Real Estate.
R162-4.  Office Procedures - Real Estate Principal
Brokerage.
R162-4-1.  Records and Copies of Documents.

4.1.  The principal broker must maintain in his office and
make available for inspection and copying by the Division all
records pertaining to a real estate transaction for a period of at
least three calendar years following the year in which an offer
was rejected or the transaction either closed or failed.

4.1.1.  Location of Records.  Unless otherwise authorized
by the Division in writing, the business records of the principal
broker shall be maintained at his principal business location or,
where applicable, at the branch office.  If a brokerage closes its
operation the principal broker must, within ten days after the
closure, notify the Division in writing of where the records will
be maintained in order to comply with R162-4.1 above.  If a
brokerage files for bankruptcy, the principal broker must, upon
filing, notify the Division in writing of the filing and the current
location of brokerage records.

4.1.2.  Transaction Identification.  All transactions, whether
pending, closed or failed, must be numbered consecutively and
identifiable in a manner that, in the opinion of the representative
of the Division, the transaction can be readily followed in all
pertinent documents.  A sequential transaction number is to be
assigned to every offer, and a separate transaction file is to be
maintained for every offer, including rejected offers involving
funds deposited to the brokerage trust account.  A sequential
transaction number need not be assigned to rejected offers which
do not involve funds deposited to trust.  The principal broker
may, at his option, maintain a separate transaction file for each
rejected offer which does not involve funds deposited to trust or
keep such rejected offers in a single file.

4.1.3.  Statement of Account.  At the expiration of 30 days
after an offer has been made by a buyer and accepted by a seller,
either party may demand, and the principal broker must furnish,
a detailed statement showing the current status of the
transaction.  On demand by either party, the principal broker
must furnish an updated statement at 30-day intervals thereafter
until the transaction is closed.

4.1.4.  Closing Statements.  A principal broker charged
with closing a sale shall cause to be prepared and delivered to
the buyer and seller, upon completion of a transaction, a detailed
closing statement of all their respective accounts showing
receipts and disbursement.

4.1.4.1.  Closing statements for all real estate transactions
in which a real estate principal broker participates must show
the following:  the date of closing; the total purchase price of the
property; an itemization of all adjustments, money, or things of
value received or paid, and to whom each item is credited or
debited.  The dates of the adjustments must be shown if they are
not the same as the date of the closing.  Also shown must be the
balances due from the respective parties to the transaction, and
the names of the payees, makers, and assignees of all notes paid,
made, or assumed.  The statements furnished to each party to the
transaction must contain an itemization of credits and debits as
pertain to each party.

4.1.4.2.  The principal broker or his authorized
representative must attend all closings.  The principal broker is
responsible for the content and accuracy of all closing

statements regardless of who closes the transaction.
4.1.4.3.  The principal broker closing the transaction must

show proof of delivery of the closing statement to the buyer and
seller.  Signatures of the buyer and seller on the file copy of the
closing statement or a copy of a transmittal letter sent by
certified mail, return receipt requested, when signatures are not
attainable, will satisfy this requirement.

4.1.5.  Death or Disability of Principal Broker:  Upon the
death or inability of a principal broker to act as a principal
broker the following procedures shall apply:

4.1.5.1.  In the case of a corporation, partnership, Limited
Liability Company, association, or other legal entity the
provisions of R162-2-2.3.2. shall apply.

4.1.5.2.  In the case of a sole proprietor all brokerage
activity must cease and a family attorney or representative shall:
(1) notify the Division and all licensees affiliated with the
principal broker in writing of the date of death or disability; (2)
advise the Division as to the location where records will be
stored; (3) notify each listing and management client in writing
to the effect that the principal broker is no longer in business
and that the client may enter a new listing or management
agreement with the firm of his choice; (4) notify each party and
cooperating broker to any existing contracts; and (5) retain trust
account monies under the control of the administrator, executor
or co-signer on the account until all parties to each transaction
agree in writing to disposition or until a court of competent
jurisdiction issues an order relative to disposition.

R162-4-2.  Trust Accounts.
4.2  All monies received in a real estate transaction

regulated under Section 61-2-1, et seq., must be deposited in a
separate non-interest bearing "Real Estate Trust Account," or,
if the broker and the parties to the transaction agree in writing,
into an "Interest Bearing Real Estate Trust Account," in a Utah
bank, credit union, or other approved escrow depository in this
state.  The principal broker will be held personally responsible
for deposits at all times.  The principal broker must notify the
Division in writing of the location and account numbers of all
real estate trust accounts which he maintains.  The "Real Estate
Trust Account" and the "Interest Bearing Real Estate Trust
Account" shall be used exclusively for real estate transactions
regulated under Section 61-2-1, et seq.  Funds received in
connection with rental of tourist accommodations for any period
of less than 30 consecutive days shall not be deposited in the
"Real Estate Trust Account" or the "Interest Bearing Real Estate
Trust Account."

4.2.1.  Deposits.  All monies received by a licensee in a
real estate transaction, whether it be cash or check, must be
delivered to the principal broker and deposited within three
banking days after receipt of the funds by the licensee.  This rule
does not apply when:

4.2.1.1.  The Real Estate Purchase Contract or other
agreement states that the earnest money or other funds are to be
held for a specific length of time or are to be deposited upon
acceptance by the seller; or

4.2.1.2.  The Real Estate Purchase Contract or other
agreement states that the earnest money or other funds are to be
made out and paid to the seller, or to the person or company
named as the escrow closing agent; or
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4.2.1.3.  A promissory note is given as the earnest money
deposit or otherwise credited to the transaction.  The promissory
note must name the seller as payee and be retained in the
principal broker’s file until closing.  If a promissory note is used
in a real estate transaction, the Real Estate Purchase Contract or
other agreement must disclose that the consideration is in the
form of a promissory note.

4.2.2.  Commingling.  Not more than $100 of the principal
broker’s own funds can remain in the "Real Estate Trust
Account" or the "Property Management Trust Account," or the
Division will consider the account to be commingled.

4.2.3.  Builder Deposits.  If a principal broker, who is also
a builder or developer, receives deposit money under a Real
Estate Purchase Contract, construction contract, or other
agreement which provides for the construction of a dwelling, the
deposit money must be placed in the "Real Estate Trust
Account" or if the broker and the parties to the transaction agree
in writing, the "Interest Bearing Real Estate Trust Account" and
not be used for construction purposes unless specifically
provided in the document or by separate written consent of the
purchaser.

4.2.4.  Interest Bearing Account.  If an earnest money
deposit is received and the parties believe that it would be
uneconomical to place the money on demand in the "Real Estate
Trust Account," or the parties want interest earned on the
deposit to be used for an affordable housing program , such as
the Utah Association of REALTORS Housing Opportunity
Fund (UARHOF), the principal broker may, upon the written
request of the parties, place the money in a separate "Interest
Bearing Real Estate Trust Account."  The written request must
designate to whom the interest will be paid upon completion or
failure of the sale.

4.2.5.  Liability for Receipt.  All consideration represented
as received by a licensee on a Real Estate Purchase Contract or
other document must have, in fact, been received by the
licensee.  A licensee must not rely on a buyer’s or a lessee’s
promise to deliver the consideration at a future date.

4.2.6  Property Management Trust Account.  Each
principal broker engaged in property management shall establish
a separate "Property Management Trust Account."  A principal
broker who collects rents for others only occasionally or who
does so as a convenience for his clients, and manages no more
than six accounts, may use the "Real Estate Trust Account" for
this purpose and need not maintain a "Property Management
Trust Account".

4.2.7.  Disbursements.  All cash and like payments in lieu
of cash received by a principal broker in a real estate transaction
are to be disbursed only in accordance with the terms of the Real
Estate Purchase Contract which authorizes such disbursement,
other proper written authorization of the parties having an
interest in the payments, or by court order.

4.2.7.1.  The withdrawal of any portion of the principal
broker’s sales commission must not take place without written
authorization from the seller and buyer or until the closing
statements have been delivered to the buyer and seller and the
buyer or seller has been paid for the amount due as determined
by the closing statement.

4.2.7.2.  Commissions due the principal broker, other
licensees associated with the principal broker, or other principal

brokers may be paid directly from the trust account only after
the transaction is closed or otherwise terminated.  If
commissions are so disbursed, a record of each disbursement is
to be recorded on the trust account ledger sheet for the
transaction.

4.2.7.3.  When it becomes apparent to the principal broker
that a transaction has failed, or if a party to the failed transaction
requests disbursement of the earnest money or other trust funds,
those funds may only be disbursed by the principal broker as
provided in R162-4.2.7 above.

4.2.7.4.  In the event a dispute arises over the return or
forfeiture of the earnest money or other trust funds, and no party
has filed a civil suit arising out of the transaction, the principal
broker shall, within 15 days of notice of the dispute, provide the
parties written notice of the dispute and request them to meet to
mediate the matter.  If the parties have contractually agreed to
submit disputes arising out of their contract to mediation, the
principal broker shall notify the parties of their obligation to
submit the dispute over funds to an independent mediator
agreed upon by the parties.  If the parties have not contractually
agreed to independent mediation, the principal broker holding
the earnest money or trust funds shall use good faith best efforts
to mediate.

4.2.7.4.1.  In the event the dispute is not resolved in either
a broker or independent mediation attempt, the principal broker
shall maintain the disputed funds in a non-interest bearing real
estate trust account.  If the parties authorize, or if they
previously authorized, deposit into a separate interest bearing
trust account as provided in R162-4.2.4, the disputed funds may
be maintained in a separate interest bearing trust account for
disputed funds.  The funds shall only be disbursed by the
principal broker:  (1) upon written authorization of the parties
who will not receive the funds; (2) pursuant to the order of a
court of competent jurisdiction; or (3) as provided in Section
4.2.7.4.2.

4.2.7.4.2.  If the principal broker has not received written
notice of a claim to the funds, including interest if any, within
five years after the failure of the transaction, the principal broker
may remit the funds to the State Treasurer’s Office as
"abandoned" property according to the provisions of Utah Code
Section 67-4a-101, et seq.

4.2.8.  Records.  A principal broker must maintain at his
principal business location a complete record of all
consideration received or escrowed for real estate transactions
in the following manner:

4.2.8.1.  A duplicate deposit slip must show the amount of
money received, the transaction number, and the date and place
of deposit.

4.2.8.2.  A set of checks and deposit slips must be used
denoting the principal broker’s business name and address,
stating "Real Estate Trust Account" or "Property Management
Trust Account," with the checks numbered consecutively.
Checks drawn on this account are to be identified to the specific
transaction.  Deposits to this account are to be identified to the
specific transaction.  Voided trust checks are to be marked
"Void" and the original check retained in the principal broker’s
file.  A principal broker may establish as many bank trust
accounts as desired.  However, each trust account must be
identified with the type of activity for which the account is to be
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used and the Division must be notified in writing when each
account is established.

4.2.8.3.  A check register or check stubs must be
maintained which itemize deposits and disbursements in
consecutive order showing the date, payee or payor, the
transaction information, check number, amount of disbursement
or deposit, and the current balance remaining in the account.

4.2.8.4.  An individual trust ledger sheet must be
established upon deposit of any consideration and assigned a
sequential transaction number for each transaction--be it rental,
sale, or other.  The ledger sheet must show the names of the
parties, location of the property, the date and amount of each
deposit or disbursement, the name of the payee and payor, the
current balance remaining, and any other relevant transaction
information.  Each ledger sheet, after the transaction is closed,
must show the final disposition of the consideration and be
retained in the principal broker’s file for a minimum of three
years following the year in which the transaction was closed.

4.2.8.5.  The trust account is to be reconciled with the bank
statement at least monthly.  The trust liability, which is the total
of ledger cards, and similar books, records, and accounts must
be kept up to date.

R162-4-3.  Branch Office.
4.3  A branch office must be registered with the Division

prior to operation.
4.3.1.  Exemptions.  A branch office does not include a

model home, a project sales office, or a facility established for
twelve months or less as a temporary site for marketing activity,
such as an exhibit booth.

4.3.2.  Operation.  A branch office must operate under the
same business name as the principal brokerage.

4.3.3.  Trust Account.  The principal broker or branch
broker must notify the Division in writing of the location and
account number of all real estate trust accounts in which the
funds received at each branch office will be deposited.

4.3.4.  Branch Broker.  Each branch office must have a
branch broker who will actively manage the office.  The branch
broker must be an associate broker.  The principal broker must
actively supervise the branch broker.

4.3.5.  Registration.  To register a branch office, the
principal broker must submit to the Division, on the forms
required by the Division, the location of the branch, the name of
the branch broker and the names of all associate brokers and
sales agents assigned to the branch, accompanied by the
applicable fee.

4.3.6.  Change of Branch Broker.  The principal broker
must notify the Division in writing on the forms required by the
Division at the time of a change of branch broker.

KEY:  real estate business
April 23, 1998 61-2-5.5
Notice of Continuation June 3, 2002
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R162.  Commerce, Real Estate.
R162-5.  Property Management.
R162-5-1.  Definition.

5.1.  For purposes of this rule, property management
requiring a real estate license includes advertising real estate for
lease or rent, procuring prospective tenants or lessees,
negotiating lease or rental terms, executing lease or rental
agreements, collecting rent and accounting for and disbursing
the money collected, arranging for repairs to be made to the real
estate, and all other acts listed in Section 61-2-2(9)(c).  It does
not include the leasing or management of surface or subsurface
minerals, or oil and gas interests, which is separate from a sale
or lease of the surface estate.

R162-5-2.  Exemptions.
5.2.  The following individuals are not required to hold

active real estate licenses to engage in property management:
5.2.1.  Owners.  An owner of real estate who manages his

own property;
5.2.2.  Employees.  A regular salaried employee of an

owner of real estate who manages property owned by his
employer;

5.2.3.  Apartment Managers.  An individual who manages
the apartments at which he resides in exchange for free or
reduced rent on his apartment.

5.2.4.  Homeowner’s Association Employees.  A full time
salaried employee of a homeowner’s association who manages
units subject to the declaration of condominium which
established the homeowner’s association.

R162-5-3.  Property Management by Real Estate Brokerage.
5.3.  All property management performed by a real estate

brokerage which has not obtained a separate property
management company registration, or any licensees or
unlicensed assistants affiliated with the brokerage, shall be done
under the name of the brokerage and not under a separate
business name.

5.3.1.  All property management activities by a sales agent
or associate broker affiliated with a principal broker shall be
actively supervised by that principal broker.  In the case of a
branch office, the branch broker shall also actively supervise the
licensees and unlicensed assistants affiliated with that branch.

R162-5-4.  Property Management by Separate Property
Management Company.

5.4.  A separate property management company registration
must be obtained in order to conduct property management
business under a name different than that of the real estate
brokerage.

5.4.1.  The business of a separate property management
company shall be exclusively property management.  No real
estate sales activity may be conducted by a property
management company.

5.4.2.  A license to operate a property management
company will be granted upon compliance with the following
conditions:

5.4.2.1.  Application.  Submission of the property
management company application form required by the division,
signed by an actively licensed principal broker, together with the

proper application fees.
5.4.2.2.  Business Name Approval.  Compliance with the

name approval provisions in R162-2.3. in the case of a principal
broker who registers the name of his property management
company with the division or R162-2.4. in the case of a property
management company registration issued to a corporation,
partnership, Limited Liability Company or association.

5.4.2.3.  Property management by unlicensed principals or
owners prohibited.  Individuals who are principals or owners of
a corporation, partnership, Limited Liability Company or
association which is issued a property management company
registration shall not engage in activity which requires a license
unless they are licensed with the division and properly affiliated
with the management broker for the corporation, partnership,
Limited Liability Company or association.

5.4.3.  The principal broker shall sign and submit the forms
required by the division to affiliate with the property
management company of each associate broker, branch broker
and sales agent who will conduct property management services
for the property management company.

5.4.4.  Support Services Personnel.  Individuals who are
employees of a property management company may perform the
following services under the supervision of the principal broker
without holding active real estate licenses:  providing a
prospective tenant with access to a vacant apartment; providing
secretarial, bookkeeping, maintenance, or rent collection
services; quoting predetermined rent and lease terms; and filling
out pre-printed lease or rental agreements.

5.4.5.  Supervision.  All property management activities by
an associate broker or sales agent affiliated with the
management company and all activities on behalf of the
company by support services personnel shall be actively
supervised by the principal broker of the company.  In the case
of a branch office, the branch broker shall also actively
supervise the licensees and support services personnel affiliated
with that branch.

KEY:  real estate business
April 23, 1998 61-2-5
Notice of Continuation June 3, 2002
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R162.  Commerce, Real Estate.
R162-6.  Licensee Conduct.
R162-6-1.  Improper Practices.

6.1.1.  False devices.  A licensee shall not propose, prepare,
or cause to be prepared any document, agreement, closing
statement, or any other device or scheme, which does not reflect
the true terms of the transaction, nor shall a licensee knowingly
participate in any transaction in which a similar device is used.

6.1.1.1.  Loan Fraud.  A licensee shall not participate in a
transaction in which a buyer enters into any agreement that is
not disclosed to the lender, which, if disclosed, may have a
material effect on the terms or the granting of the loan.

6.1.1.2.  Double Contracts.  A licensee shall not use or
propose the use of two or more purchase agreements, one of
which is not made known to the prospective lender or loan
guarantor.

6.1.2.  Signs.  It is prohibited for any licensee to have a
sign on real property without the written consent of the property
owner.

6.1.3.  Licensee’s Interest in a Transaction.  A licensee shall
not buy, sell, or lease or rent any real property as a principal,
either directly or indirectly, without first disclosing in writing on
the purchase agreement or the lease or rental agreement his true
position as principal in the transaction.  A licensee will be
considered to be a principal for the purposes of this rule if he is
an owner, officer, director, partner, member, or employee of an
entity which is a principal in the transaction.  In the case of a
licensee who is a stockholder but who is not an officer, director
or employee of a corporation which is a principal in the
transaction, the licensee will be considered to be a principal for
the purposes of this rule if he owns more than 10% of the stock
of the corporation.

6.1.4.  Listing Content.  The real estate licensee completing
a listing agreement is responsible to make reasonable efforts to
verify the accuracy and content of the listing.

6.1.4.1.  Net listings are prohibited and shall not be taken
by a licensee.

6.1.5.  Advertising.  This rule applies to all advertising
materials, including newspaper, magazine, Internet, e-mail,
radio, and television advertising, direct mail promotions,
business cards, door hangers, and signs.

6.1.5.1.  Any advertising by active licensees that does not
include the name of the real estate brokerage as shown on
Division records is prohibited except as otherwise stated herein.

6.1.5.2  If the licensee advertises property in which he has
an ownership interest and the property is not listed, the ad need
not appear over the name of the real estate brokerage if the ad
includes the phrase "owner-agent" or the phrase "owner-broker".

6.1.5.3.  Names of individual licensees may be advertised
in addition to the brokerage name.  If the names of individual
licensees are included in advertising, the brokerage must be
identified in a clear and conspicuous manner.  This requirement
may be satisfied by identifying the brokerage in lettering which
is at least one-half the size of the lettering which identifies the
individual licensees.

6.1.5.4.  Advertising teams, groups, or other marketing
entities which are not licensed as brokerages is prohibited if the
advertising states "owner-agent" or "owner-broker" instead of
the brokerage name.

6.1.5.5.  Advertising teams, groups, or other marketing
entities which are not licensed as brokerages is permissible in
advertising which includes the brokerage name upon the
following conditions:

(a)  The brokerage must be identified in a clear and
conspicuous manner.  This requirement may be satisfied by
identifying the brokerage in lettering which is at least one-half
the size of the lettering which identifies the team, group, or
other marketing entity; and

(b)  The advertising shall clearly indicate that the team,
group, or other marketing entity is not itself a brokerage and that
all licensees involved in the entity are affiliated with the
brokerage named in the advertising.

6.1.5.6  If any photographs of personnel are used, the
actual roles of any individuals who are not licensees must be
identified in terms which make it clear that they are not
licensees.

6.1.5.7.  Any artwork or text which states or implies that
licensees have a position or status other than that of sales agent
or associate broker affiliated with a brokerage is prohibited.

6.1.5.8.  Under no circumstances may a licensee advertise
or offer to sell or lease property without the written consent of
the owner of the property or the listing broker.  Under no
circumstances may a licensee advertise or offer to sell or lease
property at a lower price than that listed without the written
consent of the seller or lessor.

6.1.5.9  If an active licensee advertises to purchase or rent
property, all advertising must contain the name of the licensee’s
real estate brokerage as shown on Division records.

6.1.6.  Double Commissions.  In order to avoid subjecting
the seller to paying double commissions, licensees must not sell
listed properties other than through the listing broker.  A
licensee shall not subject a principal to paying a double
commission without the principal’s informed consent.

6.1.6.1.  A licensee shall not enter or attempt to enter into
a concurrent agency representation agreement with a buyer or a
seller, a lessor or a lessee, when the licensee knows or should
know of an existing agency representation agreement with
another licensee.

6.1.7.  Retention of Buyer’s Deposit.  A principal broker
holding an earnest money deposit shall not be entitled to any of
the deposit without the written consent of the buyer and the
seller.

6.1.8.  Unprofessional conduct.  No licensee shall engage
in any of the practices described in Section 61-2-2, et seq.,
whether acting as agent or on his own account, in a manner
which fails to conform with accepted standards of the real estate
sales, leasing or management industries and which could
jeopardize the public health, safety, or welfare and includes the
violation of any provision of Section 61-2-2, et seq. or the rules
of this chapter.

6.1.9.  Finder’s Fees.  A licensee may not pay a finder’s fee
or give any valuable consideration to an unlicensed person or
entity for referring a prospect in a real estate transaction, except
as provided in this rule.

6.1.9.1.  Token gifts.  A licensee may give a gift valued at
$50 or less to an individual in appreciation for an unsolicited
referral of a prospect which resulted in a real estate transaction.

6.1.10.  Referral fees from lenders.  A licensee may not
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receive a referral fee from a lender.
6.1.11.  Failure to have written agency agreement.  To

avoid representing more than one party without the informed
consent of all parties, principal brokers and licensees acting on
their behalf shall have written agency agreements with their
principals.  The failure to define an agency relationship in
writing will be considered unprofessional conduct and grounds
for disciplinary action by the Division.

6.1.11.1.  A principal broker and licensees acting on his
behalf who represent a seller shall have a written agency
agreement with the seller defining the scope of the agency.

6.1.11.2.  A principal broker and licensees acting on his
behalf who represent a buyer shall have a written buyer agency
agreement with the buyer defining the scope of the agency.

6.1.11.3.  A principal broker and licensees acting on his
behalf who represent both buyer and seller shall have written
agency agreements with both buyer and seller which define the
scope of the limited agency and which demonstrate that the
principal broker has obtained the informed consent of both
buyer and seller to the limited agency as set forth in Section
R162-6.2.16.3.1.

6.1.11.4.  A licensee affiliated with a brokerage other than
the listing brokerage who wishes to act as a sub-agent for the
seller, shall, prior to showing the seller’s property:

(a) obtain permission from the principal broker with whom
he is affiliated to act as a sub-agent;

(b) notify the listing brokerage that sub-agency is
requested;

(c) enter into a written agreement with the listing brokerage
consenting to the sub-agency and defining the scope of the
agency; and

(d) obtain from the listing brokerage all information about
the property which the listing brokerage has obtained.

6.1.11.5.  A principal broker and licensees acting on his
behalf who act as a property manager shall have a written
property management agreement with the owner of the property
defining the scope of the agency.

6.1.11.6.  A principal broker and licensees acting on his
behalf who represent a tenant shall have a written agreement
with the tenant defining the scope of the agency.

R162-6-2.  Standards of Practice.
6.2.1.  Approved Forms.  The following standard forms are

approved by the Utah Real Estate Commission and the Office of
the Attorney General for use by all licensees:

(a)  September 30, 1999, Real Estate Purchase Contract
(mandated use of this form is July 1, 2000);

(b)  January 1, 1999 Real Estate Purchase Contract for
Residential Construction;

(c)  January 1, 1987, Uniform Real Estate Contract;
(d)  October 1, 1983, All Inclusive Trust Deed;
(e)  October 1, 1983, All Inclusive Promissory Note

Secured by All Inclusive Trust Deed;
(f)  January 1, 1999, Addendum/Counteroffer to Real

Estate Purchase Contract;
(g)  January 1, 1999, Seller Financing Addendum to Real

Estate Purchase Contract;
(h)  January 1, 1999, Survey Addendum to Real Estate

Purchase Contract;

(i)  January 1, 1999, Buyer Financial Information Sheet;
(j)  January 1, 1999, FHA/VA Loan Addendum to Real

Estate Purchase Contract;
(k)  January 1, 1999, Assumption Addendum to Real Estate

Purchase Contract;
(l)  January 1, 1999, Lead-based Paint Addendum to Real

Estate Purchase Contract;
(m)  January 1, 1999, Disclosure and Acknowledgment

Regarding Lead-based Paint and/or Lead-based Paint Hazards.
6.2.1.1.  Forms Required for Closing.  Principal brokers

and associate brokers may fill out forms in addition to the
standard state-approved forms if the additional forms are
necessary to close a transaction.  Examples include closing
statements, and warranty or quit claim deeds.

6.2.1.2.  Forms Prepared by an Attorney.  Any licensee
may fill out forms prepared by the attorney for the buyer or
lessee or the attorney for the seller or lessor to be used in place
of any form listed in R162-6.2.1 (a) through (g) if the buyer or
lessee or the seller or lessor requests that other forms be used
and the licensee verifies that the forms have in fact been drafted
by the attorney for the buyer or lessee, or the attorney for the
seller or lessor.

6.2.1.3.  Additional Forms.  If it is necessary for a licensee
to use a form for which there is no state-approved form, for
example, the licensee may fill in the blanks on any form which
has been prepared by an attorney, regardless of whether the
attorney was employed for the purpose by the buyer, seller,
lessor, lessee, brokerage, or an entity whose business enterprise
is selling blank legal forms.

6.2.1.4.  Standard Supplementary Clauses.  There are
Standard Supplementary Clauses approved by the Utah Real
Estate Commission which may be added to Real Estate Purchase
Contracts by all licensees.  The use of the Standard
Supplementary Clauses will not be considered the unauthorized
practice of law.

6.2.2.  Copies of Agreement.  After a purchase agreement
is properly signed by both the buyer and seller, it is the
responsibility of each participating licensee to cause copies
thereof, bearing all signatures, to be delivered or mailed to the
buyer and seller with whom the licensee is dealing.  The
licensee preparing the document shall not have the parties sign
for a final copy of the document prior to all parties signing the
contract evidencing agreement to the terms thereof.  After a
lease is properly signed by both landlord and tenant, it is the
responsibility of the principal broker to cause copies of the lease
to be delivered or mailed to the landlord or tenant with whom
the brokerage or property management company is dealing.

6.2.3.  Residential Construction Agreement.  The Earnest
Money Sales Agreement for Residential Construction must be
used for all transactions for the construction of dwellings to be
built or presently under construction for which a Certificate of
Occupancy has not been issued.

6.2.4.  Employee Licensee.  A real estate licensee working
as a regular salaried employee as defined in section 1 of these
rules, who sells real estate owned by the employer or leases real
estate owned by the employer, may only do so and may only be
compensated directly by the employer under one of the
following conditions:  (1) the licensee is a principal broker; (2)
the employer has on its staff a principal broker with whom the
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licensee affiliates for sales or management transactions; or (3)
the employer contracts with a principal broker so that all
employed licensees are affiliated with and supervised by a
principal broker.

6.2.5.  Real Estate Auctions.  A principal broker who
contracts or in any manner affiliates with an auctioneer or
auction company which is not licensed under the provisions of
Section 61-2-1 et seq. for the purpose of enabling that
auctioneer or auction company to auction real property in this
state, shall be responsible to assure that all aspects of the auction
comply with the requirements of this section and all other laws
otherwise applicable to real estate licensees in real estate
transactions.  Auctioneers and auction companies who are not
licensed under the provisions of Section 61-2-1 et seq. may
conduct auctions of real property located within this state upon
the following conditions:

6.2.5.1.  Advertising.  All advertising and promotional
materials associated with an auction must conspicuously
disclose that the auction is conducted under the supervision of
a named principal broker licensed in this state; and

6.2.5.2.  Supervision.  The auction must be conducted
under the supervision of a principal broker licensed in this state
who must be present at the auction; and

6.2.5.3.  Use of Approved Forms.  Any purchase
agreements used at the auction must meet the requirements of
Section 61-2-20 and must be filled out by a Utah real estate
licensee; and

6.2.5.4.  Placement of Deposits.  All monies deposited at
the auction must be placed either in the real estate trust account
of the principal broker who is supervising the auction or in an
escrow depository agreed to in writing by the parties to the
transaction.

6.2.5.5.  Closing Arrangements.  The principal broker
supervising the auction shall be responsible to assure that
adequate arrangements are made for the closing of each real
estate transaction arising out of the auction.

6.2.6.  Guaranteed Sales.  As used herein, the term
"guaranteed sales plan" includes:  (a) any plan in which a seller’s
real estate is guaranteed to be sold or; (b) any plan whereby a
licensee or anyone affiliated with a licensee will purchase a
seller’s real estate if it is not purchased by a third party in the
specified period of a listing or within some other specified
period of time.

6.2.6.1.  In any real estate transaction involving a
guaranteed sales plan, the licensee shall provide full disclosure
as provided herein regarding the guarantee:

(a)  Written Advertising.  Any written advertisement by a
licensee of a "guaranteed sales plan" shall include a statement
advising the seller that if the seller is eligible, costs and
conditions may apply and advising the seller to inquire of the
licensee as to the terms of the guaranteed sales agreement.  This
information shall be set forth in print at least one-fourth as large
as the largest print in the advertisement.

(b)  Radio/Television Advertising.  Any radio or television
advertisement by a licensee of a "guaranteed sales plan" shall
include a conspicuous statement advising if any conditions and
limitations apply.

(c)  Guaranteed Sales Agreements.  Every guaranteed sales
agreement must be in writing and contain all of the conditions

and other terms under which the property is guaranteed to be
sold or purchased, including the charges or other costs for the
service or plan, the price for which the property will be sold or
purchased and the approximate net proceeds the seller may
reasonably expect to receive.

6.2.7.  Agency Disclosure.  In every real estate transaction
involving a licensee, as agent or principal, the licensee shall
clearly disclose in writing to his respective client(s) or any
unrepresented parties, his agency relationship(s).  The
disclosure shall be made prior to the parties entering into a
binding agreement with each other.  The disclosure shall
become part of the permanent file.

6.2.7.1.  When a binding agreement is signed in a sales
transaction, the prior agency disclosure shall be confirmed in the
currently approved Real Estate Purchase Contract or, with
substantially similar language, in a separate provision
incorporated in or attached to that binding agreement.

6.2.7.2.  When a lease or rental agreement is signed, a
separate provision shall be incorporated in or attached to it
confirming the prior agency disclosure.  The agency disclosure
shall be in the form stated in R162-6.2.7.1, but shall substitute
terms applicable for a rental transaction for the terms "buyer",
"seller", "listing agent", and "selling agent".

6.2.7.3.  Disclosure to other agents.  An agent who has
established an agency relationship with a principal shall disclose
who he or she represents to another agent upon initial contact
with the other agent.

6.2.8.  Duty to Inform.  Sales agents and associate brokers
must keep their principal broker or branch broker informed on
a timely basis of all real estate transactions in which the licensee
is involved, as agent or principal, in which the licensee has
received funds on behalf of the principal broker or in which an
offer has been written.

6.2.9.  Broker Supervision.  Principal brokers and associate
brokers who are branch brokers shall be responsible for
exercising active supervision over the conduct of all licensees
affiliated with them.

6.2.9.1.  A broker will not be held responsible for
inadequate supervision if:

(a)  An affiliated licensee violates a provision of Section
61-2-1, et seq., or the rules promulgated thereunder, in
contravention of the supervising broker’s specific written
policies or instructions; and

(b)  Reasonable procedures were established by the broker
to ensure that licensees receive adequate supervision and the
broker has followed those procedures; and

(c)  Upon learning of the violation, the broker attempted to
prevent or mitigate the damage; and

(d)  The broker did not participate in the violation; and
(e)  The broker did not ratify the violation; and
(f)  The broker did not attempt to avoid learning of the

violation.
6.2.9.2.  The existence of an independent contractor

relationship or any other special compensation arrangement
between the broker and affiliated licensees shall not release the
broker and licensees of any duties, obligations, or
responsibilities.

6.2.10.  Disclosure of Fees.  If a real estate licensee who is
acting as an agent in a transaction will receive any type of fee in
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connection with a real estate transaction in addition to a real
estate commission, that fee must be disclosed in writing to all
parties to the transaction.

6.2.11.  Fees from Builders.  All fees paid to a licensee for
referral of prospects to builders must be paid to the licensee by
the principal broker with whom he is licensed and affiliated.  All
fees must be disclosed as required by R162-6.2.10.

6.2.12.  Fees from Manufactured Housing Dealers.  If a
licensee refers a prospect to a manufactured home dealer or a
mobile home dealer, under terms as defined in Section 58-56-1,
et seq., any fee paid for the referral of a prospect must be paid
to him by the principal broker with whom he is licensed.

6.2.13.  Gifts and Inducements.  A gift given by a principal
broker to a buyer or seller, lessor or lessee, in a real estate
transaction as an inducement to use the services of a real estate
brokerage, or in appreciation for having used the services of a
brokerage, is permissible and is not an illegal sharing of
commission.  If an inducement is to be offered to a buyer or
seller, lessor or lessee, who will not be obligated to pay a real
estate commission in a transaction, the principal broker must
obtain from the party who will pay the commission written
consent that the inducement be offered.

6.2.14.  "Due-On-Sale" Clauses.  Real estate licensees have
an affirmative duty to disclose in writing to buyers and sellers
the existence or possible existence of a "due-on-sale" clause in
an underlying encumbrance on real property, and the potential
consequences of selling or purchasing a property without
obtaining the authorization of the holder of the underlying
encumbrance.

6.2.15.  Personal Assistants.  With the permission of the
principal broker with whom the licensee is affiliated, the
licensee may employ an unlicensed individual to provide
services in connection with real estate transactions which do not
require a real estate license, including the following examples:

(a)  Clerical duties, including making appointments for
prospects to meet with real estate licensees, but only if the
contact has been initiated by the prospect and not by the
unlicensed person;

(b)  At an open house, distributing preprinted literature
written by a licensee, so long as a licensee is present and the
unlicensed person furnishes no additional information
concerning the property or financing and does not become
involved in negotiating, offering, selling or filling in contracts;

(c)  Acting only as a courier service in delivering
documents, picking up keys, or similar services, so long as the
courier does not engage in any discussion of, or filling in of, the
documents;

(d)  Placing brokerage signs on listed properties;
(e)  Having keys made for listed properties; and
(f)  Securing public records from the County Recorders’

Offices, zoning offices, sewer districts, water districts, or similar
entities.

6.2.15.1.  If personal assistants are compensated for their
work, they shall be compensated at a predetermined rate which
is not contingent upon the occurrence of real estate transactions.
Licensees may not share commissions with unlicensed persons
who have assisted in transactions by performing the services
listed in this rule.

6.2.15.2.  The licensee who hires the unlicensed person will

be responsible for supervising the unlicensed person’s activities,
and shall ensure that the unlicensed person does not perform
activity which requires a real estate license.

6.2.15.3.  Unlicensed individuals may not engage in
telephone solicitation or other activity calculated to result in
securing prospects for real estate transactions, except as
provided in R162-6.2.15.(a) above.

6.2.16.  Fiduciary Duties.  A principal broker and licensees
acting on his behalf owe the following fiduciary duties to the
principal:

6.2.16.1.  Duties of a seller’s or lessor’s agent.  A principal
broker and licensees acting on his behalf who act solely on
behalf of the seller or the lessor owe the seller or the lessor the
following fiduciary duties:

(a)  Loyalty, which obligates the agent to act in the best
interest of the seller or the lessor instead of all other interests,
including the agent’s own;

(b)  Obedience, which obligates the agent to obey all lawful
instructions from the seller or lessor;

(c)  Full disclosure, which obligates the agent to tell the
seller or lessor all material information which the agent learns
about the buyer or lessee or about the transaction;

(d)  Confidentiality, which prohibits the agent from
disclosing any information given to the agent by the seller or
lessor which would likely weaken the seller’s or lessor’s
bargaining position if it were known, unless the agent has
permission from the seller or lessor to disclose the information.
This duty does not require the agent to withhold any known
material fact concerning a defect in the property or the seller’s
or lessor’s ability to perform his obligations;

(e)  Reasonable care and diligence;
(f)  Holding safe and accounting for all money or property

entrusted to the agent; and
(g)  Any additional duties created by the agency agreement.
6.2.16.2.  Duties of a buyer’s or lessee’s agent.  A principal

broker and licensees acting on his behalf who act solely on
behalf of the buyer or lessee owe the buyer or lessee the
following fiduciary duties:

(a)  Loyalty, which obligates the agent to act in the best
interest of the buyer or lessee instead of all other interests,
including the agent’s own;

(b)  Obedience, which obligates the agent to obey all lawful
instructions from the buyer or lessee;

(c)  Full Disclosure, which obligates the agent to tell the
buyer or lessee all material information which the agent learns
about the property or the seller’s or lessor’s ability to perform his
obligations;

(d)  Confidentiality, which prohibits the agent from
disclosing any information given to the agent by the buyer or
lessee which would likely weaken the buyer’s or lessee’s
bargaining position if it were known, unless the agent has
permission from the buyer or lessee to disclose the information.
This duty does not permit the agent to misrepresent, either
affirmatively or by omission, the buyer’s or lessee’s financial
condition or ability to perform;

(e)  Reasonable care and diligence;
(f)  Holding safe and accounting for all money or property

entrusted to the agent; and
(g)  Any additional duties created by the agency agreement.
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6.2.16.3.  Duties of a limited agent.  A principal broker and
licensees acting on his behalf who act as agent for both seller
and buyer, or lessor and lessee, commonly referred to as "dual
agents," are limited agents since the fiduciary duties owed to
seller and to buyer, or to lessor and lessee, are inherently
contradictory.  A principal broker and licensees acting on his
behalf may act in this limited agency capacity only if the
informed consent of both buyer and seller, or lessor and lessee,
is obtained.

6.2.16.3.1.  In order to obtain informed consent, the
principal broker or a licensee acting on his behalf shall clearly
explain to both buyer and seller, or lessor and lessee, that they
are each entitled to be represented by their own agent if they so
choose, and shall obtain written agreement from both parties
that they will each be giving up performance by the agent of the
following fiduciary duties:

(a)  The principal broker or a licensee acting on his behalf
shall explain to buyer and seller, or lessor and lessee, that they
are giving up their right to demand undivided loyalty from the
agent, although the agent, acting in this neutral capacity, shall
advance the interest of each party so long as it does not conflict
with the interest of the other party.  In the event of conflicting
interests, the agent will be held to the standard of neutrality; and

(b)  The principal broker or a licensee acting on his behalf
shall explain to buyer and seller, or lessor and lessee, that there
will be a conflict as to a limited agent’s duties of confidentiality
and full disclosure, and shall explain what kinds of information
will be held confidential if told to a limited agent by either buyer
or seller, or lessor and lessee, and what kinds of information will
be disclosed if told to the limited agent by either party.  The
limited agent may not disclose any information given to the
agent by either principal which would likely weaken that party’s
bargaining position if it were known, unless the agent has
permission from the principal to disclose the information; and

(c)  The principal broker or a licensee acting on his behalf
shall explain to the buyer and seller, or lessor and lessee, that
the limited agent will be required to disclose information given
to the agent in confidence by one of the parties if failure to
disclose the information would be a material misrepresentation
regarding the property or regarding the abilities of the parties to
fulfill their obligations.

(d)  The Division and the Commission shall consider use
of consent language approved by the Division and the
Commission to be informed consent.

6.2.16.3.2.  In addition, a limited agent owes the following
fiduciary duties to all parties:

(a)  Obedience, which obligates the limited agent to obey
all lawful instructions from either the buyer or the seller, lessor
and lessee, consistent with the agent’s duty of neutrality;

(b)  Reasonable care and diligence;
(c)  Holding safe all money or property entrusted to the

limited agent; and
(d)  Any additional duties created by the agency agreement.
6.2.16.4.  Duties of a sub-agent.  A principal broker and

licensees acting on his behalf who act as sub-agents owe the
same fiduciary duty to a principal as the brokerage retained by
the principal.

KEY:  real estate business

January 27, 2000 61-2-5.5
Notice of Continuation June 7, 2002
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R162.  Commerce, Real Estate.
R162-7.  Enforcement.
R162-7-1.  Filing of Complaint.

7.1.  An aggrieved person may file a complaint in writing
against a licensee; or the Division or the Commission may
initiate a complaint upon its own motion for alleged violation of
the provisions of these rules or of Section 61-2-1, et seq.  The
Division will not entertain complaints between licensees
regarding claims to commissions.

R162-7-2.  Notice of Complaint.
7.2.  When the Division notifies a licensee of a complaint

against him the licensee must respond to the complaint within
ten business days after receipt of the notice from the Division.
Failure to respond to the notice of complaint or any subsequent
requests for information from the Division within the required
time period will be considered an additional violation of these
rules and separate grounds for disciplinary action against the
licensee.

R162-7-3.  Investigation and Enforcement.
7.3.  The investigative and enforcement activities of the

Division shall include the following:  investigation of
information provided on new license applications; evaluation
and investigation of complaints; auditing licensees’ business
records, including trust account records; meeting with
complainants, respondents, witnesses and attorneys; making
recommendations for dismissal or prosecution; preparation of
cases for formal or informal hearings, restraining orders or
injunctions; working with the assistant attorney general and
representatives of other state and federal agencies; and entering
into proposed stipulations for presentation to the Commission
and the director.

R162-7-4.  Corrective Notice.
7.4.  In addition to disciplinary action under Section 61-2-

11, the Division may give a licensee written notice of specific
violations of these rules and may grant a licensee a reasonable
period of time, not exceeding 30 days, to correct a defect in that
licensee’s practices or operations.  The licensee’s failure to
correct the defect within the time granted shall constitute
separate grounds for disciplinary action against the licensee.
The Division is not required to give a corrective notice and
allow an opportunity to correct a defect before it may commence
disciplinary action against a licensee.

KEY:  real estate business
April 23, 1998 61-2-5.5
Notice of Continuation June 3, 2002
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R162.  Commerce, Real Estate.
R162-8.  Prelicensing Education.
R162-8-1.  Definitions.

8.1.1  For the purposes of this rule, "school" includes:
8.1.1.1  Any college or university accredited by a regional

accrediting agency which is recognized by the United States
Department of Education;

8.1.1.2  Any community college, vocational-technical
school, state or federal agency or commission;

8.1.1.3  Any nationally recognized real estate organization,
any Utah real estate organization, or any local real estate
organization which has been approved by the Real Estate
Commission;

8.1.1.4  Any proprietary real estate school.
8.1.2  For the purposes of this rule, "applicant" shall

include school directors, school owners and pending instructors.

R162-8-2.  Determining Fitness for School Certification.
8.2  In order to be certified as a real estate school, the

school directors and owners of the school must have integrity
and be honest, truthful, reputable and competent.  The
determination of whether an applicant possesses these
qualifications will be made by the Division, with the
concurrence of the Commission.

8.2.1  In determining fitness for certification, the Division
and Commission will consider information which shall include
the following:

(a)  whether the applicant has had a license to practice in
the real estate profession, or any other regulated profession or
occupation, denied, restricted, suspended, or revoked or
subjected to any other disciplinary action by this or another
jurisdiction.

(b)  whether the applicant has been permitted to resign or
surrender a real estate license or any other professional license
or has ever allowed a license to expire while the applicant was
under investigation by, or while action was pending against the
applicant by a real estate licensing or any other regulatory
agency.

(c)  whether any action is pending against the applicant by
any real estate licensing or other regulatory agency.

(d)  whether the applicant is currently under investigation
for, or charged with, or has ever been convicted of or pled guilty
or no contest to, or entered a plea in abeyance to, a misdemeanor
or felony.

(e)  whether the applicant has ever been placed on
probation or ordered to pay a fine or restitution in connection
with any criminal offense or a licensing action.

(f)  whether a civil judgment has ever been entered against
the applicant based on fraud, misrepresentation or deceit, and
whether the judgment has been fully satisfied.

(g)  whether restitution ordered by a court in a criminal
conviction has been fully satisfied;

(h)  whether the probation in a criminal conviction or a
licensing action has been completed and fully served; and

(i)  whether there has been subsequent good conduct on the
part of the applicant.  If, because of lapse of time and
subsequent good conduct and reputation or other reason deemed
sufficient, it shall appear to the Commission and the Division
that the interest of the public will not likely be in danger by the

granting of a certification, the Commission and the Division
may approve the applicant relating to honesty, integrity,
truthfulness, reputation and competency.

R162-8-3.  School Application for Certification.
8.3  A school offering prelicensing education must be

certified by the Division of Real Estate before providing any
education.  Each school requesting approval of an educational
program designed to meet the prelicensing education
requirements must make application for approval on the form
prescribed by the Division.  The application must include the
application fee, as authorized by Section 61-2-9(5)(d), and the
following information which will be used in determining the
school’s eligibility for approval:

8.3.1  Name, phone number and address of the school,
school director, and all owners of the school;

8.3.2  A description of the type of school and a description
of the school’s physical facilities;

8.3.2.1  All courses must be taught in an appropriate
classroom facility and not in any private residence, except for
courses approved for specific home-study purposes.

8.3.3  A comprehensive course outline including a
description of the course, the length of time to be spent on each
subject area broken into class periods, and a minimum of three
to five learning objectives for every three hours of classroom
time, and applicable application fee;

8.3.3.1  All courses of study will meet the minimum
standards set forth in the State of Utah Standard Course Outline
provided for each approved course.  The school may alter the
sequence of presentation of the required topics.

8.3.3.2  All courses of study will meet the minimum hourly
requirement of that course.  A credit hour is defined as 50
minutes of supervised contact by a certified instructor within a
60 minute time period.  A 10 minute break will be given for
each 50 minutes in class.  Education credit will be limited to a
maximum of eight credit hours per day.  The limitation applies
only to the credit a student may receive and is not intended to
limit the number of classroom hours offered.

8.3.4  A list of each certified instructor and adjunct
instructor the school intends to use and the instructor
certification number which has been issued by the Division.

8.3.4.1  A college or university may use any faculty
member to teach an approved course provided the instructor
demonstrates to the satisfaction of the Division academic
training or experience qualifying him to teach the course.

8.3.4.2  The school shall submit the name of any guest
lecturer and a resume which defines the knowledge and
expertise of the guest.  Names shall be submitted prior to the
guest being used by the school.

8.3.5  An itemization of methods of instruction, including
lecture method, slide presentation, cassette, videotape, movie,
or other method.  Absent special approval from the Division:

8.3.5.1  Non-lecture methods of instruction will be limited
to a total of 50% of the allotted credit hours.

8.3.5.2  Non-lecture methods of instruction will have an
accompanying workbook for the student to complete during the
viewing time.  The schools shall submit copies of the
workbooks to the Division.

8.3.5.3  Non-lecture methods of instruction will have a
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certified instructor available to answer questions within at least
24 hours after the presentation.

8.3.6  A copy of at least two final examinations of the
course and the answer keys which are used to determine if the
student has passed the exam, accompanied by an explanation of
what the procedure is if the student fails the final examination
and thereby fails the course.

8.3.6.1  A maximum of 10% of the required class time may
be spent in testing, including practice tests and the final
examination.  A student cannot challenge a course or any part of
a course of study in lieu of attendance.

8.3.7  A list of the titles, authors and publishers of all
required textbooks;

8.3.7.1  All texts, workbooks, supplement pamphlets and
any other materials must be appropriate and current in their
application to the required course outline.

8.3.8  Days, times and locations of classes;
8.3.8.1  A college or a university may schedule its courses

within the criteria of its regular schedule, for example, quarter,
semester, or other.  A college quarter hour credit is the
equivalent of 10 classroom hours, and a college semester hour
credit is the equivalent of 15 classroom hours.

8.3.9  A copy of the statement which shall be provided for
each student outlining the days, times and locations of classes;
the number of quizzes and examinations; the grading system,
including methods of testing and standards of grading; the
requirements for attendance; the school’s evidence of
notification to candidates of the qualifying questionnaire; and
the school’s refund policy.

8.3.9.1  The statement to the student shall state in capital
letters no smaller than 1/4 inch the following language:  "Any
student attending the (school name) is under no obligation to
affiliate with any of the real estate brokerages that may be
soliciting for agents at this school."

8.3.10  Any other information as the Division may require.

R162-8-4.  School Certification.
8.4  When a school has met all conditions of certification,

and upon approval by the Division, a school will be issued
certification.  All certifications expire December 31 of each
year.  Conditions of certification include the following:

8.4.1  A school shall teach the approved course of study as
outlined in the State Approved Course Outline.

8.4.2  A school shall require each student to attend the
required number of hours and pass a final examination.  A
school shall maintain a record of each student’s attendance for
a minimum of five years after enrollment.

8.4.3  A school shall not accept a student for a reduced
number of hours without first having a written statement from
the Division which defines the exact number of hours the
student needs.

8.4.4  A school shall not make any misrepresentation in its
advertising about any course of instruction, and shall be able to
provide substantiation of any claims made.  All advertising and
public notices shall be free of statements or implications which
do not enhance the dignity and integrity of the real estate
profession.  A school shall not make disparaging remarks about
a competitor’s services or methods of operation.

8.4.5  A school shall limit approved guest lecturers who are

experts in related fields to a total of 20% of the instructional
hours per approved course.  A guest lecturer shall provide
evidence of professional qualifications to the Division prior to
being used as a guest lecturer.

8.4.6  Within 15 calendar days after the occurrence of any
material change in the school which would affect its approval,
the school shall give the Division written notice of that change.

8.4.7  A school shall not attempt by any means to obtain or
use the questions on the prelicensing examinations unless the
questions have been dropped from the current exam bank.

8.4.8  A school shall not give any valuable consideration
to a real estate brokerage for having referred students to the
school.  A school shall not accept valuable consideration from
a brokerage for having referred students to the brokerage.

8.4.8.1  If the school agrees, real estate brokerages may be
allowed to solicit for agents at the school.  No solicitation may
be made during the class time nor during the student break time.
Solicitation may be made only after the regularly scheduled
class so that no student will be obligated to stay for the
solicitation.

8.4.9.  A school shall use only certified instructors or guest
lecturers who have been registered with the Division.

8.4.10  A school’s owners and director shall be solely
responsible for the quality of instruction in the school and for
adherence to the state laws and regulations regarding school and
instructor certification.

8.4.10.1  A school director shall provide the instructor with
the approved content outline for each course and shall assure the
content has been taught.

R162-8-5.  Determining Fitness for Instructor Certification.
8.5.  In order to be certified as a real estate instructor, the

instructor applicant must have integrity and be honest, truthful,
reputable and competent.  The determination of whether an
applicant possesses these qualifications will be made by the
Division, with the concurrence of the Commission.

8.5.1.  In determining fitness for certification, the Division
and Commission will consider information which shall include
the following:

(a)  whether the applicant has had a license to practice in
the real estate profession, or any other regulated profession or
occupation, denied, restricted, suspended, or revoked or
subjected to any other disciplinary action by this or another
jurisdiction.

(b)  whether the applicant has been permitted to resign or
surrender a real estate license or any other professional license
or has ever allowed a license to expire while the applicant was
under investigation by, or while action was pending against the
applicant by a real estate licensing or any other regulatory
agency.

(c)  whether any action is pending against the applicant by
any real estate licensing or other regulatory agency.

(d)  whether the applicant is currently under investigation
for, or charged with, or has ever been convicted of or pled guilty
or no contest to, or entered a plea in abeyance to, a
misdemeanor or felony.

(e)  whether the applicant has ever been placed on
probation or ordered to pay a fine or restitution in connection
with any criminal offense or a licensing action.
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(f)  whether a civil judgment has ever been entered against
the applicant based on fraud, misrepresentation or deceit and
whether the judgment has been fully satisfied.

(g)  whether restitution ordered by a court in a criminal
conviction has been fully satisfied;

(h)  whether the probation in a criminal conviction or a
licensing action has been complete and fully served; and

(i)  whether there has been subsequent good conduct on the
part of the applicant.  If, because of lapse of time and
subsequent good conduct and reputation or other reason deemed
sufficient, it shall appear to the Commission and the Division
that the interest of the public will not likely be in danger by the
granting of a certification, the Commission and the Division
may approve the applicant relating to honesty, integrity,
truthfulness, reputation and competency.

R162-8-6.  Instructor Application for Certification.
8.6  An instructor shall not teach a prelicensing course by

himself without having been certified by the Division prior to
teaching.  Each instructor and each adjunct instructor requesting
approval to be certified to teach the education requirements of
real estate licensing must make application for approval on a
form prescribed by the Division.

8.6.1  The instructor and the adjunct instructor applicant
will demonstrate the initial ability to teach by either meeting the
minimum point requirement outlined on the application form or
by receiving a conditional approval granted by the division.  The
application form shall be received by the Division before the
instructor applicant can begin to teach in the classroom.

8.6.1.1  In the event an instructor candidate fails to meet
the minimum point requirement outlined on the application
form, and upon written recommendation from the certified
school, the division may issue a conditional approval for the
candidate to proceed into the instructor apprentice program.

8.6.1.2  The applicant receiving a conditional approval
from the division will complete the apprentice teaching as
outlined in 8.6.2.2 and 8.6.2.3 or as outlined in 8.6.4.1 and
8.6.4.2. and will be audited during the apprentice teaching by
the education director of the division using the same evaluation
form being used by the students.

8.6.1.3  The applicant receiving a conditional approval will
need to receive the same satisfactory recommendation as
outlined in 8.6.2.4 or 8.6.4.3 in addition to approval from the
education director of the division before becoming certified.

8.6.2  The instructor applicant for the 90 hour salesagent
prelicensing course will complete an instructor apprentice
program, the requirements of which are the following:

8.6.2.1  The instructor applicant will either audit each
course to be taught by him and prepare teaching notes on the
course of study; or

8.6.2.2  The instructor applicant will co-teach the course
with a fully certified instructor; and thereafter

8.6.2.3  The instructor applicant will teach the course under
the direction of a fully certified instructor.  The instructor will
teach the curriculum as provided by the school.

8.6.2.4  The school will provide to the division evidence of
a satisfactory recommendation made by the certified instructor
and the school director.  The school will also provide to the
division satisfactory evaluations of the apprentice instructor

made by the students attending the class the instructor taught as
an apprentice.  The evaluations will be graded on a 5-point
scale, and the apprentice instructor must have received a
minimum of a 3.5 point average on the evaluations.

8.6.2.5 The instructor applicant shall pass an examination
designed to test the knowledge of the subject matter proposed
to be taught.

8.6.2.6  This instructor, once certified, shall have the
authority to teach all segments of the sales agent curriculum and
any classes certified for continuing education regarding real
estate principles and practices.

8.6.3  The instructor applicant for a broker prelicensing
subcourse will be a principal broker, an associate broker or a
branch broker and will meet the following criteria:

8.6.3.1  Brokerage Management.  The instructor applicant
must be a licensed broker and have managed a real estate office,
or hold a CRB or equivalent designation in real estate brokerage
management.  The instructor applicant must have at least two
years practical experience as an active real estate principal
broker.

8.6.3.2  Advanced Real Estate Law.  The instructor
applicant must be a current member of the Utah Bar Association
or have graduated from an American Bar Association law
school.  The instructor applicant must have at least two years
practical experience in the field of real estate law.

8.6.3.3  Advanced Appraisal.  The instructor applicant
must be a state certified appraiser and hold a MAI or equivalent
designation.  The instructor applicant must have at least two
years practical experience in appraising.

8.6.3.4  Advanced Finance.  The instructor applicant must
have been associated with a lending institution as a loan officer
or have a degree in finance.  The instructor applicant must have
at least two years practical experience in real estate finance.

8.6.3.5  Advanced Property Management.  The instructor
applicant must be a real estate licensee.  The instructor applicant
must hold a CPM or equivalent designation.  The instructor
applicant must have at least two years full-time experience as a
property manager.

8.6.3.6  Equivalent Qualifications.  The instructor applicant
must have other experience, education, or credentials which are
equivalent to any of the above as determined by the Division
and the Commission.

8.6.4  The adjunct instructor applicant may be certified to
teach a portion of the sales agent prelicensing course or a
portion of a broker subcourse with certification limited to
teaching a specific subject.  The applicant will complete an
instructor apprentice program, the requirements of which are the
following:

8.6.4.1.  The instructor applicant will either audit each
course to be taught by him and prepare teaching notes on the
course of study; or

8.6.4.2  The instructor applicant will co-teach the specific
subject with a fully certified instructor; and thereafter

8.6.4.3  The instructor applicant will teach the specific
subject under the direction of a fully certified instructor.  The
instructor will teach the curriculum as provided by the school.

8.6.4.4  The school will provide to the division evidence of
a satisfactory recommendation made by the certified instructor
and the school director.  The school will also provide to the
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division satisfactory evaluations of the apprentice instructor
made by the students attending the class the instructor taught as
an apprentice.  The evaluations will be graded on a 5-point
scale, and the apprentice instructor must have received a
minimum of a 3.5 point average on the evaluations.

R162-8-7.  Instructor Certification Renewal.
8.7  Upon approval by the Division, an instructor applicant

will be issued certification.  All original certifications expire the
following December 31 of the first full year following
certification.

8.7.1  Subsequent certifications expire two years later on
December 31.  Conditions of renewal of certification include
providing proof of the following:

8.7.1.1  Must have taught at least 20 hours of in-class
instruction in a certified real estate course during the preceding
two years;

8.7.1.2  Must have attended a real estate instructor
development workshop sponsored by the Division during the
preceding two years; and

8.7.1.3  Must have completed 12 hours of live education
taken in a real estate related subject in addition to the 12 hours
of continuing education required for license renewal, and will
provide a written evaluation of the course(s) and instructor(s) to
the Division at time of renewal on a specific instructor
evaluation form provided by the Division.

8.7.2  If the renewal fee and documentation are not
received within the prescribed time period, the certification shall
expire.

8.7.2.1  When a certification expires, the certification may
be renewed for a period of thirty days after the expiration date
upon payment of a non-refundable late fee in addition to the
requirements of R162-8-7(8.7.1.1) - R162-8-7(8.7.1.3).

8.7.2.2  After the period of thirty days, those instructors
and adjunct instructors not meeting the conditions for renewal
of certification must apply as an original applicant.

R162-8-8.  Administrative Proceedings.
8.8 The Division may deny certification or renewal of

certification to any school or instructor that does not meet the
standards required by this chapter.

8.8.1  Formal adjudicative proceedings.  Any adjudicative
proceedings as to the following matters shall be conducted on a
formal basis:

8.8.1.1  The revocation or suspension of certification of
real estate schools or instructors.

8.8.2  Informal adjudicative proceedings.  Any adjudicative
proceedings as to the following matters shall be conducted on an
informal basis:

8.8.2.1  The issuance or renewal of certification of real
estate schools or instructors.

KEY:  real estate business
October 17, 2000 61-2-5.5
Notice of Continuation June 3, 2002
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R162.  Commerce, Real Estate.
R162-9.  Continuing Education.
R162-9-1.  Objective.

9.1  Through education, the licensee shall be reasonably
current in real estate knowledge and shall have improved ability
to provide greater protection and service to the real estate
consumer, thereby meeting the Real Estate Commission’s
primary objective of protection of and service to the public.

9.1.1  A licensee renewing a sales agent or broker license
shall be required to provide evidence of having taken 12
classroom hours or its equivalent of certified real estate
education within the two-year period preceding the licensee’s
renewal date.

9.1.1.1  A minimum of three of the 12 hours must be taken
in a "core" course, the subject of which will be designated by the
Division to keep a licensee current in changing practices and
laws.

R162-9-2.  Education Providers.
9.2.  Continuing education providers may apply to the

Division for certification of their courses.
9.2.1  Approved providers may include accredited colleges

and universities, public or private vocational schools, national
and state real estate related professional societies and
organizations, real estate boards, and proprietary schools.

9.2.2  Those real estate education providers who have been
certified for continuing education courses in a minimum of three
other states and have specific standards in place for development
of their courses and approval of their instructors, and who will
provide that criteria to the division of real estate for a one-time
approval, may be granted certification of their courses with no
further application being necessary.

9.2.3  Licensees may apply to the division for continuing
education credit for a non-certified real estate course taken from
a national provider that the licensee believes will improve his
ability to better protect or serve the public.

9.2.3.1  A licensee may request approval of the course from
the division and, for an appropriate fee, the division will review
the merits of the non-certified course and determine whether the
course meets the criteria for Utah real estate continuing
education.

9.2.4.  Provided the subject matter of the course taken in
not exclusive to the other state, a course approved for continuing
education in another state/jurisdiction may be granted Utah
credit on a case by case basis.

R162-9-3.  Course Certification Criteria.
9.3  Courses submitted for certification shall have

significant intellectual or practical content and shall serve to
increase the professional competence of the licensee, thereby
meeting the objective of the protection of and service to the
public.

9.3.1  Three hours shall be comprised of "core course"
curricula, the subjects of which will be determined by the
division and the Real Estate Commission.  The subject matter of
these courses will be for the purpose of keeping a licensee
current in changing practices and laws. These courses may be
provided by the division or by private education providers but,
in all cases, will have prior certification by the division.

9.3.1.1  Principal brokers and associate brokers may use
the Division’s Trust Account Seminar to satisfy the "core"
course requirement once every three renewal cycles.

9.3.2  The remaining nine hours shall be in substantive
areas dealing with the practice of real estate.  Acceptable course
criteria shall include the following:

9.3.2.1  Real estate financing, including mortgages and
other financing techniques; real estate investments; accounting
and taxation as applied to real property; estate building and
portfolio management; closing statements; real estate
mathematics;

9.3.2.2  Real estate law; contract law; agency and
subagency; real estate securities and syndications; regulation
and management of timeshares, condominiums and
cooperatives; real property exchanging; real estate legislative
issues; real estate license law and administrative rules;

9.3.2.3  Land development; land use, planning and zoning;
construction; energy conservation;

9.3.2.4  Property management; leasing agreements;
accounting procedures; management contracts; landlord/tenant
relationships;

9.3.2.5  Fair housing; affirmative marketing; Americans
with Disabilities Act;

9.3.2.6  Real estate ethics.
9.3.2.7  Using the computer, the Internet, business

calculators, and other technologies to enhance the licensee’s
service to the public.

9.3.2.8  Offerings concerning sales promotion, including
salesmanship, negotiation, sales psychology, marketing
techniques, servicing your clients, or similar offerings.

9.3.2.9  Offerings in personal and property protection for
the licensee and his clients.

9.3.3  Non-acceptable course criteria shall include courses
similar to the following:

9.3.3.1  Offerings in mechanical office and business skills,
such as typing, speed reading, memory improvement, language
report writing, advertising, or similar offerings;

9.3.3.2  Offerings concerning physical well-being or
personal development, such as personal motivation, stress
management, time management, dress-for-success, or similar
offerings;

9.3.3.3  Meetings held in conjunction with the general
business of the licensee and his broker or employer, such as
sales meetings, in-house staff or licensee training meetings;

9.3.4  The minimum length of a course shall be one credit
hour or its equivalency.  A credit hour is defined as 50 minutes
within a 60-minute time period.

R162-9-4.  Instructor Certification Criteria.
9.4  Instructors for continuing education purposes will be

evaluated and approved separately from the continuing
education courses.

9.4.1  The instructor applicant must meet the same
requirements as a certified prelicensing instructor as defined in
R162-8.4.1; and

9.4.2  The instructor applicant must demonstrate
knowledge of the subject matter by submission of proof of the
following:

9.4.2.1  At least five years experience in a profession, trade



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 99

or technical occupation in a field directly related to the course
which the applicant intends to instruct; or

9.4.2.2  A bachelors or postgraduate degree in the field of
real estate, business, law, finance, or other academic area
directly related to the course which applicant intends to instruct;
or

9.4.2.3  Any combination of at least five years of full-time
experience and college-level education in a field directly related
to the course which the applicant intends to instruct, or

9.4.3  The instructor applicant must demonstrate evidence
of the ability to communicate the subject matter by the
submission of proof of the following:

9.4.3.1  A state teaching certificate or showing successful
completion of appropriate college courses in the field of
education; or

9.4.3.2  A professional teaching designation from the
National Association of Realtors or the Real Estate Educators
Association; or

9.4.3.3  Evidence, such as instructor evaluation forms or
letters of reference, of the ability to teach in schools, seminars,
or in an equivalent setting.

R162-9-5.  Submission of Course for Certification.
9.5  An applicant shall apply for consideration of

certification of a course to the Division of Real Estate not less
than 60 days prior to the anticipated date of the first class.

9.5.1  The application shall include a non-refundable filing
fee of $35.00 and an instructor certification fee of $15.00 per
course per instructor.  Both fees should be made payable to the
Division of Real Estate.

9.5.2  The application shall be made on the form approved
by the Division which shall include the following information:

9.5.2.1  Name, phone number and address of the sponsor
of the course, including owners and the coordinator or director
responsible for the offering;

9.5.2.2  The title of the course offering including a
description of the type of training; for example, seminar,
conference, correspondence course, or similar offering;

9.5.2.3  A copy of the course curriculum including a course
outline of the comprehensive subject matter.  Except for courses
approved for specific distance education delivery, the course
outline shall include the length of time to be spent on each
subject area broken into segments of no more than 15 minutes
each, the instructor for each segment, and the teaching technique
used in each segment;

9.5.2.4  Three to five learning objectives for every three
hours or its equivalency of the course and the means to be used
in assessing whether the learning objectives have been reached;

9.5.2.5  A complete description of all materials to be
distributed to the participants;

9.5.2.6  The date, time and locations of each course;
9.5.2.7  The procedure for pre-registration, the tuition or

registration fee and a copy of the cancellation and refund policy;
9.5.2.8  Except for courses approved for specific distance

education delivery, the procedure for taking and maintaining
control of attendance during class time, which procedure shall
be more extensive than having the student sign a class roll;

9.5.2.9  The difficulty level of the course categorized by
beginning, intermediate or advanced;

9.5.2.10  A sample of the proposed advertising to be used,
if any;

9.5.2.11  An instructor application on a form approved by
the Division including the information as defined in R162-9.4;

9.5.2.12  A signed statement agreeing to allow the course
to be randomly audited on an unannounced basis by the
Division or its representative;

9.5.2.13  A statement defining how the course will meet the
objectives of continuing education by providing education of a
current nature and how it will improve the licensees ability to
provide greater protection of and service to the public;

9.5.2.14  A signed statement agreeing not to market
personal sales product.

9.5.2.15  A sample of the completion certificate, or the
completion certificate required by the division, if any, that will
be issued which shall bear the following information:

(a)  Space for the licensee’s name, type of license and
license number, date of course

(b)  The name of the course provider, course title, hours of
credit, certification number, and certification expiration date;

(c)  Space for signature of the course sponsor and a space
for the licensee’s signature.

9.5.2.16  Signature of the course coordinator or director.
9.5.3  Continuing education courses in which the

instruction does not take place in a traditional classroom setting,
but rather through other media where teacher and student are
separated by distance and sometimes by time, may be certified
by the Division provided the delivery method of the course has
been certified by the Association of Real Estate Licensing Law
Officials (ARELLO).

9.5.3.1  Only the delivery method will be certified by
ARELLO.  The subject matter of the course will be certified by
the Division.

9.5.3.2.  Education providers making application for
Distance Education Certification shall provide appropriate
documentation that the ARELLO certification is in effect and
that the course meets the content requirements of R162-9.3.2
along with other applicable requirements of this rule.

9.5.3.2.1.  Approval under this paragraph will cease
immediately should ARELLO certification be discontinued for
any reason.

9.5.3.3.  Courses approved for distance education delivery
shall justify the classroom hour equivalency as is required by
ARELLO standards.

9.5.4.  The Real Estate Commission reserves the right to
consider alternative certification methods and/or procedures for
non-ARELLO certified Distance Education Courses.

R162-9-6.  Conditions to Certification.
9.6.1  Upon completion of the educational program the

course sponsor shall provide a certificate of completion.
9.6.1.1  Certificates of completion will be given only to

those students who attend a minimum of 90% of the required
class time of a live lecture.  Within 10 days of the end of the
course, the sponsor shall provide to the Division a roster of
students and their license numbers for whom certificates were
issued.

9.6.2  A course sponsor shall maintain for three years a
record of registration of each person completing an offering and
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any other prescribed information regarding the offering,
including exam results, if any.

9.6.2.1  Students registered for a distance education course
shall complete the course within one year of the registration
date.

9.6.3  Whenever there is a material change in a certified
course, for example, curriculum, course length, instructor,
refund policy, the sponsor shall promptly notify the Division in
writing.

9.6.4  All course certifications shall be valid for one year
after date of approval by the Division.

9.6.4.1  If a course is not renewed within three months after
its expiration date, the course provider will be required to apply
for a new certification for the course.

9.6.4.2  After a course has been renewed for three times,
the course provider will be required to make application as for
a new certification.

9.6.5 Instructor certifications shall expire December 31 of
each year.  Instructors who certify for the first time by
September 30 shall renew December 31 of that same year.
Instructors who certify for the first time after October 1 shall
renew December 31 of the following year.

9.6.5.1  To renew instructor certification an instructor must
teach, during the year prior to renewal, a minimum of one class
in each course for which certification is sought.

9.6.5.2  If the instructor has not taught during the year and
wishes to renew certification, written explanation shall be
submitted outlining the reason for not instructing the course,
including documentation satisfactory to the Division as to the
present level of expertise in the subject matter of the course.

R162-9-7.  Course and Instructor Evaluations.
9.7  The Division shall cause the course to be evaluated for

adherence to course content and other prescribed criteria, and
for the effectiveness of the instructor.

9.7.1  At the end of each course each student shall
complete a standard evaluation form provided by the Division.
The forms shall be collected at the end of the class in an
envelope and the course provider will mail the sealed envelope
to the Division within 10 days of the last class.

9.7.2  On a random basis the Division will assign monitors
to attend a course for the purpose of evaluating the course and
the instructor.  The monitors will complete a standard evaluation
form provided by the Division which will be returned to the
Division within 10 days of the last class.

KEY:  continuing education
June 20, 2002 61-2-5.5
Notice of Continuation June 26, 2002
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R162.  Commerce, Real Estate.
R162-101.  Authority and Definitions.
R162-101-1.  Authority.

101.1  The following administrative rules, applicable to the
Division of Real Estate, Department of Commerce, have been
established under the authority granted by Section 61-2b-6(1).

101.1.1  The authority to establish and collect fees is
granted by Section 61-2b-37.

R162-101-2.  Definitions.
101.2.1  AQB:  the Appraiser Qualifications Board of The

Appraisal Foundation, 1029 Vermont Avenue, N.W., Suite 900,
Washington, D.C. 20005.

101.2.2  Board:  the Utah Appraiser Licensing and
Certification Board.

101.2.3  Classification:  the type of registration, license, or
certification held by an appraiser.

101.2.4  Division:  the Division of Real Estate of the
Department of Commerce.

101.2.5  Reinstatement:  renewing a license, registration,
or certification for an additional period after its expiration date
has passed but prior to six months after the expiration date.

101.2.6  Renewal:  extending a license, registration, or
certification for an additional period upon its expiration.

101.2.7  Unclassified individual:  An individual who does
not hold any appraisal classification issued by the Division.

101.2.8  USPAP:  The Uniform Standards of Professional
Appraisal Practice published by The Appraisal Foundation,
1029 Vermont Avenue, N.W., Suite 900, Washington, D.C.
20005.

KEY:  real estate appraisal, definitions
July 16, 1999 61-2b-20 to 61-2b-31
Notice of Continuation June 3, 2002
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R162.  Commerce, Real Estate.
R162-103.  Appraisal Education Requirements.
R162-103-1.  Definitions.

103.1.1  For the purposes of this rule, "school" includes:
(a)  An accredited college, university, junior college or

community college;
(b)  Any state or federal agency or commission;
(c)  A nationally or state recognized real estate appraisal or

real estate related organization, society, institute, or association;
(d)  Any other school or organization as approved by the

Board.
103.1.2  "School director" means an authorized individual

in charge of the educational program at a school.

R162-103-2.  School Certification.
103.2.1  Each school requesting certification shall make

application for approval on the form prescribed by the Division,
and shall submit the applicable fees.  The application shall
include, and the Board may consider, the following information
in determining the school’s eligibility for certification:

103.2.1.1  Name, phone number, and address of the school,
school director and all owners of the school.

103.2.1.2  Attestation to upstanding moral character by
individuals who are school directors or owners of the school,
and whether any individual:

(a)  has had a license or certification to practice in the
appraisal profession, or any other profession or occupation,
denied, restricted, suspended, or revoked.

(b)  has been permitted to resign or surrender an appraiser
license or certification, or has ever allowed an appraiser license
or certification to expire while the individual was under
investigation, or while action was pending against the individual
by an appraiser licensing or any other agency.

(c)  has any action now pending by any appraiser licensing
or other agency.

(d)  is currently under investigation for, or charged with, or
has ever pled guilty or no contest to, or been convicted of, a
misdemeanor or felony, excluding minor traffic offenses.

(e)  has ever been placed on probation in connection with
any criminal offense or a licensing action.

103.2.1.3  A description of the type of school and a
description of the school’s physical facilities.  All courses shall
be taught in an appropriate classroom facility and not in any
private residence, except for courses approved for specific
home-study purposes;

103.2.1.4  A copy of the statement which shall be provided
for each student outlining the days, times and locations of
classes; the number of quizzes and examinations; the grading
system, including methods of testing and standards of grading;
the requirements for attendance; and the school’s refund policy.

103.2.2  A public school may schedule its courses within
the criteria of its regular schedule, for example, quarter,
semester, or similar schedule.  A quarter hour of college credit
is the equivalent of 10 classroom hours, and a semester hour of
college credit is the equivalent of 15 classroom hours.

103.2.3  Upon approval by the Board, a school will be
issued certification.  All certifications expire January 1.
Conditions of certification include the following:

(a)  A school shall teach the approved course of study as

outlined in the State Approved Course Outline;
(b)  A school shall require each student to attend the

required number of hours and pass a final examination;
(c)  A school shall maintain a record of each student’s

attendance for a minimum of five years after his enrollment;
(d)  A school shall not make any misrepresentation in its

advertising about any course of instruction, and shall be able to
provide substantiation of any claims made.  All advertising and
public notices shall be free of statements or implications which
do not enhance the dignity and integrity of the appraisal
profession.  A school shall refrain from disparaging a
competitor’s services or methods of operation;

(e)  Within 15 calendar days after the occurrence of any
material change in the school which could affect its approval,
including the events listed in R162-103.2.1.2, the school shall
give the Division written notice of that change; and

(f)  A school will not attempt by any means to obtain or use
the questions on the state licensure or certification exam unless
those questions have been dropped from the current exam bank.

(g)  A school shall provide to all students at the time of
registration a copy of the qualifying questionnaire the student
will be required by the Division to answer as part of the
prelicensing or precertification examination.

R162-103-3.  Course Certification.
103.3.1  Each school requesting approval of a course

designed to meet the education requirements of licensure or
certification shall make application for approval on a form
prescribed by the Division and shall pay the applicable fee.  The
application shall include, and the Board may consider, the
following information in determining eligibility for approval:

(a)  A course outline including a description of the course,
the length of time to be spent on each subject area broken into
segments of no more than 30 minutes each, and three to five
learning objectives for every three hours;

(b)  Indication of any method of instruction other than
lecture method including: a slide presentation, cassette, video
tape, movie, home study, or other.

(c)  A copy of the three final examinations of the course
and the answer keys which are used to determine if the student
has passed the course;

(d)  An explanation of what the school procedure is for
maintaining the security of the final exams and the answer keys;

(e)  A list of the titles, authors and publishers of all
required textbooks;

(f)  A list of the instructors and evidence of their
certification by the Division, and a list of any guest lecturers to
be used and evidence of their qualifications as an instructor for
a specific course; and

(g)  Days, times, and location of classes.
103.3.2  Upon approval by the Board, a course will be

issued certification. All certifications expire January 1.
103.3.3  Each course of study will meet the minimum

standards set forth in the State Approved Course Outline
provided for each approved course.  The school may alter the
sequence of presentation of the required topics. Specific
nonappraisal courses being used to satisfy the educational
requirements shall have prior approval as to their applicability.

103.3.4  All courses of study will meet the minimum
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hourly requirement of that course. A credit hour is defined as 50
minutes of supervised contact by a certified instructor within a
60-minute time period. A 10-minute break will be given for each
50 minutes in class.  Registration or certification credit will be
limited to a maximum of eight credit hours per day. The
limitation applies only to the credit a student may receive and is
not intended to limit the number of classroom hours offered.

103.3.5  A public school or institution may use any faculty
member to teach an approved course provided the individual
demonstrates to the satisfaction of the Division and the Board
academic training or appraisal experience qualifying him to
teach the course.

103.3.6  Distance education is defined as any educational
process based on the geographical separation of instructor and
student (e.g., CD ROM, On-line learning, correspondence
courses, video conferencing, etc.).  Distance education courses
must provide interaction between the learner and instructor and
must include testing.  A distance education course may be
acceptable to meet the classroom hour requirement or its
equivalent providing each course meets the following
conditions:

103.3.6.1  The course (a) has been presented by an
accredited college or university which offers distance education
programs in other disciplines and where accreditation has been
made by the Commission on Colleges or a regional accreditation
association; or (b) has received approval for college credit by
the American Council on Education’s Program on Non-
collegiate Sponsored Instruction, also known as PONSI; or (c)
has been approved under the AQB Course Approval Program.

(a)  The learner must successfully complete a written
examination personally proctored by an official approved by the
college or university or by the presenting entity; and

(b) The course must meet the requirements established by
the AQB and be equivalent to the minimum of 15 classroom
hours.

103.3.7  A maximum of 10% of the required class time may
be spent in testing, including review test and final examination.
A student cannot challenge a course or any part of a course of
study by taking an exam in lieu of attendance.

103.3.7.1  If a student fails a school final examination, he
will not be allowed to retest for a minimum of three days.  The
student will not be allowed to retake the same final exam, but
will be given a new exam with different questions.

103.3.7.2  If the student fails the final exam a second time,
he will not be allowed to retest for a minimum of two weeks at
which time he will be given an entirely new exam with
completely new questions.  If the student fails this third exam,
he will fail the course.

103.3.8  All texts, workbooks, supplement pamphlets and
any other materials shall be appropriate and current in their
application to the required course outline.

103.3.9  Within 15 calendar days after the occurrence of
any material change in a course which could affect approval, the
school shall give the Division written notice of the change.

R162-103-4.  Education Credit for Noncertified Courses.
103.4.1  Education credit will be granted towards licensure

or certification for an appraisal education course which has been
taken and which has not been previously certified in Utah for

prelicensing education credit, and has been provided by a school
which meets the criteria as outlined in 103.1.

103.4.1.1  The course content shall have met the minimum
standards set forth in the Utah State Approved Course Outline.

103.4.1.2  A course must be at least 15 hours in duration,
including the examination. An hour is defined as 50 minutes of
supervised contact by a certified instructor within a 60-minute
time period.

103.4.1.3  A final examination will be administered at the
end of each course pertinent to that education offering.

103.4.2  Credit will not be granted for a course taken in
which the applicant obtained credit from the course provider by
challenge examination without having attended the course.

103.4.3  Credit will not be given for duplicate or highly
comparable classes. Each course must represent a progression
in which the appraiser’s knowledge is increased.

103.4.4  There is no time limit regarding when education
credit must have been obtained.

103.4.5  Hourly credit for a course taken from a
professional appraisal organization will be granted based upon
the Division approved list which verifies hours for these
courses.

103.4.6  Credit will only be granted for a course that has
been successfully completed. Successful completion of a course
means that the applicant has attended a minimum of 90% of the
scheduled class hours, has completed all required exercises and
assignments, and has achieved a passing score on a course final
examination.  The final examination shall not be an open book
examination.

103.4.7  Submission for Education Approval.
103.4.7.1  Courses that have not been previously certified

for prelicensing credit will be reviewed by the Education
Review Committee. It is the responsibility of the applicant to
establish that a particular education offering will qualify to meet
the education requirement for licensing or certification.

103.4.7.2  The applicant shall submit on a form provided
by the Division a list of the courses that documents the course
title, the name of the sponsoring organization, the number of
classroom hours, and the date the course was completed.

103.4.7.3  The applicant will attest on a notarized affidavit
that the courses have been completed as documented.

103.4.7.4  The applicant will support the claim for
education credit if requested by the Division by providing proof
of completion of the courses in the form of certificates,
transcripts, report cards, letters of verification, or similar proof.

103.4.7.5  Applicants having appraisal education in
categories other than those in the State Approved Course
Outline may petition the Board on an individual basis for
evaluation and approval of their education as being substantially
equivalent to that required for licensing or certification.

R162-103-5.  Instructor Application for Certification.
103.5.1  Each instructor requesting approval to be certified

as an instructor to teach the education requirements of appraisal
licensure or certification shall make application for approval on
a form prescribed by the Division and shall submit the
applicable fees.  The application shall include, and the Board
may consider, the following information in determining the
instructor’s eligibility for approval:
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103.5.1.1  Attestation to upstanding moral character,
including whether the individual:

(a)  has had a license or certification to practice in the
appraisal profession, or any other profession or occupation,
denied, restricted, suspended, or revoked.

(b)  has been permitted to resign or surrender an appraiser
license or certification, or has ever allowed an appraiser license
or certification to expire while the individual was under
investigation, or while action was pending against the individual
by an appraiser licensing or any other agency.

(c)  has any action now pending by any appraiser licensing
or other agency.

(d)  is currently under investigation for, or charged with, or
has ever pled guilty or no contest to, or been convicted of, a
misdemeanor or felony, excluding minor traffic offenses.

(e)  has ever been placed on probation in connection with
any criminal offense or a licensing action.

103.5.2  The instructor will demonstrate evidence of
knowledge of the subject matter by the following:

103.5.2.1  A minimum of five years active experience in
appraising, or

103.5.2.2  Evidence of having completed college or other
appropriate courses specific to the topic he proposes to teach, or

103.5.2.3  Evidence of other qualifications of experience,
education, or credentials which are acceptable to the Board; and

103.5.2.4  Evidence of having passed an examination
designed to test knowledge of the subject matter he proposes to
teach.

103.5.3  An applicant to teach the course on USPAP shall
conform to all of the above criteria and in addition:

103.5.3.1  The applicant shall be a licensed or state-
certified appraiser, and shall have seven years of experience as
a full-time appraiser within the past 15 years, and

103.5.3.2  Shall be able to provide evidence of having
completed a USPAP course within the last two years, which
course and accompanying exam have been approved by the
Board.

103.5.4  Upon approval by the Board, an applicant will be
issued certification. All certifications expire January 1 of each
even numbered year. Conditions of renewal of certification
include providing proof of the following:

103.5.4.1  Must have taught at least 20 hours of in-class
instruction in a certified course during the preceding two years;
and

103.5.4.2  Must have attended a real estate instructor
development workshop sponsored or approved by the Division
during the preceding two years.

103.5.5  Within 15 calendar days after the occurrence of
any of the events listed in Section 103.5.1, an applicant or
instructor shall give written notice to the Division of that event.

R162-103-6.  Education Review Committee.
103.6  A committee may be appointed by the Board to

review submissions for education credit for license or
certification applicants and also to review submissions for
certification of appraiser courses and instructors.

103.6.1  The Education Review Committee shall:
103.6.1.1  Review all applications for adherence to the

education credit required for licensure or certification and make

recommendations to the Division and the Board for approval or
disapproval of the education claimed.

103.6.1.2  Review all submissions requesting certification
of appraiser courses and instructors for prelicensing education
purposes and make recommendations to the Division and the
Board for approval or disapproval.

103.6.2  The Committee shall be composed of appraisers
from the following categories: residential appraisers;
commercial appraisers; farm and ranch appraisers; right-of-way
appraisers; and ad valorem appraisers.

103.6.2.1  The chairperson of the committee shall be
appointed by the Board.

103.6.2.2  Meetings may be called upon the request of the
chairperson or upon the written request of a quorum of
committee members.

103.6.3  If the review of an application has been performed
by the Education Review Committee, and the Board has denied
the application based on insufficient education or an inability to
meet the certification of education requirements, the applicant
may request that the Board review the issue again by making a
request in writing to the Board within thirty days after the denial
stating specific grounds upon which relief is requested.  The
Board shall thereafter consider the request and issue a written
decision.

R162-103-7.  Continuing Education Course Certification.
103.7  As a condition of renewal, all appraisers will

complete the equivalent of 28 classroom hours of appraisal
education during the two-year term preceding renewal.  The
continuing education requirement is for the purpose of
maintaining and increasing the appraiser’s skill, knowledge and
competency in real estate appraising.

103.7.1  Continuing education credit may be granted for
courses that meet the following criteria:

(a)  the course has been obtained from any of the course
providers designated in 103.1.

(b)  the course covers appraisal topics as suggested by the
AQB.

(c)  the length of the educational offering is at least two
classroom hours, each classroom hour is defined as 50 minutes
out of each 60-minute segment, and the continuing education
credit is limited to eight hours per day.

(d)  the course meets the requirements for distance learning
as outlined in R162-103.3.7.

103.7.2  Real estate appraisal related field trips are
acceptable for continuing education credit; however, transit time
to or from the field trip location should not be included when
awarding credit if instruction does not occur.

103.7.3  Prelicensing education credit awarded to
individuals seeking a different classification than that held, can
also be used to satisfy a continuing education requirement.

103.7.4  Alternative Continuing Education Credit -
continuing education credit may be granted for participation,
other than as a student, in appraisal educational processes and
programs.

103.7.4.1  Credit may be granted on a case by case basis
for teaching, program development, authorship of textbooks, or
similar activities which are determined by the Board to be
equivalent to obtaining continuing education.
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103.7.4.2  The Education Review Committee will review
claims of equivalent education and also alternative continuing
education proposed to be used for continuing education
purposes.

103.7.4.3  The Board may award continuing education
credit to members of the Education Review Committee, the
Experience Review Committee, and the Technical Advisory
Panel.

R162-103-8.  Administrative Proceedings.
The Division may deny certification or renewal of

certification to any course, school or instructor that does not
meet the standards required by this chapter.

KEY:  real estate appraisal, education
June 1, 2000 61-2b-8
Notice of Continuation June 3, 2002
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R162.  Commerce, Real Estate.
R162-109.  Administrative Proceedings.
R162-109-1.  Formal Adjudicative Proceedings.

109.1.  Any adjudicative proceeding as to the following
matters shall be conducted on a formal basis:

109.1.1.  the revocation, suspension, or placing on
probation of an appraiser registration, license, certification, or
temporary permit;

109.1.2.  the revocation, suspension, or placing on
probation of certification of appraisal courses, schools, or
instructors;

109.1.3.  the imposition of a fine or a remedial education
requirement against the holder of a registration, license,
certificate or temporary permit;

109.1.4  the imposition of a fine or a remedial education
requirement against a certified appraisal school or instructor;

109.1.5.  any proceedings conducted subsequent to the
issuance of a cease and desist order or other emergency order.

R162-109-2.  Informal Adjudicative Proceedings.
109.2.1.  All adjudicative proceedings as to any other

matters not specifically designated as formal adjudicative
proceedings shall be conducted as informal adjudicative
proceedings.

109.2.2.  A hearing will be held in an informal adjudicative
proceeding only if required or permitted by the Appraiser
Licensing and Certification Act or these rules.

109.2.3.  A party is not required to file a written answer to
a notice of agency action from the Division in an informal
adjudicative proceeding.

109.2.4.  All proceedings on original applications for
licensure or certification or renewal applications for registration,
licensure or certification as an appraiser, or for certification of
appraisal courses, schools, or instructors, and all proceedings on
applications for a temporary permit or registration as an expert
witness will be conducted as informal adjudicative proceedings.

109.2.5.  All application forms which shall be filled out and
submitted to the Division for registration, licensure or
certification as an appraiser, or for certification of courses,
schools, or instructors, and all applications for a temporary
permit shall be deemed a request for agency action pursuant to
the Utah Administrative Procedures Act, Section 63-46b-1, et
seq.

109.2.5.1.  Upon receipt of an application, the Division
shall:

(a) issue and mail a registration, license, certification, or
temporary permit, which shall be deemed notification that the
application is granted;

(b) notify the applicant that the application is incomplete
and that further information is needed;

(c) notify the applicant that a hearing shall be scheduled
before the Utah Appraiser Licensing and Certification Board for
the purpose of determining the applicant’s fitness for
registration, licensure, or certification; or

(d) notify the applicant that the application is denied, and,
if the proceeding is one in which a hearing is permitted, that he
may request a hearing to challenge the denial.

109.2.6.  Other Requests for Agency Action
109.2.6.1.  All other requests for agency action shall be in

writing and signed by the requestor, and shall contain the
following:

(a)  the names and addresses of all persons to whom a copy
of the request for agency action is being sent;

(b)  the agency’s file number or other reference number, if
known;

(c)  the date of mailing of the request for agency action;
(d)  a statement of the legal authority and jurisdiction under

which the agency action is requested, if known;
(e)  a statement of the relief or action sought from the

Division; and
(f) a statement of the facts and reasons forming the basis

for relief or agency action.
109.2.6.2.  Upon receipt of a request for agency action

other than an application for registration, licensure or
certification, the Division shall:

(a) notify the requestor in writing that the request is
granted;

(b) notify the requestor that the request is incomplete and
that further information is needed before the Division is able to
make a determination on the request;

(c) notify the requestor that the Division does not have the
legal authority or jurisdiction to grant the relief requested or the
action sought; or

(d) notify the requestor that the request is denied, and, if
the proceeding is one in which a hearing is permitted, that he
may request a hearing to challenge the denial.

109.2.6.3.  A complaint against an appraiser, a registered
expert witness, or the holder of a temporary permit requesting
that the Division commence an investigation or a disciplinary
action is not a request for agency action.

R162-109-3.  Hearings Not Required.
109.3.  A hearing is not required and will not be held in the

following informal adjudicative proceedings:
109.3.1.  The issuance, renewal or reinstatement of an

appraiser registration, license or certification;
109.3.2.  The issuance or renewal of an appraisal course,

school, or instructor certification;
109.3.3.  The issuance of any interpretation of statute, rule

or order, or the issuance of any written opinion or declaratory
order determining the applicability of a statute, rule or order,
when enforcement or implementation of the statute, rule or
order lies within the jurisdiction of the Division; or

109.3.4.  The denial of renewal or reinstatement of an
appraiser registration, license or certification for failure to
complete any continuing education required by Section 61-2b-
40.

R162-109-4.  Hearings Permitted.
109.4.1.  In the following informal adjudicative

proceedings, a hearing will be held only if requested in writing
by a party within 30 days from the date a notice of agency action
or the Division’s response to a request for agency action is
mailed:

109.4.1.1.  The denial of an application for certification as
an instructor on the grounds that his attestation to upstanding
moral character is false;

109.4.1.2.  The denial of an application for an initial
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appraiser license or certification due to insufficient education or
experience, as determined by the appropriate review committee
appointed by the Appraiser Licensing and Certification Board;
or

109.4.1.3 The denial of an application for a temporary
permit.

109.4.2.  A request by a party for a hearing shall include
the grounds upon which relief is requested.

109.4.3.  All hearings permitted by this rule will be before
the Utah Appraiser Licensing and Certification Board.

R162-109-5.  Procedures for Hearings in Informal
Adjudicative Proceedings.

109.5.1.  Notice of hearing.  Upon the scheduling of a
license application hearing by the Division or upon receipt of a
timely request for a hearing where other hearings are permitted,
the Division shall mail written notice of the date, time, and place
scheduled for the hearing at least ten days prior to the hearing.

109.5.2.  Discovery is prohibited, but the Division may
issue subpoenas or other orders to compel production of
necessary evidence.  All parties shall have access to the
Division’s files and to all materials and information gathered in
any investigation to the extent permitted by law.

109.5.3.  Intervention is prohibited.
109.5.4. Hearings shall be open to all parties, except that

a hearing on an applicant’s fitness for registration, licensure or
certification shall be conducted in a closed session which is not
open to the public.  The parties named in the Notice of Agency
Action or the Request for Agency Action may be represented by
counsel and shall have the opportunity to testify, present
witnesses and other evidence, and comment on the issues.

109.5.5.  Within a reasonable time after the hearing, the
presiding officer shall cause to be issued and mailed to the
parties a signed order in writing based on the facts appearing in
the agency’s files and on the facts presented in evidence at the
hearing.  The order shall state the decision and the reasons
therefor and a notice of the right of administrative review and
judicial review available to the parties including applicable time
limits.

109.5.6.  The Division may, but shall not be required to,
record the hearing. If a record has been made, any party, at his
own expense, may have a reporter approved by the Division
prepare a transcript from the Division’s record of the
proceedings.

KEY:  real estate appraisal
July 16, 1999 61-2b-30
Notice of Continuation June 3, 2002
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R202.  Community and Economic Development, Community
Development, Community Services.
R202-201.  Energy Assistance:  General Provisions.
R202-201-100.  Purpose.

The Home Energy Assistance Target (HEAT) program
serves to provide assistance in meeting home energy costs for
certain low-income families and individuals.

R202-201-110.  Authority.
The department shall require compliance with Section 9-

12.

R202-201-120.  Definitions.
1.  The following definitions apply to R202-201 through

R202-208:
a.  "Applicant" means any person requesting assistance

under the program discussed.
b.  "Assistance" means payments made to individuals under

the program discussed.
c.  "Assistance unit" or "household" means any individual

or group of individuals who are living together as one economic
unit and for whom residential heating is customarily purchased
in common or who make payments for heat in the form of rent.

d.  "Department" means the Department of Community and
Economic Development.

e.  "Recipient" or "client" means any individual receiving
assistance under the program discussed.

f.  "Confidential information" means information that has
limited access as provided in Section 63-2.

g.  "HEAT" means Home Energy Assistance Target
program.

h.  "IRS" means Internal Revenue Service.
i.  "Moratorium" means a period of time in which

involuntary termination for nonpayment by residential
customers of essential utility bills is prohibited.

j.  "SCSO" means State Community Services Office.
k.  "Vulnerability" means having to pay a home heating

cost.

R202-201-130.  Client Rights and Responsibilities.
1.  Any client may apply or reapply at any time for the

HEAT program by completing and signing an application and
turning it in at the correct office.

2.  If the client needs help to apply, help will be given by
the local HEAT office staff.

3.  HEAT workers will identify themselves.
4.  The client will be treated with courtesy, dignity and

respect.
5.  Verification and information will be requested clearly

and courteously.
6.  If the client must be visited after working hours, an

appointment will be made.
7.  The client’s home will not be entered without

permission.
8.  Clients may have an agency conference to talk about

their case.
9.  Clients may look at information concerning their case

except confidential information.
10.  Anyone may look at a copy of the program manuals

located at any local HEAT office.
11.  The client must give complete and correct information

and verification.
12.  The client must immediately report any address change

while under the protection of the moratorium.
13.  The client is responsible for repaying any

overpayments of assistance.

R202-201-140.  Information.
The department shall require compliance with Title 63,

Chapter 2.
1.  Client may review and copy anything in their case

record unless it is confidential.
a.  The Client requests for release of information shall be

in writing and include:
i.  the date;
ii.  the name of the person receiving the information;
iii.  the time period covered by the information.
b.  Information classified as confidential shall not be used

in a hearing.
c.  Information classified as confidential shall not be used

to close, deny or reduce benefits.
d.  Clients may copy information from their file.  Up to ten

pages are free.  If the client wants more than ten copies, the
client must pay the cost of making the extra copies.

e.  The client cannot take the case record from the office.
2.  Releasing information to sources other than the client.
a.  Information will not be released when it is to be used for

a commercial or political purpose.
b.  The client’s permission will be obtained before sharing

any information regarding their case record.
i.  Information may be released without the client’s

permission if the outside source making the request has
comparable rules for safeguarding information.

ii.  Information may be released in an emergency.  The
director or designee will decide what constitutes an emergency.

3.  Information released without the client’s permission.
a.  Information, with the exception of confidential

information, may be released without the clients permission
when that information is to be used in:

i.  The administration of any federal or state means-tested
program.

ii.  Any audit or review of expenditures in connection with
the HEAT or Moratorium program.

iii.  Any investigation, prosecution, criminal or civil
proceeding connected with the administration of the HEAT or
Moratorium programs.

4.  If a case file is subpoenaed by an outside source, legal
counsel for the department will ask the court to disallow the
confidential information from the case record.

R202-201-180.  Complaints and Conciliation.
1.  Complaints
a.  The client may make a complaint in person, by phone,

or in writing to the local HEAT office or the SCSO.
b.  Complaints shall be resolved as quickly as possible.
c.  Responses to complaints shall be made in person, by

phone or in writing.
2.  Conciliation
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a.  The agency conference will be the conciliation
mechanism.

b.  Some or all of the following steps may be involved in
the agency conference:

i.  Contacting the client to identify the issue and barriers
which may be preventing client progress.

ii.  Reviewing and explaining rules which apply to the
issues. These include rules about client rights and
responsibilities.

iii.  Exploring any alternative actions which may resolve
the issues.

c.  If the client fails to respond, or chooses not to cooperate
in this process, documentation in the case file of attempts made
to follow these steps will be considered as compliance with the
requirement to attempt conciliation.

R202-201-190.  Hearings.
The department shall require compliance with Title 63,

Chapter 46b.
1.  Current Departmental Practices:
a.  The department conducts hearings informally.
b.  Hearings are held before a state agency.
c.  Hearings may be conducted by telephone when the

applicant or recipient agrees to the procedure.
d.  Requests for a hearing must be in writing.  Only a clear

expression by the claimant to the effect that they want an
opportunity to present their case is required.

e.  The applicant or recipient has the option of appealing a
hearing decision to either the director of the Department or to
the District Court.

f.  Final administrative action shall be taken within 90 days
from the request for the hearing unless the client asks for a
postponement of a scheduled hearing.  The period of
postponement can be added to the 90 days.

KEY:  client rights*, hearings, confidentiality of information
1987 9-12-10
Notice of Continuation June 14, 2002
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R202.  Community and Economic Development, Community
Development, Community Services.
R202-202.  Energy Assistance Programs Standards.
R202-202-202.  Opening and Closing Dates for HEAT
Program.

1.  Each November 1, or the first working day thereafter,
the HEAT Program opens for the elderly and disabled.  For the
general population, the program opens November 15 or the first
working day thereafter.

2.  The HEAT Program closes the following March 31 or
when federal LIHEAP funds are exhausted, whichever comes
first. Applications taken on or before the program closing date
may be processed after the program closing date.  If funds are
exhausted before all applications are processed, notice of non-
payment will be sent to the remaining unprocessed applications.

R202-202-206.  U.S. Residence.
1.  To be eligible for HEAT assistance, a person must meet

at least one of the criteria for US residence listed below:
a.  Be a US born or naturalized citizen as evidenced by any

document verifying the individual was born in the US or
naturalization papers.

b.  Be lawfully admitted into the US for permanent
residence as evidenced by an Immigration and Naturalization
Service (INS) form I-151 or I-551.

c.  Be lawfully admitted into the US as a Refugee as
evidenced by an INS form I-94 stamped "Admitted under the
Refugee Act of 1980".

d.  Be lawfully admitted into the US as a conditional
entrant as evidenced by an INS form I-94 stamped "Conditional
Entrant".

e.  Be lawfully admitted into the US as a special
agricultural worker as evidenced by a green colored INS form I-
688 stamped PL 99-603 Sec. 210.

2.  Persons not eligible to participate in the HEAT program
are:

a.  Persons who hold INS 1-94 who are admitted as
temporary entrants.

b.  Persons who hold an INS I-688 Sec. 210A (RAWS).
c.  Persons who hold an INS I-688 Sec. 245A

(AMNESTY).
d.  Persons who hold an INS I-688A Sec. 210, 210A, or

245A (SAWS, RAWS, and AMNESTY).
e.  Persons who have no registration card.

R202-202-210.  Utah Residence.
There is no length of residency requirement.  Individuals

must be living in Utah voluntarily and not for a temporary
purpose.

R202-202-214.  Local Residence.
1.  A household’s completed HEAT application must be

maintained in the office in the area where they reside.
2.  Native American Residents of Daggett, Duchesne, and

Uintah Counties who are enrolled in any federally recognized
Indian Tribe have a choice of applying for utility assistance
through the state HEAT program or through the Ute Tribal
LIHEAP Program.  Clients cannot receive assistance from both
programs in the same program year.

3.  Native American Residents of Washington, Iron,
Millard, and Sevier Counties have a choice of receiving utility
assistance through the state HEAT program or through the
Paiute Tribal LIHEAP Program.  Clients cannot receive
assistance from both programs in the same program year.

4.  Residents living on the Navajo Indian Reservation in
San Juan county must apply for utility assistance through the
Navajo Tribe.  They cannot receive assistance through the state
HEAT program except through special provision of the State
HEAT Office.

R202-202-218.  Vulnerability.
1.  An eligible household must be vulnerable to home

heating costs.
a.  The following households are considered responsible

for home heating costs:
i.  Households who are presently paying heating costs

directly to energy suppliers on currently active accounts.
ii.  Households who are currently paying energy costs

indirectly through rent.
2.  Residents in the following households are not

considered responsible for home heating costs and are not
eligible for HEAT assistance:

a.  Nursing homes;
b.  Hospitals;
c.  Prisons and jails;
d.  Institutions;
e.  Alcoholism and drug treatment centers;
f.  Group homes administered under a contract with a

government agency or administered by a government agency;
g.  Households not connected to a heat source;
h.  Households whose utility bills are paid regularly by an

outside party;
i.  Residents of hotels or trailer courts who have lived there

less than 30 days and who do not pay a reasonable or customary
rate.

R202-202-220.  Subsidized Housing - Roomers And
Boarders.

Eligibility for HEAT assistance: a household living in a
federal, state, or local subsidized housing or anyone renting a
room in a private house or apartment must pay an identifiable
surcharge for heat in addition to their rent or they must pay a
utility bill for heating costs directly to a utility provider.

R202-202-222.  Social Security Numbers.
1.  Adults who apply for HEAT assistance must provide

verification of their Social Security Numbers (SSN) or apply for
SSN cards.  Social Security Numbers may be required for all
household members if there is a question of household size and
composition.

a.  There are four ways to provide a correct SSN.  The
client can submit one of these three documents.

i.  An official SSN card
ii.  Official documents from Social Security Administration

including award letters, benefit checks or a Medicare card
iii.  An SSA receipt form 5028 or 2880.
iv.  Official document from another government agency or

from an employer.
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R202-202-230.  Eligible HEAT Household.
1.  Household members need not be related.
2.  Multiple dwellings including duplexes and apartment

buildings, are considered separate households.

R202-202-234.  Age and Emancipation.
Household members 18 years of age or older or

emancipated are considered adults.  A child can be emancipated
by age, marriage or court order.

R202-202-238.  Weatherization Referrals.
Participation in the weatherization program is not a

condition of eligibility for HEAT.

R202-202-242.  Energy Crisis Intervention.
1.  A crisis is any weather-related emergency, any supply

shortage emergency, or any other household energy-related
emergency as approved by the region or state office.

a.  Examples of household energy-related emergencies may
include energy costs above 25% of the client’s gross income,
arrearages when the client has demonstrated a good faith attempt
to resolve the problem or repairs to prevent loss of energy from
a dwelling.

b.  Examples of household energy-related non-emergencies
may include payments that will create a credit balance on a
utility account, payments on utility accounts previously sent to
a collection agency or capital improvements to rental property.

2.  To be eligible for energy crisis intervention, a household
must be eligible for HEAT during the same HEAT program
year.

a. If the local office determines that a household is eligible
to receive energy crisis intervention benefits and is in a life
threatening situation, energy crisis intervention benefits will be
provided within 18 hours.  Regular energy crisis intervention
benefits will be provided within 48 hours of eligibility
determination.

b. The director or HEAT supervisor must approve all crisis
intervention expenditures.

c.  HEAT payments are issued to the vendor.  In
emergencies a check may be issued to the client.

d.  When an energy crisis requires work from an outside
vendor, the client must obtain at least two bids before work may
begin.  The job order will go to the lowest bidder unless the
reasons for accepting a higher bid is documented and approved
by the supervisor or the state office.

e.  Energy crisis intervention payments are limited to a
maximum of $500 per household per HEAT program year
unless prior approval for an amount larger than $500 is obtained
from the supervisor or state office.

R202-202-244.  Supplemental Programs.
Household who qualify for HEAT assistance may also

receive supplemental payments from other utility programs, such
as "Reach", "Lend-A-Hand", and Catholic Community Services
utility fund.

R202-202-252.  Security Deposits.
1.  Public Service Commission (PSC) Regulated Utilities
a.  A PSC regulated utility is required to waive the security

deposit requirement for all Heat and Moratorium clients during
the period of the Moratorium.

b.  Monies received by a regulated utility from third-party
sources, including monies provided by HEAT, REACH,
CONCERN or similar programs, shall not be applied to the
security deposit.

2.  Non Regulated Utilities
a.  If the company has signed a HEAT contract, the

company has agreed not to charge a security deposit to a HEAT
client from November 15th through March 15th.  This does not
apply to the service initiation fees that are routinely charged as
a condition of service.

R202-202-256.  Consumer Complaints.
1.  Public Service Commission (PSC) Regulated Utilities
a.  Consumer complaints against a PSC regulated utility

should be referred to the Public Service Commission.
2.  Non Regulated Utilities
a.  Consumer complaints against a non regulated utility

should be referred directly to the individual utility company.

R202-202-260.  Credit Balances on Utility Accounts.
1.  If the household discontinues service with their utility

supplier, and the household so elects, the disconnecting supplier
will forward any HEAT credit balance remaining on the account
to the household’s new utility company.  The new utility
company must operate in Utah.  The household must furnish, to
the disconnecting utility supplier, the name and address of the
new utility company within 30 days after termination of service.

2.  If the household elects to have the HEAT credit balance
refunded directly to them, the disconnecting utility supplier will
do so if the household still resides in Utah.  The household must
furnish, to the disconnecting utility supplier, their new address
within 30 days after termination of service.

3.  In no case shall HEAT credit balances be forwarded to
utility companies not operating in Utah or to clients no longer
residing in Utah.

4.  If the client fails to give the disconnecting utility
company the information for either option one or option two
listed above, the utility company can hold the credit balance for
an additional 30 days. If reconnection with the same utility has
not occurred, any remaining credit balance must be refunded to
the HEAT program.

5.  Once credit balances are refunded to the HEAT program
they become part of the general HEAT budget and are
redistributed in the form of benefits to additional eligible
households.

KEY:  energy assistance, residency requirements
December 15, 1996 9-12-10
Notice of Continuation June 14, 2002
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R202.  Community and Economic Development, Community
Development, Community Services.
R202-203.  Energy Assistance Income Standards, Income
Eligibility, and Payment Determination.
R202-203-300.  Energy Assistance Income Standards.

For HEAT assistance cases, the local HEAT office shall
determine the countable income of the household.

R202-203-306.  Countable Income.
Countable income is gross income minus exclusions,

disregards, and deductions.

R202-203-308.  Unearned Income.
1.  Countable unearned income is cash received by an

individual for which no service is performed.
2.  Sources of unearned income include the following:
a.  Pensions and annuities including Railroad Retirement,

Social Security, Supplemental Security Income, Veteran’s
benefits and Civil Service retirement benefits;

b.  Disability benefits including Industrial Compensation,
sick pay, mortgage insurance and paycheck insurance;

c.  Unemployment Compensation;
d.  Strike or union benefits;
e.  Veteran’s benefits;
f.  Child support and alimony;
g.  Veteran’s Educational Assistance intended for family

members;
h.  Trust payments;
i.  Tribal fund gratuities unless excluded by law.
j.  Money from sales contracts and mortgages;
k.  Personal injury settlements;
l.  Financial payments made by the Department of

Workforce Services;
m.  Income from Rental Property.  If the client also

manages the property, the income is earned.

R202-203-310.  Earned Income.
1.  Earned income is income in cash or in kind received by

an individual for which a service is performed.
2.  Sources of earned income include the following:
a.  Wages, including military base pay;
b.  Salaries;
c.  Commissions;
d.  Rent amount, when client works in return for rent;
e.  Monies from self-employment including baby-sitting;
f.  Tips;
g.  Sale of livestock and poultry;
h.  Work Study;
i.  University Year for Action;
j.  Military payments to cover Basic Allowance for Quarters

and Basic Allowance for Substance;
k.  Money the employee chooses to have withheld for

benefit plans including Flex Plans and Cafeteria Plans.

R202-203-316.  Income Exclusions.
1.  The following definitions apply to this section:
a.  "Bona fide loan" means a loan which has been

contracted in good faith without fraud or deceit and genuinely
endorsed in writing for repayment.

b.  "JTPA" means Jobs Training Partnership Act.
2.  The income listed below is not counted:
a.  Earned income of an unemancipated household

member.
b.  Cash over which the household has no control.
c.  Reimbursements for expenses directly related to

employment, training, schooling, and volunteer activities.
d.  Reimbursements for incurred medical expenses.
e.  Bona fide loans.
f.  Compensation paid to individual volunteers under the

Retired Senior Volunteers Program, Green Thumb and the
Foster Grandparent Program.

g.  Incentive and training expenses paid by the HEAT Self
Sufficiency program.

h.  Earned Income Tax Credit.
i.  Financial payments from JTPA.
j.  Value of Food Stamp Coupons, Food Stamp Cash Out

checks, and surplus commodities donated by the U.S.
Department of Agriculture.

k.  Educational loans, grants, scholarships or college work
study with the exception of Veterans Educational Assistance
intended for the family members of the student. The student’s
portion is exempt.

l.  Interest or Dividend Income.
m.  Compensation or reimbursement paid to Volunteers In

Service To America, Senior Health Aides, Senior Core of
Retired Executives, Senior Companions and ACE.

n.  Church cash assistance and voluntary cash contributions
by others unless received on a regular basis.

o.  Rental subsidies and relocation assistance.
p.  Utility subsidies.
q.  Any funds, payments, or tribal benefits required by

Public Law 98-64, Public Law 93-134(7), Public Law 92-254,
Public Law 94-540, Public Law 94-114 and Public Law 96-
240(9).

r.  Payments required by Public Law 92-203.
s.  Payments required by Public Law 101-201 or Public

Law 101-239(10405).
t.  Payments required by Public Law 100-383.
u.  Payments required by Public Law 101-426.
v.  Payments required by Public Law 100-707.

R202-203-320.  Income Disregard.
1.  The following definition applies to this section:
a.  "Disregard" means a portion of income that is not

counted.
2.  20% of earned income, including self-employment

earned income, will be disregarded.
3.  For self-employed households the cost of doing

business will be deducted. The 20% disregard will be applied to
the remainder.

R202-203-324.  Income Deductions.
1.  Medical
A deduction for payments on uncompensated medical bills

will be allowed when those payments are actually made by a
member of the household during the same time period as the
income being counted.

a.  The client must verify the payment was made directly to
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a medical provider in the month prior to the month of
application and that they will not be reimbursed by a third party.

b.  Health and accident insurance payments, dental
insurance payments, and Medical Assistance Only (MAO)
payments are considered medical expenses.

2.  Child Support and Alimony
a.  A deduction for child support and alimony payments

will be allowed when those payments were actually made by a
member of the household during the same time period as the
income being counted.

b.  The client must verify the payment was actually made
directly to the custodial adult or through the court.

c.  Payments in lieu of child support and alimony,
including car payments or mortgage payments, are not
deductible.

R202-203-328.  Self-Employment Income.
1.  A self-employed person actively earns income directly

from their own business, trade, or profession.
2.  Self-employment income will be determined as follows:
a.  All gross self-employment income is counted.
i.  Capital gains will be included.
ii.  The proceeds from the sale of capital goods or

equipment will be calculated in the same way as a capital gain
for Federal income tax purposes. Even if only part of the
proceeds from the sale of capital goods or equipment is taxed,
the full amount of the capital gain will be counted as income for
HEAT program purposes.

b.  The cost of doing business will be deducted.
i.  Allowable business costs include:
A.  labor;
B.  stock;
C.  raw materials;
D.  seed and fertilizer;
E.  interest paid toward the purchase of income producing

property;
F.  insurance premiums;
G.  taxes paid on income producing property;
ii.  Transportation costs will be allowed only if the person

must move from place to place in the course of business.
iii.  The following items will not be allowed as business

expenses:
A.  Payments on the principal of the purchase price of

income producing real estate and capital assets, equipment,
machinery and other durable goods.

B.  Net losses from previous periods.
C.  Federal, state and local income taxes, money set aside

for retirement purposes, and other work related personal
expenses.

D.  Depreciation.

R202-203-330.  HEAT Financial Eligibility and Payment
Determination.

1.  All countable income received in the previous calendar
month for the current applicant household will be used to
determine eligibility. Terminated income received in the
previous calendar month or the month of application is exempt
if no new source of income is identified.  Failure to provide
verification of income will result in the HEAT application being

denied.
Verification of countable income includes preceding or

current month’s SSI or SSA checks, divorce decrees, award
letters, or current check stubs if the income is stable and the
amount is the same as the actual income received in the previous
calendar month.

KEY:  energy assistance, income, income eligibility, payment
determination
1994 9-12-10
Notice of Continuation June 14, 2002
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R202.  Community and Economic Development, Community
Development, Community Services.
R202-204.  Energy Assistance:  Asset Standards.
R202-204-402.  Resource Limits.

The value of any household assets, either real or personal
property, will not be counted when determining eligibility for
the HEAT program.

KEY:  energy assistance, financial disclosure
1987 9-12-10
Notice of Continuation June 14, 2002
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R202.  Community and Economic Development, Community
Development, Community Services.
R202-205.  Energy Assistance:  Program Benefits.
R202-205-500.  Program Benefits.

Program benefits are limited to a one time payment, per
household, per program year.  If an applicant household
contains anyone who has already received a HEAT benefit in
any other household during that program year, the application
will be denied.

R202-205-502.  Standard Payment Levels.
The energy assistance benefit payment level is based on a

household’s income and energy burden (energy burden is the
proportion of a household’s income used to pay for home
heating).  For example, households with the lowest income and
the highest energy burden will receive the highest energy
assistance benefit payment available.  Households with children
under age six years, the elderly (age 60 plus years), and/or
disabled people may receive an additional energy assistance
benefit amount.

R202-205-506.  Benefit Payments.
1.  Direct client payments will be made only when a

contract with the primary heat source cannot be obtained or if
the primary heat source is the landlord.

R202-205-510.  Split Payments.
1.  If the primary heat source’s payment account is current,

up to 50% of the HEAT payment may be made to the client.
Payment dispersements may be split only in the percentages
listed below:

a.  100%
b.  50%/50%
c.  75%/25%

KEY:  energy assistance, benefits
January 2, 1996 9-12-10
Notice of Continuation June 14, 2002
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R202.  Community and Economic Development, Community
Development, Community Services.
R202-206.  Energy Assistance:  Eligibility Determination.
R202-206-600.  Eligibility Determination.

The local HEAT Office shall determine a household’s
eligibility for HEAT by applying the program and income
standards to the household’s circumstances, and by establishing
the validity and accuracy of the information given by the
applicant household.

R202-206-604.  Acceptable Verification.
1.  All factors of eligibility must be verified.
2.  It is the applicant’s responsibility to obtain acceptable

verification.
3.  If the household refuses to obtain the required

verification and refuses to assist the HEAT Office in obtaining
the verification, the application will be denied.

R202-206-608.  Determination of The Primary Fuel Type.
The primary fuel type is the type of fuel for which the

house is designed. If the household is actually using a less
expensive fuel type as the primary heat source, the fuel type is
the type of heat the household is actually using.

R202-206-612.  Date of Application.
The date of application is the date the application is

accepted at the correct HEAT office.

R202-206-618.  Date of Approval or Denial.
The date of approval or denial is the action date of the

application.

R202-206-628.  Date of Payment.
The payment date is the date the HEAT check is actually

issued.

KEY:  energy assistance
1991 9-12-10
Notice of Continuation June 14, 2002
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R202.  Community and Economic Development, Community
Development, Community Services.
R202-207.  Energy Assistance:  Records and Benefit
Management.
R202-207-702.  Records Management.

1.  Documentation of the eligibility decision and amount of
HEAT assistance is kept in the household’s HEAT folder in the
local HEAT office.  Every person who completes an application
shall have a case record.

2.  HEAT case records shall not be removed from the local
HEAT Office except by subpoena or request of the SCSO or in
accordance with the Archives Schedule.

R202-207-720.  Notification.
1.  The local HEAT office shall provide all HEAT

applicants with a written notice of any action that affects the
amount, form, or requirements of the assistance.

2.  Written notice shall include an explanation of the
action, the reason for the action, and the effective date of the
action.  The notice shall also include an explanation of the
applicant’s hearing rights and how to file a hearing if the
applicant is not satisfied with the decision on the case.

R202-207-734.  Checks.
1.  All HEAT payments to clients or vendors are issued by

check.
2.  If the payee dies before endorsing the check, the local

Heat Office director or designee may authorize another person
to endorse the check to use it on behalf of the payee or other
person in the case.

3.  Lost or stolen HEAT checks.
a.  The client must report a lost or stolen check within 29

days of the issuance date.  A check that is reported lost or stolen
30 days or more after the issuance date will not be replaced.

b.  The client may report this by telephone or in person.
c.  Lost checks will be replaced after five mailing days from

the issuance date.
d.  A replacement HEAT check which is lost or stolen after

the payee receives it will not be issued.

KEY:  energy assistance, benefits, government documents
1988 9-12-10
Notice of Continuation June 14, 2002
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R202.  Community and EconomicDevelopment, Community
Development, Community Services.
R202-208.  Energy Assistance:  Special State Programs.
R202-208-802.  Moratorium.

The department shall require compliance with Section 9-
12-201.

1.  The moratorium program protects eligible persons from
winter utility shut offs.

2.  A household can apply for moratorium protection only
one time per utility per program year.

3.  The protection of the Moratorium lasts from November
15 through the following March 15.

The Department has the option of beginning The
Moratorium program earlier or extending it later when severe
weather conditions warrant such action.

4.  The moratorium applicant must:
a.  Be the adult residential account holder, or the adult

resident applying for service.  A residential utility customer is
any adult person who has an account with a utility or any adult
who is applying for residential utility service;

b.  Be living at the address where Moratorium protection is
needed;

c.  Have a termination notice from the utility company or
have been refused service if the utility is not active;

d.  Have a written statement from the utility company
stating that all methods of working out satisfactory payment
arrangements have failed.  A deferred payment agreement must
have been offered to the utility customer.  If the customer signs
a deferred payment agreement, but does not have the money to
activate it, the agreement is in immediate default. The written
statement must include:

i.  account name or the name of the customer applying for
service;

ii.  the residential address;
iii.  account number, if there is one;
iv.  indicate if the account is active or inactive;
v.  the total amount owed on the account;
vi.  indication that the client has applied for HEAT;
vii.  indication that the client has applied for utility

assistance through the Red Cross;
viii.  and must indicate that the client meets at least one of

the following criteria:
A.  Gross household income in the month of or the month

prior to the month of the moratorium application must be less
than 125% of the federal poverty limit.

B.  have suffered a medical or other emergency in either the
month of application or the month prior to the month of
application.

C.  loss of employment in either the month of application
or the month prior to the month of application.

D.  50% drop in income in either the month of application
or the month prior to the month of application.

ix.  make a good faith effort to pay their utility bill on a
consistent basis as specified below.

5.  Required Verification
a.  All factors of eligibility must be verified.
b.  It is the applicant’s responsibility to obtain acceptable

verification.
c.  If the household refuses to obtain the required

verification and refuses to assist the local HEAT office in
obtaining the verification, the moratorium application will be
denied.

6.  Good Faith Payment Effort
a.  Each month during the moratorium the household must

pay the utility company at least 5% of the gross income received
in the month prior to the month of the moratorium application,
unless the home is heated by electricity.

b.  If the home is heated by electricity the household must
pay the utility company at least 10% of the gross income
received in the month prior to the month of application.

c.  The minimum allowed monthly payment is $5.00 even
if the client has no income in the month prior to the month of
application.

7.  In order to activate the moratorium, including the
restoration of service to those households which are shut off, the
first good faith payment is due at the time of application.
Payments for subsequent months are due on or before the last
day of each month.

8.  For clients who defaulted during a previous Moratorium
season the default payment is due before the client is eligible for
protection under the current moratorium.

a.  When a client defaults on a moratorium application, the
client is not eligible for moratorium protection on that particular
utility for the remainder of that moratorium season.

b.  The client must pay the amount of any previous
defaulted payment before they are eligible for the moratorium.

c.  When a utility company notifies the HEAT office of a
client default, the HEAT office will notify the client that of the
default.

9.  Regulated companies operating in Utah are subject to
the Moratorium with the exception of the Mexican Hat
Association.

R202-208-803.  Conservation Education Demonstration
Project.

Participants in the HEAT program served under the
Mountainlands Community Action Project contract will be
required, as a part of eligibility, to attend energy conservation
education classes.

KEY:  energy assistance, energy industries
1994 9-12-10
Notice of Continuation June 14, 2002
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R251.  Corrections, Administration.
R251-710.  Search.
R251-710-1.  Authority and Purpose.

(1)  This rule is authorized under Section 64-13-10, and
Subsections 64-13-14(1), and 64-13-17(2).

(2)  The purpose of this rule is to provide the Department’s
policy, procedures, and requirements for conducting searches.

R251-710-2.  Definitions.
(1)  "Contraband", for purposes of this rule, means:
(a)  materials, substances or other items not approved by

the Department, or which are in numbers or amounts that are not
approved, and which are otherwise known as regular
contraband;

(b)  materials, substances or other items possessed in
violation of state or federal law and which are otherwise known
as illegal contraband; or

(c)  items that are not illegal, but are not authorized for an
inmate to possess including items made from scraps of paper,
wood, plastic, metal, wire, etc. and which are otherwise known
as nuisance contraband.

(2)  "Exigent circumstances" means a situation wherein
reasonable cause exists to believe that a clear and present danger
to life and limb exists.

(3)  "Prison" means Utah State Prison in Draper and
Central Utah Correctional Facility in Gunnison.

(4)  "Probable cause" means sufficient knowledge of
articulable facts or circumstances to lead a reasonable person to
conclude that another person has committed, is committing, or
is about to commit a crime or a violation of a legally enforceable
policy or rule.

(5)  "Public" means persons constituting the general
population of a state.

(6)  "Reasonable suspicion" means sufficient knowledge of
articulable facts or circumstances that would lead a reasonable
person to suspect that there may be criminal activity and that the
suspected person may be involved in that criminal activity.

(7)  "Visitor" means members of the general public entering
prison property.

R251-710-3.  Policy.
(1)  General Regulations
It is the policy of the Department that:
(a)  search and seizure activities shall only be carried out by

lawful means;
(b)  real property, places of business and residences, with

legally recognized exceptions shall be searched only with a
search warrant, or reasonable cause and voluntary consent;

(c)  notice shall be posted at the entrance to the prison that
persons, their property and vehicles are subject to search while
on prison property;

(d)  an officer may assume the driver of a vehicle is the
proprietary possessor and has the authority to consent to a
search of the vehicle;

(e)  vendors, construction workers, Department personnel,
or other visitors whose presence is necessary and important to
prison operation may have contraband confiscated and returned
upon exiting prison property, may be asked to leave prison
property, or may be arrested;

(f)  all vehicles entering through a secure perimeter gate
shall undergo a thorough search for contraband; discovery of
contraband may result in arrest;

(g)  mandatory searches shall be made of all vehicles
accessing the double fence secure perimeters of the facilities;

(h)  mandatory searches shall be conducted of all vehicles
leaving the prison; vehicle trunks and compartments shall be
searched prior to exit;

(i)  the alert of a police service dog shall constitute
probable cause and an involuntary search may be legally
conducted;

(j)  an officer may search and seize contraband or evidence
without a warrant, in any public place open to public view; and

(k)  a visitor to the prison who has an outstanding warrant
may be arrested and searched or refused entry to the prison.

(2)  Visitor/Public Search.
It is the policy of the Department that:
(a)  the person and property of visitors and members of the

general public may be searched, and contraband and evidence
seized therefrom, by Department personnel pursuant to the
following limitations:

(i)  their person, personal property, vehicle and residence
based upon reasonable suspicion coupled with voluntary
consent;

(ii)  their person, clothes, personal property immediately
associated with their person, and vehicle may be involuntarily
searched;

(A)  based upon probably cause;
(B)  incident to lawful arrest;
(C)  pursuant to a search warrant;
(D)  under exigent circumstances; or
(E)  pursuant to a vehicle inventory incident to the lawful

impound thereof;
(iii)  their residence may be involuntarily searched;
(A)  pursuant to a search warrant;
(B)  in the form of a protective sweep under exigent

circumstances; or
(C)  at the time of, or incident to, a lawful arrest of the

owner or occupant thereof, but only that portion of the residence
and personal property therein which is in the immediate control
of the arrestee at that time;

(b)  any visitor who refuses to give consent to a search
based upon reasonable suspicion may be denied entrance and
required to leave the premises of the prison; and

(c)  any person who refuses to give consent to a search of
their vehicle upon exiting prison property shall have their
vehicle detained until a regularly scheduled institutional count
has cleared.

KEY:  corrections, search and seizure, security measures,
prisons
December 27, 2000 64-13-7
Notice of Continuation June 19, 2002 64-13-10

64-13-14(1)
64-13-17(2)
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R313.  Environmental Quality, Radiation Control.
R313-22.  Specific Licenses.
R313-22-1.  Purpose and Authority.

(1)  The purpose of this rule is to prescribe the
requirements for the issuance of specific licenses.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(3) and 19-3-104(6).

R313-22-2.  General.
The provisions and requirements of Rule R313-22 are in

addition to, and not in substitution for, other requirements of
these rules.  In particular the provisions of Rule R313-19 apply
to applications and licenses subject to Rule R313-22.

R313-22-4.  Definitions.
"Alert" means events may occur, are in progress, or have

occurred that could lead to a release of radioactive material but
that the release is not expected to require a response by off-site
response organizations to protect persons off-site.

"Principal activities" means activities authorized by the
license which are essential to achieving the purpose(s) for which
the license was issued or amended.  Storage during which no
licensed material is accessed for use or disposal and activities
incidental to decontamination or decommissioning are not
principal activities.

"Site Area Emergency" means events may occur, are in
progress, or have occurred that could lead to a significant
release of radioactive material and that could require a response
by off-site response organizations to protect persons off-site.

R313-22-30.  Specific License by Rule.
A license by rule is issued in the following circumstances,

without the necessity of filing an application for a specific
license as required by Subsection R313-22-32(1), and the
licensee shall be subject to the applicable provisions of Sections
R313-22-33, R313-22-34, R313-22-35, R313-22-36 and R313-
22-37:

(1)  When a site must be timely remediated of
contamination by radioactive materials that are subject to
licensing under these rules but are unlicensed;

(2)  When radioactive materials existing as a result of
improper handling, spillage, accidental contamination, or
unregulated or illegal possession, transfer, or receipt, must be
stored and those materials have not been licensed under these
rules.

R313-22-32.  Filing Application for Specific Licenses.
(1)  Applications for specific licenses shall be filed on a

form prescribed by the Executive Secretary.
(2)  The Executive Secretary may, after the filing of the

original application, and before the expiration of the license,
require further statements in order to enable the Executive
Secretary to determine whether the application should be
granted or denied or whether a license should be modified or
revoked.

(3)  Applications shall be signed by the applicant or
licensee or a person duly authorized to act for and on the
applicant’s behalf.

(4)  An application for a license may include a request for

a license authorizing one or more activities.
(5)  In the application, the applicant may incorporate by

reference information contained in previous applications,
statements, or reports filed with the Executive Secretary,
provided the references are clear and specific.

(6)  An application for a specific license to use radioactive
material in the form of a sealed source or in a device that
contains the sealed source shall identify the source or device by
manufacturer and model number as registered with the U.S.
Nuclear Regulatory Commission under 10 CFR 32.210, 2001
ed. or the equivalent regulations of an Agreement State.

(7)  As provided by Section R313-22-35, certain
applications for specific licenses filed under these rules shall
contain a proposed decommissioning funding plan or a
certification of financial assurance for decommissioning.  In the
case of renewal applications submitted before January 1, 1995,
this submittal may follow the renewal application but shall be
submitted on or before January 1, 1995.

(8)(a)  Applications to possess radioactive materials in
unsealed form, on foils or plated sources, or sealed in glass in
excess of the quantities in Section R313-22-90, "Quantities of
Radioactive Materials Requiring Consideration of the Need for
an Emergency Plan for Responding to a Release", shall contain
either:

(i)  An evaluation showing that the maximum dose to a
individual off-site due to a release of radioactive materials
would not exceed one rem effective dose equivalent or five rems
to the thyroid; or

(ii)  An emergency plan for responding to a release of
radioactive material.

(b)  One or more of the following factors may be used to
support an evaluation submitted under Subsection R313-22-
32(8)(a)(i):

(i)  The radioactive material is physically separated so that
only a portion could be involved in an accident;

(ii)  All or part of the radioactive material is not subject to
release during an accident because of the way it is stored or
packaged;

(iii)  The release fraction in the respirable size range would
be lower than the release fraction shown in Section R313-22-90
due to the chemical or physical form of the material;

(iv)  The solubility of the radioactive material would
reduce the dose received;

(v)  Facility design or engineered safety features in the
facility would cause the release fraction to be lower than shown
in Section R313-22-90;

(vi)  Operating restrictions or procedures would prevent a
release fraction as large as that shown in Section R313-22-90;
or

(vii)  Other factors appropriate for the specific facility.
(c)  An emergency plan for responding to a release of

radioactive material submitted under Subsection R313-22-
32(8)(a)(ii) shall include the following information:

(i)  Facility description.  A brief description of the
licensee’s facility and area near the site.

(ii)  Types of accidents.  An identification of each type of
radioactive materials accident for which protective actions may
be needed.

(iii)  Classification of accidents.  A classification system
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for classifying accidents as alerts or site area emergencies.
(iv)  Detection of accidents.  Identification of the means of

detecting each type of accident in a timely manner.
(v)  Mitigation of consequences.  A brief description of the

means and equipment for mitigating the consequences of each
type of accident, including those provided to protect workers
on-site, and a description of the program for maintaining
equipment.

(vi)  Assessment of releases.  A brief description of the
methods and equipment to assess releases of radioactive
materials.

(vii)  Responsibilities.  A brief description of the
responsibilities of licensee personnel should an accident occur,
including identification of personnel responsible for promptly
notifying off-site response organizations and the Executive
Secretary; also responsibilities for developing, maintaining, and
updating the plan.

(viii)  Notification and coordination.  A commitment to and
a brief description of the means to promptly notify off-site
response organizations and request off-site assistance, including
medical assistance for the treatment of contaminated injured on-
site workers when appropriate.  A control point shall be
established.  The notification and coordination shall be planned
so that unavailability of some personnel, parts of the facility,
and some equipment will not prevent the notification and
coordination.  The licensee shall also commit to notify the
Executive Secretary immediately after notification of the
appropriate off-site response organizations and not later than
one hour after the licensee declares an emergency.

NOTE:  These reporting requirements do not supersede or
release licensees of complying with the requirements under the
Emergency Planning and Community Right-to-Know Act of
1986, Title III, Public Law 99-499 or other state or federal
reporting requirements, including 40 CFR 302, 2000 ed.

(ix)  Information to be communicated.  A brief description
of the types of information on facility status, radioactive
releases, and recommended protective actions, if necessary, to
be given to off-site response organizations and to the Executive
Secretary.

(x)  Training.  A brief description of the frequency,
performance objectives and plans for the training that the
licensee will provide workers on how to respond to an
emergency including special instructions and orientation tours
the licensee would offer to fire, police, medical and other
emergency personnel.  The training shall familiarize personnel
with site-specific emergency procedures.  Also, the training shall
thoroughly prepare site personnel for their responsibilities in the
event of accident scenarios postulated as most probable for the
specific site including the use of team training for the scenarios.

(xi)  Safe shutdown.  A brief description of the means of
restoring the facility to a safe condition after an accident.

(xii)  Exercises.  Provisions for conducting quarterly
communications checks with off-site response organizations and
biennial on-site exercises to test response to simulated
emergencies.  Quarterly communications checks with off-site
response organizations shall include the check and update of all
necessary telephone numbers.  The licensee shall invite off-site
response organizations to participate in the biennial exercises.
Participation of off-site response organizations in biennial

exercises although recommended is not required.  Exercises
shall use accident scenarios postulated as most probable for the
specific site and the scenarios shall not be known to most
exercise participants.  The licensee shall critique each exercise
using individuals not having direct implementation
responsibility for the plan.  Critiques of exercises shall evaluate
the appropriateness of the plan, emergency procedures,
facilities, equipment, training of personnel, and overall
effectiveness of the response.  Deficiencies found by the
critiques shall be corrected.

(xiii)  Hazardous chemicals.  A certification that the
applicant has met its responsibilities under the Emergency
Planning and Community Right-to-Know Act of 1986, Title III,
Public Law 99-499, if applicable to the applicant’s activities at
the proposed place of use of the radioactive material.

(d)  The licensee shall allow the off-site response
organizations expected to respond in case of an accident 60 days
to comment on the licensee’s emergency plan before submitting
it to the Executive Secretary.  The licensee shall provide any
comments received within the 60 days to the Executive
Secretary with the emergency plan.

R313-22-33.  General Requirements for the Issuance of
Specific Licenses.

(1)  A license application shall be approved if the
Executive Secretary determines that:

(a)  the applicant and all personnel who will be handling
the radioactive material are qualified by reason of training and
experience to use the material in question for the purpose
requested in accordance with these rules in a manner as to
minimize danger to public health and safety or the environment;

(b)  the applicant’s proposed equipment, facilities, and
procedures are adequate to minimize danger to public health and
safety or the environment;

(c)  the applicant’s facilities are permanently located in
Utah, otherwise the applicant shall seek reciprocal recognition
as required by Section R313-19-30;

(d)  the issuance of the license will not be inimical to the
health and safety of the public;

(e)  the applicant satisfies applicable special requirements
in Sections R313-22-50 and R313-22-75, and Rules R313-24,
R313-25, R313-32, R313-34, R313-36, or R313-38; and

(f)  in the case of an application for a license to receive and
possess radioactive material for commercial waste disposal by
land burial, or for the conduct of other activities which the
Executive Secretary determines will significantly affect the
quality of the environment, the Executive Secretary, before
commencement of construction of the plant or facility in which
the activity will be conducted, has concluded, after weighing the
environmental, economic, technical and other benefits against
environmental costs and considering available alternatives, that
the action called for is the issuance of the proposed license, with
any appropriate conditions to protect environmental values.  The
Executive Secretary shall respond to the application within 60
days.  Commencement of construction prior to a response and
conclusion shall be grounds for denial of a license to receive
and possess radioactive material in the plant or facility.  As used
in this paragraph the term "commencement of construction"
means clearing of land, excavation, or other substantial action
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that would adversely affect the environment of a site.  The term
does not mean site exploration, necessary borings to determine
foundation conditions, or other preconstruction monitoring or
testing to establish background information related to the
suitability of the site or the protection of environmental values.

R313-22-34.  Issuance of Specific Licenses.
(1)  Upon a determination that an application meets the

requirements of the Act and the rules of the Board, the
Executive Secretary will issue a specific license authorizing the
proposed activity in a form and containing conditions and
limitations as the Executive Secretary deems appropriate or
necessary.

(2)  The Executive Secretary may incorporate in licenses at
the time of issuance, additional requirements and conditions
with respect to the licensee’s receipt, possession, use and
transfer of radioactive material subject to Rule R313-22 as he
deems appropriate or necessary in order to:

(a)  minimize danger to public health and safety or the
environment;

(b)  require reports and the keeping of records, and to
provide for inspections of activities under the license as may be
appropriate or necessary; and

(c)  prevent loss or theft of material subject to Rule R313-
22.

R313-22-35.  Financial Assurance and Recordkeeping for
Decommissioning.

(1)  Applicants for a specific license authorizing the
possession and use of unsealed radioactive material of half-life
greater than 120 days and in quantities exceeding 105 times the
applicable quantities set forth in Appendix B of 10 CFR 30.1
through 30.72, 2001 ed., which is incorporated by reference,
shall submit a decommissioning funding plan as described in
Subsection R313-22-35(5).  The decommissioning funding plan
shall also be submitted when a combination of radionuclides is
involved if R divided by 105 is greater than one, where R is
defined here as the sum of the ratios of the quantity of each
radionuclide to the applicable value in Appendix B of 10 CFR
30.1 through 30.72, 2001 ed., which is incorporated by
reference.

(2)  Applicants for a specific license authorizing possession
and use of radioactive material of half-life greater than 120 days
and in quantities specified in Subsection R313-22-35(4) shall
either:

(a)  submit a decommissioning funding plan as described
in Subsection R313-22-35(5); or

(b)  submit a certification that financial assurance for
decommissioning has been provided in the amount prescribed
by Subsection R313-22-35(4) using one of the methods
described in Subsection R313-22-35(6).  For an applicant, this
certification may state that the appropriate assurance will be
obtained after the application has been approved and the license
issued but before the receipt of licensed material.  If the
applicant defers execution of the financial instrument until after
the license has been issued, a signed original of the financial
instrument obtained to satisfy the requirements of Subsection
R313-22-35(6) shall be submitted to the Executive Secretary
before receipt of licensed material.  If the applicant does not

defer execution of the financial instrument, the applicant shall
submit to the Executive Secretary, as part of the certification, a
signed original of the financial instrument obtained to satisfy the
requirements in Subsection R313-22-35(6).

(3)(a)  Holders of a specific license issued on or after
January 1, 1995, which is of a type described in Subsections
R313-22-35(1) or (2) shall provide financial assurance for
decommissioning in accordance with the criteria set forth in
Section R313-22-35.

(b)  Holders of a specific license issued before January 1,
1995, and of a type described in Subsection R313-22-35(1)
shall submit, on or before January 1, 1995, a decommissioning
funding plan as described in Subsection R313-22-35(5) or a
certification of financial assurance for decommissioning in an
amount at least equal to $750,000 in accordance with the
criteria set forth in Section R313-22-35.  If the licensee submits
the certification of financial assurance rather than a
decommissioning funding plan, the licensee shall include a
decommissioning funding plan in any application for license
renewal.

(c)  Holders of a specific license issued before January 1,
1995, and of a type described in Subsection R313-22-35(2)
shall submit, on or before January 1, 1995, a decommissioning
funding plan as described in Subsection R313-22-35(5) or a
certification of financial assurance for decommissioning in
accordance with the criteria set forth in Section R313-22-35.

(d)  A licensee who has submitted an application before
January 1, 1995, for renewal of license in accordance with
Section R313-22-37 shall provide financial assurance for
decommissioning in accordance with Subsections R313-22-
35(1) and (2).  This assurance shall be submitted before January
1, 1997.

(4)  Table of required amounts of financial assurance for
decommissioning by quantity of material:
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(5)  A decommissioning funding plan shall contain a cost
estimate for decommissioning and a description of the method
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of assuring funds for decommissioning from Subsection R313-
22-35(6), including means for adjusting cost estimates and
associated funding levels periodically over the life of the
facility.  The decommissioning funding plan shall also contain
a certification by the licensee that financial assurance for
decommissioning has been provided in the amount of the cost
estimate for decommissioning and a signed original of the
financial instrument obtained to satisfy the requirements of
Subsection R313-22-35(6).

(6)  Financial assurance for decommissioning shall be
provided by one or more of the following methods:

(a)  Prepayment.  Prepayment is the deposit prior to the
start of operation into an account segregated from licensee assets
and outside the licensee’s administrative control of cash or liquid
assets so that the amount of funds would be sufficient to pay
decommissioning costs.  Prepayment may be in the form of a
trust, escrow account, government fund, certificate of deposit,
or deposit of government securities;

(b)  A surety method, insurance, or other guarantee method.
These methods shall guarantee that decommissioning costs will
be paid.  A surety method may be in the form of a surety bond,
letter of credit, or line of credit.  A parent company guarantee of
funds for decommissioning costs based on a financial test may
be used if the guarantee and test are as contained in Subsection
R313-22-35(8).  A parent company guarantee may not be used
in combination with other financial methods to satisfy the
requirements of Section R313-22-35.  A guarantee of funds by
the applicant or licensee for decommissioning costs based on a
financial test may be used if the guarantee and test are as
contained in Subsection R313-22-35(9).  A guarantee by the
applicant or licensee may not be used in combination with any
other financial methods to satisfy the requirements of Section
R313-22-35 or in any situation where the applicant or licensee
has a parent company holding majority control of the voting
stock of the company.  A surety method or insurance used to
provide financial assurance for decommissioning shall contain
the following conditions:

(i)  the surety method or insurance shall be open-ended or,
if written for a specified term, such as five years, shall be
renewed automatically unless 90 days or more prior to the
renewal date the issuer notifies the Executive Secretary, the
beneficiary, and the licensee of its intention not to renew.  The
surety method or insurance shall also provide that the full face
amount be paid to the beneficiary automatically prior to the
expiration without proof of forfeiture if the licensee fails to
provide a replacement acceptable to the Executive Secretary
within 30 days after receipt of notification of cancellation,

(ii)  the surety method or insurance shall be payable to a
trust established for decommissioning costs.  The trustee and
trust shall be acceptable to the Executive Secretary.  An
acceptable trustee includes an appropriate state or federal
government agency or an entity which has the authority to act as
a trustee and whose trust operations are regulated and examined
by a Federal or State agency, and

(iii)  the surety method or insurance shall remain in effect
until the Executive Secretary has terminated the license;

(c)  An external sinking fund in which deposits are made at
least annually, coupled with a surety method or insurance, the
value of which may decrease by the amount being accumulated

in the sinking fund.  An external sinking fund is a fund
established and maintained by setting aside funds periodically
in an account segregated from licensee assets and outside the
licensee’s administrative control in which the total amount of
funds would be sufficient to pay decommissioning costs at the
time termination of operation is expected.  An external sinking
fund may be in the form of a trust, escrow account, government
fund, certificate of deposit, or deposit of government securities.
The surety or insurance provisions shall be as stated in
Subsection R313-22-35(6)(b);

(d)  In the case of Federal, State or local government
licensees, a statement of intent containing a cost estimate for
decommissioning or an amount based on the Table in
Subsection R313-22-35(4) and indicating that funds for
decommissioning will be obtained when necessary; or

(e)  When a governmental entity is assuming custody and
ownership of a site, an arrangement that is deemed acceptable
by such governmental entity.

(7)  Persons licensed under Rule R313-22 shall keep
records of information important to the decommissioning of a
facility in an identified location until the site is released for
unrestricted use.  Before licensed activities are transferred or
assigned in accordance with Subsection R313-19-34(2),
licensees shall transfer all records described in Subsections
R313-22-35(7)(a) through (d) to the new licensee.  In this case,
the new licensee will be responsible for maintaining these
records until the license is terminated.  If records important to
the decommissioning of a facility are kept for other purposes,
reference to these records and their locations may be used.
Information the Executive Secretary considers important to
decommissioning consists of the following:

(a)  records of spills or other unusual occurrences involving
the spread of contamination in and around the facility,
equipment, or site.  These records may be limited to instances
when contamination remains after any cleanup procedures or
when there is reasonable likelihood that contaminants may have
spread to inaccessible areas as in the case of possible seepage
into porous materials such as concrete.  These records shall
include any known information on identification of involved
nuclides, quantities, forms, and concentrations;

(b)  as-built drawings and modification of structures and
equipment in restricted areas where radioactive materials are
used or stored, and of locations of possible inaccessible
contamination such as buried pipes which may be subject to
contamination.  If required drawings are referenced, each
relevant document need not be indexed individually.  If
drawings are not available, the licensee shall substitute
appropriate records of available information concerning these
areas and locations;

(c)  except for areas containing only sealed sources,
provided the sources have not leaked or no contamination
remains after a leak, or radioactive materials having only half-
lives of less than 65 days, a list contained in a single document
and updated every two years, including all of the following:

(i)  all areas designated and formerly designated as
restricted areas as defined under Section R313-12-3;

(ii)  all areas outside of restricted areas that require
documentation under Subsection R313-22-35(7)(a);

(iii)  all areas outside of restricted areas where current and
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previous wastes have been buried as documented under Section
R313-15-1109; and

(iv)  all areas outside of restricted areas which contain
material such that, if the license expired, the licensee would be
required to either decontaminate the area to meet the criteria for
decommissioning in Sections R313-15-401 through R313-15-
406, or apply for approval for disposal under Section R313-15-
1002; and

(d)  records of the cost estimate performed for the
decommissioning funding plan or of the amount certified for
decommissioning, and records of the funding method used for
assuring funds if either a funding plan or certification is used.

(8)  Criteria relating to use of financial tests and parent
company guarantees for providing reasonable assurance of funds
for decommissioning.

(a)  To pass the financial test referred to in Subsection
R313-22-35(6)(b), the parent company shall meet one of the
following criteria:

(i)  The parent company shall have all of the following:
(A)  Two of the following three ratios:  a ratio of total

liabilities to net worth less than 2.0; a ratio of the sum of net
income plus depreciation, depletion, and amortization to total
liabilities greater than 0.1; and a ratio of current assets to current
liabilities greater than 1.5;

(B)  Net working capital and tangible net worth each at
least six times the current decommissioning cost estimates, or
prescribed amount if a certification is used;

(C)  Tangible net worth of at least $10 million; and
(D)  Assets located in the United States amounting to at

least 90 percent of total assets or at least six times the current
decommissioning cost estimates, or prescribed amount if a
certification is used; or

(ii)  The parent company shall have all of the following:
(A)  A current rating for its most recent bond issuance of

AAA, AA, A, or BBB as issued by Standard and Poor’s or Aaa,
Aa, A or Baa as issued by Moody’s;

(B)  Tangible net worth at least six times the current
decommissioning cost estimate, or prescribed amount if a
certification is used;

(C)  Tangible net worth of at least $10 million; and
(D)  Assets located in the United States amounting to at

least 90 percent of total assets or at least six times the current
decommissioning cost estimates, or prescribed amount if
certification is used.

(b)  The parent company’s independent certified public
accountant shall have compared the data used by the parent
company in the financial test, which is derived from the
independently audited, year end financial statements for the
latest fiscal year, with the amounts in such financial statement.
In connection with that procedure the licensee shall inform the
Executive Secretary within 90 days of any matters coming to the
auditor’s attention which cause the auditor to believe that the
data specified in the financial test should be adjusted and that
the company no longer passes the test.

(c)(i)  After the initial financial test, the parent company
shall repeat the passage of the test within 90 days after the close
of each succeeding fiscal year.

(ii)  If the parent company no longer meets the
requirements of Subsection R313-22-35(8)(a) the licensee shall

send notice to the Executive Secretary of intent to establish
alternative financial assurance as specified in Section R313-22-
35.  The notice shall be sent by certified mail within 90 days
after the end of the fiscal year for which the year end financial
data show that the parent company no longer meets the financial
test requirements.  The licensee shall provide alternate financial
assurance within 120 days after the end of such fiscal year.

(d)  The terms of a parent company guarantee which an
applicant or licensee obtains shall provide that:

(i)  The parent company guarantee will remain in force
unless the guarantor sends notice of cancellation by certified
mail to the licensee and the Executive Secretary.  Cancellation
may not occur, however, during the 120 days beginning on the
date of receipt of the notice of cancellation by both the licensee
and the Executive Secretary, as evidenced by the return receipts.

(ii)  If the licensee fails to provide alternate financial
assurance as specified in Section R313-22-35 within 90 days
after receipt by the licensee and Executive Secretary of a notice
of cancellation of the parent company guarantee from the
guarantor, the guarantor will provide such alternative financial
assurance in the name of the licensee.

(iii)  The parent company guarantee and financial test
provisions shall remain in effect until the Executive Secretary
has terminated the license.

(iv)  If a trust is established for decommissioning costs, the
trustee and trust shall be acceptable to the Executive Secretary.
An acceptable trustee includes an appropriate State or Federal
Government agency or an entity which has the authority to act
as a trustee and whose trust operations are regulated and
examined by a Federal or State agency.

(9)  Criteria relating to use of financial tests and self
guarantees for providing reasonable assurance of funds for
decommissioning.

(a)  To pass the financial test referred to in Subsection
R313-22-35(6)(b), a company shall meet all of the following
criteria:

(i)  Tangible net worth at least ten times the total current
decommissioning cost estimate, or the current amount required
if certification is used, for all decommissioning activities for
which the company is responsible as self-guaranteeing licensee
and as parent-guarantor;

(ii)  Assets located in the United States amounting to at
least 90 percent of total assets or at least ten times the total
current decommissioning cost estimate, or the current amount
required if certification is used, for all decommissioning
activities for which the company is responsible as self-
guaranteeing licensee and as parent-guarantor; and

(iii)  A current rating for its most recent bond issuance of
AAA, AA, or A as issued by Standard and Poor’s, or Aaa, Aa,
or A as issued by Moody’s.

(b)  To pass the financial test, a company shall meet all of
the following additional requirements:

(i)  The company shall have at least one class of equity
securities registered under the Securities Exchange Act of 1934;

(ii)  The company’s independent certified public accountant
shall have compared the data used by the company in the
financial test which is derived from the independently audited,
yearend financial statements for the latest fiscal year, with the
amounts in such financial statement.  In connection with that
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procedure, the licensee shall inform the Executive Secretary
within 90 days of any matters coming to the attention of the
auditor that cause the auditor to believe that the data specified
in the financial test should be adjusted and that the company no
longer passes the test; and

(iii)  After the initial financial test, the company shall
repeat passage of the test within 90 days after the close of each
succeeding fiscal year.

(c)  If the licensee no longer meets the requirements of
Subsection R313-22-35(9)(a), the licensee shall send immediate
notice to the Executive Secretary of its intent to establish
alternate financial assurance as specified in Section R313-22-35
within 120 days of such notice.

(d)  The terms of a self-guarantee which an applicant or
licensee furnishes shall provide that:

(i)  The guarantee will remain in force unless the licensee
sends notice of cancellation by certified mail to the Executive
Secretary.  Cancellation may not occur, however, during the 120
days beginning on the date of receipt of the notice of
cancellation by the Executive Secretary, as evidenced by the
return receipt.

(ii)  The licensee shall provide alternative financial
assurance as specified in Section R313-22-35 within 90 days
following receipt by the Executive Secretary of a notice of a
cancellation of the guarantee.

(iii)  The guarantee and financial test provisions shall
remain in effect until the Executive Secretary has terminated the
license or until another financial assurance method acceptable
to the Executive Secretary has been put in effect by the licensee.

(iv)  The licensee shall promptly forward to the Executive
Secretary and the licensee’s independent auditor all reports
covering the latest fiscal year filed by the licensee with the
Securities and Exchange Commission pursuant to the
requirements of section 13 of the Securities and Exchange Act
of 1934.

(v)  If, at any time, the licensee’s most recent bond issuance
ceases to be rated in a category of "A" or above by either
Standard and Poor’s or Moody’s, the licensee shall provide
notice in writing of such fact to the Executive Secretary within
20 days after publication of the change by the rating service.  If
the licensee’s most recent bond issuance ceases to be rated in
any category of A or above by both Standard and Poor’s and
Moody’s, the licensee no longer meets the requirements of
Subsection R313-22-35(9)(a).

(vi)  The applicant or licensee shall provide to the
Executive Secretary a written guarantee, a written commitment
by a corporate officer, which states that the licensee will fund
and carry out the required decommissioning activities or, upon
issuance of an order by the Board, the licensee shall set up and
fund a trust in the amount of the current cost estimates for
decommissioning.

R313-22-36.  Expiration and Termination of Licenses and
Decommissioning of Sites and Separate Buildings or Outdoor
Areas.

(1)  A specific license expires at the end of the day on the
expiration date stated in the license unless the licensee has filed
an application for renewal under Section R313-22-37 no less
than 30 days before the expiration date stated in the existing

license.  If an application for renewal has been filed at least 30
days prior to the expiration date stated in the existing license,
the existing license expires at the end of the day on which the
Executive Secretary makes a final determination to deny the
renewal application or, if the determination states an expiration
date, the expiration date stated in the determination.

(2)  A specific license revoked by the Executive Secretary
expires at the end of the day on the date of the Executive
Secretary’s final determination to revoke the license, or on the
expiration date stated in the determination, or as otherwise
provided by an Order issued by the Executive Secretary.

(3)  A specific license continues in effect, beyond the
expiration date if necessary, with respect to possession of
radioactive material until the Executive Secretary notifies the
licensee in writing that the license is terminated.  During this
time, the licensee shall:

(a)  limit actions involving radioactive material to those
related to decommissioning; and

(b)  continue to control entry to restricted areas until they
are suitable for release so that there is not an undue hazard to
public health and safety or the environment.

(4)  Within 60 days of the occurrence of any of the
following, a licensee shall provide notification to the Executive
Secretary in writing of such occurrence, and either begin
decommissioning its site, or any separate building or outdoor
area that contains residual radioactivity so that the building or
outdoor area is suitable for release so that there is not an undue
hazard to public health and safety or the environment, or submit
within 12 months of notification a decommissioning plan, if
required by Subsection R313-22-36(7), and begin
decommissioning upon approval of that plan if:

(a)  the license has expired pursuant to Subsections R313-
22-36(1) or (2); or

(b)  the licensee has decided to permanently cease principal
activities at the entire site or in any separate building or outdoor
area that contains residual radioactivity such that the building or
outdoor area is unsuitable for release because of an undue
hazard to public health and safety or the environment; or

(c)  no principal activities under the license have been
conducted for a period of 24 months; or

(d)  no principal activities have been conducted for a
period of 24 months in any separate building or outdoor area
that contains residual radioactivity such that the building or
outdoor area is unsuitable for release because of an undue
hazard to public health and safety or the environment.

(5)  Coincident with the notification required by
Subsection R313-22-36(4), the licensee shall maintain in effect
all decommissioning financial assurances established by the
licensee pursuant to Section R313-22-35 in conjunction with a
license issuance or renewal or as required by Section R313-22-
36.  The amount of the financial assurance must be increased, or
may be decreased, as appropriate, to cover the detailed cost
estimate for decommissioning established pursuant to
Subsection R313-22-36(7)(d)(v).

(a)  A licensee who has not provided financial assurance to
cover the detailed cost estimate submitted with the
decommissioning plan shall do so on or before August 15, 1997.

(b)  Following approval of the decommissioning plan, a
licensee may reduce the amount of the financial assurance as
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decommissioning proceeds and radiological contamination is
reduced at the site with the approval of the Executive Secretary.

(6)  The Executive Secretary may grant a request to extend
the time periods established in Subsection R313-22-36(4) if the
Executive Secretary determines that this relief is not detrimental
to the public health and safety and is otherwise in the public
interest.  The request must be submitted no later than 30 days
before notification pursuant to Subsection R313-22-36(4).  The
schedule for decommissioning set forth in Subsection R313-22-
36(4) may not commence until the Executive Secretary has
made a determination on the request.

(7)(a)  A decommissioning plan shall be submitted if
required by license condition or if the procedures and activities
necessary to carry out decommissioning of the site or separate
building or outdoor area have not been previously approved by
the Executive Secretary and these procedures could increase
potential health and safety impacts to workers or to the public,
such as in any of the following cases:

(i)  procedures would involve techniques not applied
routinely during cleanup or maintenance operations;

(ii)  workers would be entering areas not normally occupied
where surface contamination and radiation levels are
significantly higher than routinely encountered during
operation;

(iii)  procedures could result in significantly greater
airborne concentrations of radioactive materials than are present
during operation; or

(iv)  procedures could result in significantly greater releases
of radioactive material to the environment than those associated
with operation.

(b)  The Executive Secretary may approve an alternate
schedule for submittal of a decommissioning plan required
pursuant to Subsection R313-22-36(4) if the Executive
Secretary determines that the alternative schedule is necessary
to the effective conduct of decommissioning operations and
presents no undue risk from radiation to the public health and
safety and is otherwise in the public interest.

(c)  Procedures such as those listed in Subsection R313-22-
36(7)(a) with potential health and safety impacts may not be
carried out prior to approval of the decommissioning plan.

(d)  The proposed decommissioning plan for the site or
separate building or outdoor area must include:

(i)  a description of the conditions of the site or separate
building or outdoor area sufficient to evaluate the acceptability
of the plan;

(ii)  a description of planned decommissioning activities;
(iii)  a description of methods used to ensure protection of

workers and the environment against radiation hazards during
decommissioning;

(iv)  a description of the planned final radiation survey; and
(v)  an updated detailed cost estimate for decommissioning,

comparison of that estimate with present funds set aside for
decommissioning, and a plan for assuring the availability of
adequate funds for completion of decommissioning.

(vi)  For decommissioning plans calling for completion of
decommissioning later than 24 months after plan approval, the
plan shall include a justification for the delay based on the
criteria in Subsection R313-22-36(8).

(e)  The proposed decommissioning plan will be approved

by the Executive Secretary if the information therein
demonstrates that the decommissioning will be completed as
soon as practical and that the health and safety of workers and
the public will be adequately protected.

(8)(a)  Except as provided in Subsection R313-22-36(9),
licensees shall complete decommissioning of the site or separate
building or outdoor area as soon as practical but no later than 24
months following the initiation of decommissioning.

(b)  Except as provided in Subsection R313-22-36(9),
when decommissioning involves the entire site, the licensee
shall request license termination as soon as practical but no later
than 24 months following the initiation of decommissioning.

(9)  The Executive Secretary may approve a request for an
alternative schedule for completion of decommissioning of the
site or separate building or outdoor area, and license termination
if appropriate, if the Executive Secretary determines that the
alternative is warranted by consideration of the following:

(a)  whether it is technically feasible to complete
decommissioning within the allotted 24-month period;

(b)  whether sufficient waste disposal capacity is available
to allow completion of decommissioning within the allotted 24-
month period;

(c)  whether a significant volume reduction in wastes
requiring disposal will be achieved by allowing short-lived
radionuclides to decay;

(d)  whether a significant reduction in radiation exposure
to workers can be achieved by allowing short-lived
radionuclides to decay; and

(e)  other site-specific factors which the Executive
Secretary may consider appropriate on a case-by-case basis,
such as the regulatory requirements of other government
agencies, lawsuits, ground-water treatment activities, monitored
natural ground-water restoration, actions that could result in
more environmental harm than deferred cleanup, and other
factors beyond the control of the licensee.

(10)  As the final step in decommissioning, the licensee
shall:

(a)  certify the disposition of all licensed material,
including accumulated wastes, by submitting a completed Form
DRC-14 or equivalent information; and

(b)  conduct a radiation survey of the premises where the
licensed activities were carried out and submit a report of the
results of this survey, unless the licensee demonstrates in some
other manner that the premises are suitable for release in
accordance with the criteria for decommissioning in Sections
R313-15-401 through R313-15-406.  The licensee shall, as
appropriate:

(i)  report levels of gamma radiation in units of
millisieverts (microroentgen) per hour at one meter from
surfaces, and report levels of radioactivity, including alpha and
beta, in units of megabecquerels (disintegrations per minute or
microcuries) per 100 square centimeters--removable and fixed--
for surfaces, megabecquerels (microcuries) per milliliter for
water, and becquerels (picocuries) per gram for solids such as
soils or concrete; and

(ii)  specify the survey instrument(s) used and certify that
each instrument is properly calibrated and tested.

(11)  Specific licenses, including expired licenses, will be
terminated by written notice to the licensee when the Executive
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Secretary determines that:
(a)  radioactive material has been properly disposed;
(b)  reasonable effort has been made to eliminate residual

radioactive contamination, if present; and
(c)  documentation is provided to the Executive Secretary

that:
(i)  a radiation survey has been performed which

demonstrates that the premises are suitable for release in
accordance with the criteria for decommissioning in Sections
R313-15-401 through R313-15-406; or

(ii)  other information submitted by the licensee is
sufficient to demonstrate that the premises are suitable for
release in accordance with the criteria for decommissioning in
Sections R313-15-401 through R313-15-406.

R313-22-37.  Renewal of Licenses.
Application for renewal of a specific license shall be filed

on a form prescribed by the Executive Secretary and in
accordance with Section R313-22-32.

R313-22-38.  Amendment of Licenses at Request of Licensee.
Applications for amendment of a license shall be filed in

accordance with Section R313-22-32 and shall specify the
respects in which the licensee desires the license to be amended
and the grounds for the amendment.

R313-22-39.  Executive Secretary Action on Applications to
Renew or Amend.

In considering an application by a licensee to renew or
amend the license, the Executive Secretary will use the criteria
set forth in Sections R313-22-33, R313-22-50, and R313-22-75
and in Rules R313-25, R313-32, R313-34, R313-36, or R313-
38, as applicable.

R313-22-50.  Special Requirements for Specific Licenses of
Broad Scope.

Authority to transfer possession or control by the
manufacturer, processor, or producer of any equipment, device,
commodity or other product containing byproduct material
whose subsequent possession, use, transfer and disposal by all
other persons who are exempted from regulatory requirements
may be obtained only from the U.S. Nuclear Regulatory
Commission, Washington, D.C.  20555.

(1)  The different types of broad licenses are set forth
below:

(a)  A "Type A specific license of broad scope" is a specific
license authorizing receipt, acquisition, ownership, possession,
use and transfer of any chemical or physical form of the
radioactive material specified in the license, but not exceeding
quantities specified in the license, for any authorized purpose.
The quantities specified are usually in the multicurie range.

(b)  A "Type B specific license of broad scope" is a specific
license authorizing receipt, acquisition, ownership, possession,
use and transfer of any chemical or physical form of radioactive
material specified in Section R313-22-100 for any authorized
purpose.  The possession limit for a Type B broad license, if
only one radionuclide is possessed thereunder, is the quantity
specified for that radionuclide in Section R313-22-100, Column
I.  If two or more radionuclides are possessed thereunder, the

possession limits are determined as follows:  For each
radionuclide, determine the ratio of the quantity possessed to the
applicable quantity specified in Section R313-22-100, Column
I, for that radionuclide.  The sum of the ratios for the
radionuclides possessed under the license shall not exceed unity.

(c)  A "Type C specific license of broad scope" is a specific
license authorizing receipt, acquisition, ownership, possession,
use and transfer of any chemical or physical form of radioactive
material specified in Section R313-22-100, for any authorized
purpose.  The possession limit for a Type C broad license, if
only one radionuclide is possessed thereunder, is the quantity
specified for that radionuclide in Section R313-22-100, Column
II.  If two or more radionuclides are possessed thereunder, the
possession limits are determined as follows:  For each
radionuclide, determine the ratio of the quantity possessed to the
applicable quantity specified in Section R313-22-100, Column
II, for that radionuclide.  The sum of the ratios for the
radionuclides possessed under the license shall not exceed unity.

(2)  An application for a Type A specific license of broad
scope shall be approved if all of the following are complied
with:

(a)  the applicant satisfies the general requirements
specified in Section R313-22-33;

(b)  the applicant has engaged in a reasonable number of
activities involving the use of radioactive material; and

(c)  the applicant has established administrative controls
and provisions relating to organization and management,
procedures, recordkeeping, material control and accounting, and
management review that are necessary to assure safe operations,
including:

(i)  the establishment of a radiation safety committee
composed of such persons as a radiation safety officer, a
representative of management, and persons trained and
experienced in the safe use of radioactive material;

(ii)  the appointment of a radiation safety officer who is
qualified by training and experience in radiation protection, and
who is available for advice and assistance on radiation safety
matters; and

(iii)  the establishment of appropriate administrative
procedures to assure:

(A)  control of procurement and use of radioactive
material,

(B)  completion of safety evaluations of proposed uses of
radioactive material which take into consideration such matters
as the adequacy of facilities and equipment, training and
experience of the user, and the operating or handling
procedures, and

(C)  review, approval, and recording by the radiation safety
committee of safety evaluations of proposed uses prepared in
accordance with Subsection R313-22-50(2)(c)(iii)(B) prior to
use of the radioactive material.

(3)  An application for a Type B specific license of broad
scope shall be approved if all of the following are complied
with:

(a)  the applicant satisfies the general requirements
specified in Section R313-22-33;

(b)  the applicant has established administrative controls
and provisions relating to organization and management,
procedures, recordkeeping, material control and accounting, and
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management review that are necessary to assure safe operations,
including:

(i)  the appointment of a radiation safety officer who is
qualified by training and experience in radiation protection, and
who is available for advice and assistance on radiation safety
matters; and

(ii)  the establishment of appropriate administrative
procedures to assure:

(A)  control of procurement and use of radioactive material,
(B)  completion of safety evaluations of proposed uses of

radioactive material which take into consideration such matters
as the adequacy of facilities and equipment, training and
experience of the user, and the operating or handling
procedures, and

(C)  review, approval, and recording by the radiation safety
officer of safety evaluations of proposed uses prepared in
accordance with Subsection R313-22-50(3)(b)(iii)(B) prior to
use of the radioactive material.

(4)  An application for a Type C specific license of broad
scope shall be approved, if:

(a)  the applicant satisfies the general requirements
specified in Section R313-22-33;

(b)  the applicant submits a statement that radioactive
material will be used only by, or under the direct supervision of
individuals, who have received:

(i)  a college degree at the bachelor level, or equivalent
training and experience, in the physical or biological sciences or
in engineering; and

(ii)  at least forty hours of training and experience in the
safe handling of radioactive material, and in the characteristics
of ionizing radiation, units of radiation dose and quantities,
radiation detection instrumentation, and biological hazards of
exposure to radiation appropriate to the type and forms of
radioactive material to be used; and

(c)  the applicant has established administrative controls
and provisions relating to procurement of radioactive material,
procedures, recordkeeping, material control and accounting, and
management review necessary to assure safe operations.

(5)  Specific licenses of broad scope are subject to the
following conditions:

(a)  unless specifically authorized by the Executive
Secretary, persons licensed pursuant to this section shall not:

(i)  conduct tracer studies in the environment involving
direct release of radioactive material;

(ii)  receive, acquire, own, possess, use, or transfer devices
containing 100,000 curies (3.7 PBq) or more of radioactive
material in sealed sources used for irradiation of materials;

(iii)  conduct activities for which a specific license issued
by the Executive Secretary under Section R313-22-75, and
Rules R313-25, R313-32 or R313-36 is required; or

(iv)  add or cause the addition of radioactive material to a
food, beverage, cosmetic, drug or other product designed for
ingestion or inhalation by, or application to, a human being.

(b)  Type A specific licenses of broad scope issued under
Rule R313-22 shall be subject to the condition that radioactive
material possessed under the license may only be used by, or
under the direct supervision of, individuals approved by the
licensee’s radiation safety committee.

(c)  Type B specific license of broad scope issued under

Rule R313-22 shall be subject to the condition that radioactive
material possessed under the license may only be used by, or
under the direct supervision of, individuals approved by the
licensee’s radiation safety officer.

(d)  Type C specific license of broad scope issued under
Rule R313-22 shall be subject to the condition that radioactive
material possessed under the license may only be used, by or
under the direct supervision of, individuals who satisfy the
requirements of Subsection R313-22-50(4).

R313-22-75.  Special Requirements for a Specific License to
Manufacture, Assemble, Repair, or Distribute Commodities,
Products, or Devices Which Contain Radioactive Material.

(1)  Licensing the introduction of radioactive material into
products in exempt concentrations.

(a)  In addition to the requirements set forth in Section
R313-22-33, a specific license authorizing the introduction of
radioactive material into a product or material owned by or in
the possession of the licensee or another to be transferred to
persons exempt under Subsection R313-19-13(2)(a) will be
issued if:

(i)  the applicant submits a description of the product or
material into which the radioactive material will be introduced,
intended use of the radioactive material and the product or
material into which it is introduced, method of introduction,
initial concentration of the radioactive material in the product or
material, control methods to assure that no more than the
specified concentration is introduced into the product or
material, estimated time interval between introduction and
transfer of the product or material, and estimated concentration
of the radioactive material in the product or material at the time
of transfer; and

(ii)  the applicant provides reasonable assurance that the
concentrations of radioactive material at the time of transfer will
not exceed the concentrations in Section R313-19-70, that
reconcentration of the radioactive material in concentrations
exceeding those in Section R313-19-70 is not likely, that use of
lower concentrations is not feasible, and that the product or
material is not likely to be incorporated in any food, beverage,
cosmetic, drug or other commodity or product designed for
ingestion or inhalation by, or application to a human being.

(b)  Persons licensed under Subsection R313-22-75(1)
shall file an annual report with the Executive Secretary which
shall identify the type and quantity of products or materials into
which radioactive material has been introduced during the
reporting period; name and address of the person who owned or
possessed the product and material, into which radioactive
material has been introduced, at the time of introduction; the
type and quantity of radionuclide introduced into the product or
material; and the initial concentrations of the radionuclide in the
product or material at time of transfer of the radioactive material
by the licensee.  If no transfers of radioactive material have been
made pursuant to Subsection R313-22-75(1) during the
reporting period, the report shall so indicate.  The report shall
cover the year ending June 30, and shall be filed within thirty
days thereafter.

(2)  Licensing the distribution of radioactive material in
exempt quantities.  Authority to transfer possession or control
by the manufacturer, processor or producer of equipment,
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devices, commodities or other products containing byproduct
material whose subsequent possession, use, transfer, and
disposal by other persons who are exempted from regulatory
requirements may be obtained only from the U.S. Nuclear
Regulatory Commission, Washington, D.C.  20555.

(a)  An application for a specific license to distribute
naturally occurring and accelerator-produced radioactive
material (NARM) to persons exempted from these rules
pursuant to Subsection R313-19-13(2)(b) will be approved if:

(i)  the radioactive material is not contained in a food,
beverage, cosmetic, drug or other commodity designed for
ingestion or inhalation by, or application to, a human being;

(ii)  the radioactive material is in the form of processed
chemical elements, compounds, or mixtures, tissue samples,
bioassay samples, counting standards, plated or encapsulated
sources, or similar substances, identified as radioactive and to be
used for its radioactive properties, but is not incorporated into
a manufactured or assembled commodity, product, or device
intended for commercial distribution; and

(iii)  the applicant submits copies of prototype labels and
brochures and the Executive Secretary approves the labels and
brochures;

(b)  The license issued under Subsection R313-22-75(2)(a)
is subject to the following conditions:

(i)  No more than ten exempt quantities shall be sold or
transferred in a single transaction.  However, an exempt quantity
may be composed of fractional parts of one or more of the
exempt quantities provided the sum of the fractions shall not
exceed unity.

(ii)  Exempt quantities shall be separated and individually
packaged.  No more than ten packaged exempt quantities shall
be contained in any outer package for transfer to persons exempt
pursuant to Subsection R313-19-13(2)(b).  The outer package
shall not allow the dose rate at the external surface of the
package to exceed 0.5 millirem (5.0 uSv) per hour.

(iii)  The immediate container of a quantity or separately
packaged fractional quantity of radioactive material shall bear a
durable, legible label which:

(A)  identifies the radionuclide and the quantity of
radioactivity; and

(B)  bears the words "Radioactive Material."
(iv)  In addition to the labeling information required by

Subsection R313-22-75(2)(b)(iii), the label affixed to the
immediate container, or an accompanying brochure, shall:

(A)  state that the contents are exempt from Licensing State
requirements;

(B)  bear the words "Radioactive Material - Not for Human
Use - Introduction into Foods, Beverages, Cosmetics, Drugs, or
Medicinals, or into Products Manufactured for Commercial
Distribution is Prohibited - Exempt Quantities Should Not Be
Combined;" and

(C)  set forth appropriate additional radiation safety
precautions and instructions relating to the handling, use,
storage and disposal of the radioactive material.

(c)  Persons licensed under Subsection R313-22-75(2) shall
maintain records identifying, by name and address, persons to
whom radioactive material is transferred for use under
Subsection R313-19-13(2)(b) or the equivalent regulations of a
Licensing State, and stating the kinds and quantities of

radioactive material transferred. An annual summary report
stating the total quantity of radionuclides transferred under the
specific license shall be filed with the Executive Secretary.
Reports shall cover the year ending June 30, and shall be filed
within thirty days thereafter.  If no transfers of radioactive
material have been made pursuant to Subsection R313-22-75(2)
during the reporting period, the report shall so indicate.

(3)  Licensing the incorporation of naturally occurring and
accelerator-produced radioactive material (NARM) into gas and
aerosol detectors.  An application for a specific license
authorizing the incorporation of NARM into gas and aerosol
detectors to be distributed to persons exempt under Subsection
R313-19-13(2)(c)(iii) will be approved if the application
satisfies requirements equivalent to those contained in 10 CFR
32.26, 2001 ed.  The maximum quantity of radium-226 in each
device shall not exceed 0.1 microcurie (3.7 kBq).

(4)  Licensing the manufacture and distribution of devices
to persons generally licensed under Subsection R313-21-22(4).

(a)  An application for a specific license to manufacture or
distribute devices containing radioactive material, excluding
special nuclear material, to persons generally licensed under
Subsection R313-21-22(4) or equivalent regulations of the U.S.
Nuclear Regulatory Commission, an Agreement State or a
Licensing State will be approved if:

(i)  the applicant satisfies the general requirements of
Section R313-22-33;

(ii)  the applicant submits sufficient information relating to
the design, manufacture, prototype testing, quality control,
labels, proposed uses, installation, servicing, leak testing,
operating and safety instructions, and potential hazards of the
device to provide reasonable assurance that:

(A)  the device can be safely operated by persons not
having training in radiological protection,

(B)  under ordinary conditions of handling, storage and use
of the device, the radioactive material contained in the device
will not be released or inadvertently removed from the device,
and it is unlikely that a person will receive in one year, a dose
in excess of ten percent of the annual limits specified in
Subsection R313-15-201(1), and

(C)  under accident conditions, such as fire and explosion,
associated with handling, storage and use of the device, it is
unlikely that a person would receive an external radiation dose
or dose commitment in excess of the following organ doses:
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(iii)  each device bears a durable, legible, clearly visible
label or labels approved by the Executive Secretary, which
contain in a clearly identified and separate statement:

(A)  instructions and precautions necessary to assure safe
installation, operation and servicing of the device; documents
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such as operating and service manuals may be identified in the
label and used to provide this information,

(B)  the requirement, or lack of requirement, for leak
testing, or for testing an "on-off" mechanism and indicator,
including the maximum time interval for testing, and the
identification of radioactive material by radionuclide, quantity
of radioactivity, and date of determination of the quantity, and

(C)  the information called for in one of the following
statements, as appropriate, in the same or substantially similar
form:

(I)  "The receipt, possession, use and transfer of this device,
Model No.  ........, Serial No. ............, are subject to a general
license or the equivalent, and the regulations of the U.S. Nuclear
Regulatory Commission or a state with which the U.S. Nuclear
Regulatory Commission has entered into an agreement for the
exercise of regulatory authority.  This label shall be maintained
on the device in a legible condition.  Removal of this label is
prohibited."  The label shall be printed with the words
"CAUTION -RADIOACTIVE MATERIAL" and the name of
the manufacturer or distributor shall appear on the label.  The
model, serial number, and name of the manufacturer or
distributor may be omitted from this label provided the
information is elsewhere specified in labeling affixed to the
device.

(II)  "The receipt, possession, use and transfer of this
device, Model No.  ........, Serial No. ............., are subject to a
general license or the equivalent, and the regulations of a
Licensing State.  This label shall be maintained on the device in
a legible condition.  Removal of this label is prohibited."  The
label shall be printed with the words "CAUTION -
RADIOACTIVE MATERIAL" and the name of the
manufacturer or distributor shall appear on the label.  The
model, serial number, and name of the manufacturer or
distributor may be omitted from this label provided the
information is elsewhere specified in labeling affixed to the
device.

(b)  In the event the applicant desires that the device be
required to be tested at intervals longer than six months, either
for proper operation of the "on-off" mechanism and indicator, if
any, or for leakage of radioactive material or for both, the
applicant shall include in the application sufficient information
to demonstrate that a longer interval is justified by performance
characteristics of the device or similar devices and by design
features which have a significant bearing on the probability or
consequences of leakage of radioactive material from the device
or failure of the "on-off" mechanism and indicator.  In
determining the acceptable interval for the test for leakage of
radioactive material, the Executive Secretary will consider
information which includes, but is not limited to:

(i)  primary containment, or source capsule;
(ii)  protection of primary containment;
(iii)  method of sealing containment;
(iv)  containment construction materials;
(v)  form of contained radioactive material;
(vi)  maximum temperature withstood during prototype

tests;
(vii)  maximum pressure withstood during prototype tests;
(viii)  maximum quantity of contained radioactive material;
(ix)  radiotoxicity of contained radioactive material; and

(x)  operating experience with identical devices or similarly
designed and constructed devices.

(c)  In the event the applicant desires that the general
licensee under Subsection R313-21-22(4), or under equivalent
regulations of the U.S. Nuclear Regulatory Commission, an
Agreement State or a Licensing State be authorized to install the
device, collect the sample to be analyzed by a specific licensee
for leakage of radioactive material, service the device, test the
"on-off" mechanism and indicator, or remove the device from
installation, the applicant shall include in the application written
instructions to be followed by the general licensee, estimated
calendar quarter doses associated with this activity or activities,
and basis for these estimates.  The submitted information shall
demonstrate that performance of this activity or activities by an
individual untrained in radiological protection, in addition to
other handling, storage, and use of devices under the general
license, is unlikely to cause that individual to receive a dose in
excess of ten percent of the annual limits specified in Subsection
R313-15-201(1).

(d)  Persons licensed under Subsection R313-22-75(4) to
distribute devices to generally licensed persons shall:

(i)  furnish a copy of the general license contained in
Subsection R313-21-22(4) to each person to whom the person
directly or through an intermediate person transfers radioactive
material in a device for use pursuant to the general license
contained in Subsection R313-21-22(4);

(ii)  furnish a copy of the general license contained in the
U.S. Nuclear Regulatory Commission’s, Agreement State’s, or
Licensing State’s regulation equivalent to Subsection R313-21-
22(4), or alternatively, furnish a copy of the general license
contained in Subsection R313-21-22(4) to each person to whom
he directly or through an intermediate person transfers
radioactive material in a device for use pursuant to the general
license of the U.S. Nuclear Regulatory Commission, the
Agreement State or the Licensing State.  If a copy of the general
license in Subsection R313-21-22(4) is furnished to such a
person, it shall be accompanied by a note explaining that the use
of the device is regulated by the U.S. Nuclear Regulatory
Commission, Agreement State or Licensing State under
requirements substantially the same as those in Subsection
R313-21-22(4);

(iii)  report to the Executive Secretary all transfers of such
devices to persons for use under the general license in
Subsection R313-21-22(4).  The reports shall identify the
general licensee by name and address, an individual by name or
position who may constitute a point of contact between the
Executive Secretary and the general licensee, the type and
model number of device transferred, and the quantity and type
of radioactive material contained in the device.  If one or more
intermediate persons will temporarily possess the device at the
intended place of use prior to its possession by the user, the
report shall include identification of each intermediate person by
name, address, contact, and relationship to the intended user.  If
no transfers have been made to persons generally licensed under
Subsection R313-21-22(4) during the reporting period, the
report shall so indicate.  The report shall cover each calendar
quarter and shall be filed within thirty days thereafter;

(iv)  furnish reports to other agencies.
(A)  Report to the U.S. Nuclear Regulatory Commission all
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transfers of those devices to persons for use under the U.S.
Nuclear Regulatory Commission general license in 10 CFR
31.5, 2001 ed.

(B)  Report to the responsible State agency all transfers of
devices manufactured and distributed pursuant to Subsection
R313-22-75(4) for use under a general license in that State’s
regulations equivalent to Subsection R313-21-22(4).

(C)  The reports shall identify each general licensee by
name and address, an individual by name or position who may
constitute a point of contact between the responsible agency and
general licensee, the type and model of the device transferred,
and the quantity and type of radioactive material contained in
the device.  If one or more intermediate persons will temporarily
possess the device at the intended place of use prior to its
possession by the user, the report shall include identification of
each intermediate person by name, address, contact, and
relationship to the intended user.  The report shall be submitted
within thirty days after the end of each calendar quarter in which
a device is transferred to the generally licensed person.

(D)  If transfers have not been made to U.S. Nuclear
Regulatory Commission licensees during the reporting period,
this information shall be reported to the U.S. Nuclear
Regulatory Commission.

(E)  If transfers have not been made to general licensees
within a particular state during the reporting period, this
information shall be reported to the responsible state agency
upon request of that agency; and

(v)  keep records showing the name, address and the point
of contact for each general licensee to whom the person directly
or through an intermediate person transfers radioactive material
in devices for use pursuant to the general license provided in
Subsection R313-21-22(4), or equivalent regulations of the U.S.
Nuclear Regulatory Commission, an Agreement State or a
Licensing State.  The records shall show the date of each
transfer, the radionuclide and the quantity of radioactivity in
each device transferred, the identity of intermediate persons, and
compliance with the report requirements of Subsection R313-
22-75(4).

(5)  Special requirements for the manufacture, assembly or
repair of luminous safety devices for use in aircraft.  An
application for a specific license to manufacture, assemble or
repair luminous safety devices containing tritium or
promethium-147 for use in aircraft for distribution to persons
generally licensed under Subsection R313-21-22(5) will be
approved if:

(a)  the applicant satisfies the general requirements of
Section R313-22-33; and

(b)  the applicant satisfies the requirements of 10 CFR
32.53 through 32.56 and 32.101, 2001 ed, or their equivalent.

(6)  Special requirements for license to manufacture
calibration sources containing americium-241, plutonium or
radium-226 for distribution to persons generally licensed under
Subsection R313-21-22(7).  An application for a specific license
to manufacture calibration and reference sources containing
americium-241, plutonium or radium-226 to persons generally
licensed under Subsection R313-21-22(7) will be approved if:

(a)  the applicant satisfies the general requirements of
Section R313-22-33; and

(b)  the applicant satisfies the requirements of 10 CFR

32.57 through 32.59, 32.102 and 10 CFR 70.39, 2001 ed., or
their equivalent.

(7)  Manufacture and distribution of radioactive material
for certain in vitro clinical or laboratory testing under general
license.  An application for a specific license to manufacture or
distribute radioactive material for use under the general license
of Subsection R313-21-22(9) will be approved if:

(a)  the applicant satisfies the general requirements
specified in Section R313-22-33;

(b)  the radioactive material is to be prepared for
distribution in prepackaged units of:

(i)  iodine-125 in units not exceeding ten microcuries
(370.0 kBq) each;

(ii)  iodine-131 in units not exceeding ten microcuries
(370.0 kBq) each;

(iii)  carbon-14 in units not exceeding ten microcuries
(370.0 kBq) each;

(iv)  hydrogen-3 (tritium) in units not exceeding 50
microcuries (1.85 MBq) each;

(v)  iron-59 in units not exceeding 20 microcuries (740.0
kBq) each;

(vi)  cobalt-57 in units not exceeding ten microcuries
(370.0 kBq) each;

(vii)  selenium-75 in units not exceeding ten microcuries
(370.0 kBq) each; or

(viii)  mock iodine-125 in units not exceeding 0.05
microcurie (1.85 kBq) of iodine-129 and 0.005 microcurie
(185.0 Bq) of americium-241 each;

(c)  prepackaged units bear a durable, clearly visible label:
(i)  identifying the radioactive contents as to chemical form

and radionuclide, and indicating that the amount of radioactivity
does not exceed ten microcuries (370.0 kBq) of iodine-125,
iodine-131, carbon-14, cobalt-57, or selenium-75; 50
microcuries (1.85 MBq) of hydrogen-3 (tritium); 20 microcuries
(740.0 kBq) of iron-59; or Mock Iodine-125 in units not
exceeding 0.05 microcuries (1.85 kBq) of iodine-129 and 0.005
microcurie (185.0 Bq) of americium-241 each; and

(ii)  displaying the radiation caution symbol described in
Section R313-15-901 and the words, "CAUTION,
RADIOACTIVE MATERIAL", and "Not for Internal or
External Use in Humans or Animals";

(d)  one of the following statements, as appropriate, or a
substantially similar statement which contains the information
called for in one of the following statements, appears on a label
affixed to each prepackaged unit or appears in a leaflet or
brochure which accompanies the package:

(i)  "This radioactive material shall be received, acquired,
possessed and used only by physicians, veterinarians, clinical
laboratories or hospitals and only for in vitro clinical or
laboratory tests not involving internal or external administration
of the material, or the radiation therefrom, to human beings or
animals.  Its receipt, acquisition, possession, use and transfer are
subject to the regulations and a general license of the U.S.
Nuclear Regulatory Commission or of a state with which the
U.S. Nuclear Regulatory Commission has entered into an
agreement for the exercise of regulatory authority.

.....................
Name of Manufacturer"
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(ii)  "This radioactive material shall be received, acquired,
possessed and used only by physicians, veterinarians, clinical
laboratories or hospitals and only for in vitro clinical or
laboratory tests not involving internal or external administration
of the material, or the radiation therefrom, to human beings or
animals.  Its receipt, acquisition, possession, use and transfer are
subject to the regulations and a general license of a Licensing
State.

.....................
Name of Manufacturer"

(e)  the label affixed to the unit, or the leaflet or brochure
which accompanies the package, contains adequate information
as to the precautions to be observed in handling and storing
radioactive material.  In the case of the Mock Iodine-125
reference or calibration source, the information accompanying
the source shall also contain directions to the licensee regarding
the waste disposal requirements set out in Section R313-15-
1001.

(8)  Licensing the manufacture and distribution of ice
detection devices.  An application for a specific license to
manufacture and distribute ice detection devices to persons
generally licensed under Subsection R313-21-22(10) will be
approved if:

(a)  the applicant satisfies the general requirements of
Section R313-22-33; and

(b)  the criteria of 10 CFR 32.61, 32.62, 32.103, 2001 ed.
are met.

(9)  Manufacture and distribution of radiopharmaceuticals
containing radioactive material for medical use under group
licenses.

(a)  An application for a specific license to manufacture and
distribute radiopharmaceuticals containing radioactive material
for use by persons licensed pursuant to Rule R313-32 will be
approved if:

(i)  the applicant satisfies the general requirements
specified in Section R313-22-33;

(ii)  the applicant submits evidence that the applicant is at
least one of the following:

(A) registered or licensed with the U.S. Food and Drug
Administration (FDA) as a drug manufacturer;

(B)  registered or licensed with a state agency as a drug
manufacturer;

(C)  licensed as a pharmacy by a State Board of Pharmacy;
or

(D)  operating as a nuclear pharmacy within a medical
institution.

(iii) the applicant submits information on the radionuclide;
the chemical and physical form; the maximum activity per vial,
syringe, generator, or other container of the radioactive drug;
and the shielding provided by the packaging to show it is
appropriate for the safe handling and storage of the radioactive
drugs by medical use licensees; and

(iv) the applicant satisfies the following labeling
requirements:

(A) A label is affixed to each transport radiation shield,
whether it is constructed of lead, glass, plastic, or other material,
of a radioactive drug to be transferred for commercial
distribution.  The label must include the radiation symbol and

the words "CAUTION, RADIOACTIVE MATERIAL" or
"DANGER, RADIOACTIVE MATERIAL"; the name of the
radioactive drug or its abbreviation; and the quantity of
radioactivity at a specified date and time.  For radioactive drugs
with a half life greater than 100 days, the time may be omitted.

(B) A label is affixed to each syringe, vial, or other
container used to hold a radioactive drug to be transferred for
commercial distribution.  The label must include the radiation
symbol and the words "CAUTION, RADIOACTIVE
MATERIAL" or "DANGER, RADIOACTIVE MATERIAL"
and an identifier that ensures that the syringe, vial, or other
container can be correlated with the information on the transport
radiation shield label.

(b)  A licensee described by Subsections R313-22-
75(9)(a)(ii)(C) or (D):

(i)  May prepare radioactive drugs for medical use, as
defined in Section R313-32-2, provided that the radioactive
drug is prepared by either an authorized nuclear pharmacist, as
specified in Subsections R313-22-75(9)(b)(ii) and (iii), or an
individual under the supervision of an authorized nuclear
pharmacist as specified in Section R313-32-25.

(ii)  May allow a pharmacist to work as an authorized
nuclear pharmacist if:

(A)  this individual qualifies as an authorized nuclear
pharmacist as defined in Section R313-32-2;

(B)  this individual meets the requirements specified in
Subsection R313-32-980(2) and Section R313-32-972 and the
licensee has received an approved license amendment
identifying this individual as an authorized nuclear pharmacist;
or

(C) this individual is designated as an authorized nuclear
pharmacist in accordance with Subsection R313-22-
75(9)(b)(iii).

(iii)  The actions authorized in Subsections R313-22-
75(9)(b)(i) and (ii) are permitted in spite of more restrictive
language in license conditions.

(iv) May designate a pharmacist, as defined in Section
R313-32-2, as an authorized nuclear pharmacist if the individual
is identified as of January 1, 1997 as an "authorized user" on a
nuclear pharmacy license issued by the Executive Secretary
under Subsection R313-22-75(9).

(v)  Shall provide to the Executive Secretary a copy of each
individual’s certification by the Board of Pharmaceutical
Specialties, the U.S. Nuclear Regulatory Commission or
Agreement State license, or the permit issued by a licensee of
broad scope, and a copy of the state pharmacy licensure or
registration, no later than 30 days after the date that the licensee
allows, pursuant to Subsections R313-22-75(9)(b)(ii)(A) and
(B), the individual to work as an authorized nuclear pharmacist.

(c) A licensee shall possess and use instrumentation to
measure the radioactivity of radioactive drugs.  The licensee
shall have procedures for use of the instrumentation.  The
licensee shall measure, by direct measurement or by
combination of measurements and calculations, the amount of
radioactivity in dosages of alpha-, beta-, or photon-emitting
radioactive drugs prior to transfer for commercial distribution.
In addition, the licensee shall:

(i)  perform tests before initial use, periodically, and
following repair, on each instrument for accuracy, linearity, and
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geometry dependence, as appropriate for the use of the
instrument; and make adjustments when necessary; and

(ii) check each instrument for constancy and proper
operation at the beginning of each day of use.

(d) Nothing in Subsection R313-22-75(9) relieves the
licensee from complying with applicable FDA, or Federal, and
State requirements governing radioactive drugs.

(10)  Manufacture and distribution of sources or devices
containing radioactive material for medical use.  An application
for a specific license to manufacture and distribute sources and
devices containing radioactive material to persons licensed
pursuant to Section R313-32-18 for use as a calibration or
reference source or for the uses listed in Sections R313-32-400
and R313-32-500 will be approved if:

(a)  the applicant satisfies the general requirements in
Section R313-22-33;

(b)  the applicant submits sufficient information regarding
each type of source or device pertinent to an evaluation of its
radiation safety, including:

(i)  the radioactive material contained, its chemical and
physical form and amount,

(ii)  details of design and construction of the source or
device,

(iii)  procedures for, and results of, prototype tests to
demonstrate that the source or device will maintain its integrity
under stresses likely to be encountered in normal use and
accidents,

(iv)  for devices containing radioactive material, the
radiation profile of a prototype device,

(v)  details of quality control procedures to assure that
production sources and devices meet the standards of the design
and prototype tests,

(vi)  procedures and standards for calibrating sources and
devices,

(vii)  legend and methods for labeling sources and devices
as to their radioactive content, and

(viii)  instructions for handling and storing the source or
device from the radiation safety standpoint, these instructions
are to be included on a durable label attached to the source or
device or attached to a permanent storage container for the
source or device; provided that instructions which are too
lengthy for a label may be summarized on the label and printed
in detail on a brochure which is referenced on the label;

(c)  the label affixed to the source or device, or to the
permanent storage container for the source or device, contains
information on the radionuclide, quantity and date of assay, and
a statement that the source or device is licensed by the Executive
Secretary for distribution to persons licensed pursuant to
Sections R313-32-18, R313-32-400, and R313-32-500 or under
equivalent regulations of the U.S. Nuclear Regulatory
Commission, an Agreement State or a Licensing State; provided
that labeling for sources which do not require long term storage
may be on a leaflet or brochure which accompanies the source;

(d)  in the event the applicant desires that the source or
device be required to be tested for leakage of radioactive
material at intervals longer than six months, the applicant shall
include in the application sufficient information to demonstrate
that a longer interval is justified by performance characteristics
of the source or device or similar sources or devices and by

design features that have a significant bearing on the probability
or consequences of leakage of radioactive material from the
source; and

(e)  in determining the acceptable interval for test of
leakage of radioactive material, the Executive Secretary shall
consider information that includes, but is not limited to:

(i)  primary containment or source capsule,
(ii)  protection of primary containment,
(iii)  method of sealing containment,
(iv)  containment construction materials,
(v)  form of contained radioactive material,
(vi)  maximum temperature withstood during prototype

tests,
(vii)  maximum pressure withstood during prototype tests,
(viii)  maximum quantity of contained radioactive material,
(ix)  radiotoxicity of contained radioactive material, and
(x)  operating experience with identical sources or devices

or similarly designed and constructed sources or devices.
(11)  Requirements for license to manufacture and

distribute industrial products containing depleted uranium for
mass-volume applications.

(a)  An application for a specific license to manufacture
industrial products and devices containing depleted uranium for
use pursuant to Subsection R313-21-21(5) or equivalent
regulations of the U.S. Nuclear Regulatory Commission or an
Agreement State will be approved if:

(i)  the applicant satisfies the general requirements
specified in Section R313-22-33;

(ii)  the applicant submits sufficient information relating to
the design, manufacture, prototype testing, quality control
procedures, labeling or marking, proposed uses and potential
hazards of the industrial product or device to provide reasonable
assurance that possession, use or transfer of the depleted
uranium in the product or device is not likely to cause an
individual to receive a radiation dose in excess of ten percent of
the annual limits specified in Subsection R313-15-201(1); and

(iii)  the applicant submits sufficient information regarding
the industrial product or device and the presence of depleted
uranium for a mass-volume application in the product or device
to provide reasonable assurance that unique benefits will accrue
to the public because of the usefulness of the product or device.

(b)  In the case of an industrial product or device whose
unique benefits are questionable, the Executive Secretary will
approve an application for a specific license under Subsection
R313-22-75(11) only if the product or device is found to
combine a high degree of utility and low probability of
uncontrolled disposal and dispersal of significant quantities of
depleted uranium into the environment.

(c)  The Executive Secretary may deny an application for
a specific license under Subsection R313-22-75(11) if the end
use of the industrial product or device cannot be reasonably
foreseen.

(d)  Persons licensed pursuant to Subsection R313-22-
75(11)(a) shall:

(i)  maintain the level of quality control required by the
license in the manufacture of the industrial product or device,
and in the installation of the depleted uranium into the product
or device;

(ii)  label or mark each unit to:
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(A)  identify the manufacturer of the product or device and
the number of the license under which the product or device was
manufactured, the fact that the product or device contains
depleted uranium, and the quantity of depleted uranium in each
product or device; and

(B)  state that the receipt, possession, use and transfer of
the product or device are subject to a general license or the
equivalent and the regulations of the U.S. Nuclear Regulatory
Commission or an Agreement State;

(iii)  assure that the uranium before being installed in each
product or device has been impressed with the following legend
clearly legible through a plating or other covering:  "Depleted
Uranium";

(iv)  furnish to each person to whom depleted uranium in
a product or device is transferred for use pursuant to the general
license contained in Subsection R313-21-21(5) or its equivalent:

(A)  a copy of the general license contained in Subsection
R313-21-21(5) and a copy of form DRC-12; or

(B)  a copy of the general license contained in the U.S.
Nuclear Regulatory Commission’s or Agreement State’s
regulation equivalent to Subsection R313-21-21(5) and a copy
of the U.S. Nuclear Regulatory Commission’s or Agreement
State’s certificate, or alternatively, furnish a copy of the general
license contained in Subsection R313-21-21(5) and a copy of
form DRC-12 with a note explaining that use of the product or
device is regulated by the U.S. Nuclear Regulatory Commission
or an Agreement State under requirements substantially the
same as those in Subsection R313-21-21(5);

(v)  report to the Executive Secretary all transfers of
industrial products or devices to persons for use under the
general license in Subsection R313-21-21(5).  The report shall
identify each general licensee by name and address, an
individual by name or position who may constitute a point of
contact between the Executive Secretary and the general
licensee, the type and model number of device transferred, and
the quantity of depleted uranium contained in the product or
device.  The report shall be submitted within thirty days after the
end of the calendar quarter in which the product or device is
transferred to the generally licensed person.  If no transfers have
been made to persons generally licensed under Subsection
R313-21-21(5) during the reporting period, the report shall so
indicate;

(vi)  provide certain other reports as follows:
(A)  report to the U.S. Nuclear Regulatory Commission all

transfers of industrial products or devices to persons for use
under the U.S. Nuclear Regulatory Commission general license
in 10 CFR 40.25, 2001 ed.;

(B)  report to the responsible state agency all transfers of
devices manufactured and distributed pursuant to Subsection
R313-22-75(11) for use under a general license in that state’s
regulations equivalent to Subsection R313-21-21(5),

(C)  reports shall identify each general licensee by name
and address, an individual by name or position who may
constitute a point of contact between the agency and the general
licensee, the type and model number of the device transferred,
and the quantity of depleted uranium contained in the product
or device.  The report shall be submitted within thirty days after
the end of each calendar quarter in which a product or device is
transferred to the generally licensed person,

(D)  if no transfers have been made to U.S. Nuclear
Regulatory Commission licensees during the reporting period,
this information shall be reported to the U.S. Nuclear
Regulatory Commission, and

(E)  if no transfers have been made to general licensees
within a particular Agreement State during the reporting period,
this information shall be reported to the responsible Agreement
State agency upon the request of that agency; and

(vii)  records shall be kept showing the name, address and
point of contact for each general licensee to whom the person
transfers depleted uranium in industrial products or devices for
use pursuant to the general license provided in Subsection
R313-21-21(5) or equivalent regulations of the U.S. Nuclear
Regulatory Commission or an Agreement State.  The records
shall be maintained for a period of two years and shall show the
date of each transfer, the quantity of depleted uranium in the
product or device transferred, and compliance with the report
requirements of Subsection R313-22-75(11).

R313-22-90.  Quantities of Radioactive Materials Requiring
Consideration of the Need for an Emergency Plan for
Responding to a Release.  Refer to Subsection R313-22-
32(8).
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R313-22-100.  Limits for Broad Licenses.  Refer to Section
R313-22-50.
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R313-22-210.  Registration of Product Information.
Licensees who manufacture or initially distribute a sealed

source or device containing a sealed source whose product is
intended for use under a specific license or general license are
deemed to have provided reasonable assurance that the radiation
safety properties of the source or device are adequate to protect
health and minimize danger to life and the environment if the

sealed source or device has been evaluated in accordance with
10 CFR 32.210, 2001 ed. or equivalent regulations of an
Agreement State.

KEY:  specific licenses, decommissioning, broad scope,
radioactive materials
June 14, 2002 19-3-104
Notice of Continuation October 10, 2001 19-3-108
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-301.  Solid Waste Authority, Definitions, and General
Requirements.
R315-301-1.  Authority and Purpose.

The Solid Waste Permitting and Management Rules are
promulgated under the authority of the Solid and Hazardous
Waste Act, Chapter 6 of Title 19, to protect human health, to
prevent land, air and water pollution, and to conserve the state’s
natural, economic and energy resources by setting minimum
performance standards for the proper management of solid
wastes originating from residences, commercial, agricultural,
and other sources.

R315-301-2.  Definitions.
Terms used in Rules R315-301 through R315-320 are

defined in Sections 19-1-103 and 19-6-102.  In addition, for the
purpose of Rules R315-301 through 320, the following
definitions apply.

(1)  "Active area" means that portion of a facility where
solid waste recycling, reuse, treatment, storage, or disposal
operations are being conducted.

(2)  "Airport" means a public-use airport open to the public
without prior permission and without restrictions within the
physical capacities of available facilities.

(3)  "Aquifer" means a geological formation, group of
formations, or portion of a formation that contains sufficiently
saturated permeable material to yield useable quantities of
ground water to wells or springs.

(4)  "Areas susceptible to mass movement" means those
areas of influence, characterized as having an active or
substantial possibility of mass movement, where the movement
of earth material at, beneath, or adjacent to the landfill unit,
because of natural or human-induced events, results in the
downslope transport of soil and rock material by means of
gravitational influence.  Areas of mass movement include
landslides, avalanches, debris slides and flows, soil fluction,
block sliding, and rock falls.

(5)  "Asbestos Waste" means friable asbestos, which is any
material containing more than 1% asbestos as determined using
the method specified in Appendix A, 40 CFR Part 763.1, 2001
ed., which is adopted and incorporated by reference, that when
dry, can be crumbled, pulverized, or reduced to powder by hand
pressure.

(6)  "Background concentration" means the concentration
of a contaminant in ground water upgradient or a lateral
hydraulically equivalent point from a facility, practice, or
activity, and which has not been affected by that facility,
practice, or activity.

(7)  "Class I landfill" means a non-commercial landfill or
a landfill solely under contract with a local government taking
municipal solid waste generated within the boundaries of the
local government that is permitted by the Executive Secretary to
receive municipal solid waste and any other nonhazardous solid
waste, not otherwise limited by rule or solid waste permit, for
disposal and receives, on a yearly average, over 20 tons of solid
waste per day.

(8)  "Class II landfill" means a non-commercial landfill or
a landfill solely under contract with a local government taking
municipal solid waste generated within the boundaries of the

local government that is permitted by the Executive Secretary to
receive municipal solid waste and any other nonhazardous
waste, not otherwise limited by rule or solid waste permit, for
disposal and receives, on a yearly average, 20 tons, or less, of
solid waste per day.

(9)  "Class III landfill" means a non-commercial landfill
that is permitted by the Executive Secretary to receive only
nonhazardous industrial solid waste for disposal.

(10)  "Class IV landfill" means a non-commercial landfill
that is permitted by the Executive Secretary to receive only
nonhazardous construction/demolition waste, yard waste, inert
waste, dead animals, or upon meeting the requirements of
Section 19-6-804 and Section R315-320-3, waste tires and
materials derived from waste tires for disposal.

(11)  "Class V landfill" means a commercial nonhazardous
solid waste disposal facility, as defined by Subsection 19-6-
102(3)(a), that is permitted by the Executive Secretary to receive
municipal solid waste and any other nonhazardous solid waste,
not otherwise limited by rule or solid waste permit, for disposal.
Class V Landfill does not include a landfill that is solely under
contract with a local government within the state to dispose of
nonhazardous solid waste generated within the boundaries of
the local government.

(12)  "Class VI Landfill" means a commercial
nonhazardous solid waste landfill that is permitted by the
Executive Secretary to  receive inert  waste;
construction/demolition waste; yard waste; or upon meeting the
requirements of Section 19-6-804 and Subsection R315-320-
3(1) or (2), waste tires and materials derived from waste tires for
disposal.

(a)  A Class VI Landfill may not receive for disposal:
(i)  hazardous waste as defined by Subsection R315-301-

2(29);
(ii)  construction/demolition waste containing PCBs except

as allowed by Section R315-315-7;
(iii)  conditionally exempt small quantity generator

hazardous waste as defined by Subsection R315-2-5;
(iv)  garbage as defined by Subsection R315-301-2(26);
(v)  dead animals;
(vi)  municipal solid waste as defined by Subsection R315-

301-2(46); or
(vii)  industrial solid waste as defined by Subsection R315-

301-2(34).
(b)  The wastes received at a Class VI Landfill may be

further limited by a solid waste permit.
(c)  A Class VI Landfill may not change to a Class V

Landfill except by meeting all requirements for a Class V
Landfill including obtaining a new Class V Landfill permit and
completing the requirements specified in Subsection R315-310-
3(2).

(13)  "Closed facility" means any facility that no longer
receives solid waste and has completed an approved closure
plan, and any landfill on which an approved final cover has
been installed.

(14)  "Commercial solid waste" means all types of solid
waste generated by stores, offices, restaurants, warehouses, and
other nonmanufacturing activities, excluding household waste
and industrial wastes.

(15)  "Composite liner" means a liner system consisting of
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two components: the upper component consisting of a synthetic
flexible membrane liner, and the lower component consisting of
a layer of compacted soil.  The composite liner must have the
synthetic flexible membrane liner installed in direct and uniform
contact with the compacted soil component and be constructed
of specified materials and compaction to meet specified
permeabilities.

(16)  "Composting" means a method of solid waste
management whereby the organic component of the waste
stream is biologically decomposed under controlled conditions
to a state in which the end product or compost can be safely
handled, stored, or applied to the land without adversely
affecting human health or the environment.

(17)  "Construction/demolition waste" means solid waste
from building materials, packaging, and rubble resulting from
construction, remodeling, repair, abatement, rehabilitation,
renovation, and demolition operations on pavements, houses,
commercial buildings, and other structures.  Such waste may
include:  bricks, concrete, other masonry materials, soil, asphalt,
rock, untreated lumber, rebar, and tree stumps.  It does not
include asbestos, contaminated soils or tanks resulting from
remediation or clean-up at any release or spill, waste paints,
solvents, sealers, adhesives, or similar hazardous or potentially
hazardous materials.

(18)  "Contaminant" means any physical, chemical,
biological, or radiological substance or matter in water or soil
which is a result of human activity.

(19)  "Displaced" or "displacement" means the relative
movement of any two sides of a fault measured in any direction.

(20)  "Drop box facility" means a facility used for the
placement of a large detachable container or drop box for the
collection of solid waste for transport to a solid waste disposal
facility.  The facility includes the area adjacent to the containers
for necessary entrance, exit, unloading, and turn-around areas.
Drop box facilities normally serve the general public with
uncompacted loads and receive waste from off-site.  Drop box
facilities do not include residential or commercial waste
containers on the site of waste generation.

(21)  "Energy recovery" means the recovery of energy in a
useable form from incineration, burning, or any other means of
using the heat of combustion of solid waste that involves high
temperature (above 1200 degrees Fahrenheit) processing.

(22)  "Existing facility" means any facility that was
receiving solid waste on or before July 15, 1993.

(23)  "Expansion of a solid waste disposal facility" means
any lateral or vertical expansion beyond or above the boundaries
outlined in the initial permit application.  Where no boundaries
were designated in the disposal facility permit, expansion shall
apply to all new land purchased or acquired after the effective
date of these rules.

(24)  "Facility" means all contiguous land, structures, other
appurtenances, and improvements on the land used for treating,
storing, or disposing of solid waste.  A facility may consist of
several treatment, storage, or disposal operational units, e.g., one
or more incinerators, landfills, container storage areas, or
combinations of these.

(25)  "Floodplain" means the land which has been or may
be hereafter covered by flood water which has a 1% chance of
occurring any given year.  The flood is also referred to as the

base flood or 100-year flood.
(26)  "Free liquids" means liquids which readily separate

from the solid portion of a waste under ambient temperature and
pressure or as determined by EPA test method 9095 (Paint Filter
Liquids Test) as provided in EPA Report SW-846 "Test
Methods for Evaluating Solid Waste" as revised December
(1996) which is adopted and incorporated by reference.

(27)  "Garbage" means discarded animal and vegetable
wastes and animal and vegetable wastes resulting from the
handling, preparation, cooking and consumption of food, and of
such a character and proportion as to be capable of attracting or
providing food for vectors.  Garbage does not include sewage
and sewage sludge.

(28)  "Ground water" means subsurface water which is in
the zone of saturation including perched ground water.

(29)  "Ground water quality standard" means a standard for
maximum allowable contamination in ground water as set by
Section R315-308-4.

(30)  "Hazardous waste" means hazardous waste as defined
by Subsection 19-6-102(9) and Section R315-2-3.

(31)  "Holocene fault" means a fracture or zone of fractures
along which rocks on one side of the fracture have been
displaced with respect to those on the other side, which has
occurred in the most recent epoch of the Quaternary period
extending from the end of the Pleistocene, approximately
11,000 years ago, to the present.

(32)  "Household size" means a container for a material or
product that is normally and reasonably associated with
households or household activities.  The containers are of a size
and design to hold materials or products generally for immediate
use and not for storage, five gallons or less in size.

(33)  "Household waste" means any solid waste, including
garbage, trash, and sanitary waste in septic tanks, derived from
households including single and multiple residences, hotels,
motels, bunkhouses, ranger stations, crew quarters,
campgrounds, picnic grounds, and day-use recreation areas.

(34)  "Incineration" means a controlled thermal process by
which solid wastes are physically or chemically altered to gas,
liquid, or solid residues which are also regulated solid wastes.
Incineration does not include smelting operations where metals
are reprocessed or the refining, processing, or the burning of
used oil for energy recovery as described in Rule R315-15.

(35)  "Industrial solid waste" means any solid waste
generated at a manufacturing or other industrial facility that is
not a hazardous waste.  Industrial solid waste includes waste
resulting from the following manufacturing processes and
associated activities:  electric power generation; fertilizer or
agricultural chemicals; food and related products or by-
products; inorganic chemicals; iron and steel manufacturing;
leather and leather products; nonferrous metals manufacturing
or foundries; organic chemicals; plastics and resins
manufacturing; pulp and paper industry; rubber and
miscellaneous plastic products; stone, glass, clay, and concrete
products; textile manufacturing; transportation equipment; and
water treatment.  This term does not include mining waste; oil
and gas waste; or other waste excluded by Subsection 19-6-
102(17)(b).

(36)  "Industrial solid waste facility" means a facility which
receives only industrial solid waste from on-site or off-site
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sources for disposal.
(37)  "Inert waste" means noncombustible, nonhazardous

solid wastes that retain their physical and chemical structure
under expected conditions of disposal, including resistance to
biological or chemical attack.

(38)  "Landfill" means a disposal facility where solid waste
is placed in or on the land and which is not a landtreatment
facility or surface impoundment.

(39)  "Landtreatment, landfarming, or landspreading
facility" means a facility or part of a facility where solid waste
is applied onto or incorporated into the soil surface for the
purpose of biodegradation.

(40)  "Lateral expansion of a solid waste disposal facility"
means any horizontal expansion of the waste boundaries of an
existing landfill cell, module, or unit or expansions not
consistent with past normal operating practices.

(41)  "Lateral hydraulically equivalent point" means a point
located hydraulically equal to a facility and in the same ground
water with similar geochemistry such that the ground water, at
that point, has not been affected by the facility.

(42)  "Leachate" means a liquid that has passed through or
emerged from solid waste and may contain soluble, suspended,
miscible, or immiscible materials removed from such waste.

(43)  "Lithified earth material" means all rock, including all
naturally occurring and naturally formed aggregates or masses
of minerals or small particles of older rock that formed by
crystallization of magma or by induration of loose sediments.
This term does not include human-made materials, such as fill,
concrete and asphalt, or unconsolidated earth materials, soil, or
regolith lying at or near the earth surface.

(44)  "Lower explosive limit" means the lowest percentage
by volume of a mixture of explosive gases which will propagate
a flame in air at 25 degrees Celsius (77 degrees Fahrenheit) and
atmospheric pressure.

(45)  "Maximum horizontal acceleration in lithified earth
material" means the maximum expected horizontal acceleration
depicted on a seismic hazard map, with a 90% or greater
probability that the acceleration will not be exceeded in 250
years, or the maximum expected horizontal acceleration based
on site specific seismic risk assessment.

(46)  "Municipal solid waste landfill" means a permitted
nonhazardous solid waste landfill that may receive municipal
solid waste for disposal.

(47)  "Municipal solid waste" means household waste,
nonhazardous commercial solid waste, and non-hazardous
sludge.

(48)  "New facility" means any facility that begins
receiving solid waste after July 15, 1993.

(49)  "Off-site" means any site which is not on-site.
(50)  "On-site" means the same or geographically

contiguous property which may be divided by public or private
right-of-way, provided that the entrance and exit between the
properties is at a cross-roads intersection, and access is by
crossing, as opposed to going along the right-of-way.  Property
separated by a private right-of-way, which the site owner or
operator controls, and to which the public does not have access,
is also considered on-site property.

(51)  "Operator" means the person, as defined by
Subsection 19-1-103(4), responsible for the overall operation of

a facility.
(52)  "Owner" means the person, as defined by Subsection

19-1-103(4), who owns a facility or part of a facility.
(53)  "PCB" or "PCBs" means any chemical substance that

is limited to the biphenyl molecule that has been chlorinated to
varying degrees or any combination of materials which contain
such substances.

(54)  "Permeability" means the ease with which a porous
material allows water and the solutes contained therein to flow
through it.  This is usually expressed in units of centimeters per
second (cm/sec) and termed hydraulic conductivity.  Soils and
synthetic liners with a permeability for water of 1 x 10-7 cm/sec
or less may be considered impermeable.

(55)  "Permit" means the plan approval as required by
Subsection 19-6-108(3)(a), or equivalent control document
issued by the Executive Secretary to implement the
requirements of the Utah Solid and Hazardous Waste Act.

(56)  "Pile" means any noncontainerized accumulation of
solid waste that is used for treatment or storage.

(57)  "Poor foundation conditions" means those areas
where features exist which indicate that a natural or human-
induced event may result in inadequate foundation support for
the structural components of a landfill unit.

(58)  "Putrescible" means organic material subject to
decomposition by microorganisms.

(59)  "Qualified ground water scientist" means a scientist
or engineer who has received a baccalaureate or post-graduate
degree in the natural sciences or engineering and has sufficient
training and experience in ground water hydrology and related
fields as may be demonstrated by state registration, professional
certification, or completion of accredited university programs
that enable that individual to make sound professional
judgements regarding ground water monitoring, contaminant
fate and transport, and corrective action.

(60)  "Recycling" means extracting valuable materials from
the waste stream and transforming or remanufacturing them into
usable materials that have a demonstrated or potential market.

(a)  Recycling does not include processes that generate
such volumes of material that no market exists for the material.

(b)  Any part of the waste stream entering a recycling
facility and subsequently returned to a waste stream or disposed
has the same regulatory designation as the original waste.

(c)  Recycling includes the substitution of nonhazardous
solid waste fuels for conventional fuels (such as coal, natural
gas, and petroleum products) for the purpose of generating the
heat necessary to manufacture a product.

(61)  "Recyclable materials" means those solid wastes that
can be recovered from or otherwise diverted from the waste
stream for the purpose of recycling, such as metals, paper, glass,
and plastics.

(62)  "Run-off" means any rainwater, leachate, or other
liquid that has contacted solid waste and drains over land from
any part of a facility.

(63)  "Run-on" means any rainwater, leachate, or other
liquid that drains over land onto the active area of a facility.

(64)  "Scavenging" means the uncontrolled removal of
solid waste from a facility.

(65)  "Seismic impact zone" means an area with a 10% or
greater probability that the maximum horizonal acceleration in
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lithified earth material, expressed as a percentage of the earth’s
gravitational pull, will exceed 0.10g in 250 years.

(66)  "Septage" means a semisolid consisting of settled
sewage solids combined with varying amounts of water and
dissolved materials generated from septic tank systems.

(67)  "Sharps" means any discarded or contaminated article
or instrument from a health facility that may cause puncture or
cuts.  Such waste may include needles, syringes, blades, needles
with attached tubing, pipettes, pasteurs, broken glass, and blood
vials.

(68)  "Sludge" means any solid, semisolid, or liquid waste,
including grit and screenings generated from a:

(a)  municipal, commercial, or industrial waste water
treatment plant;

(b)  water supply treatment plant;
(c)  car wash facility;
(d)  air pollution control facility; or
(e)  any other such waste having similar characteristics.
(69)  "Solid waste disposal facility" means a facility or part

of a facility at which solid waste is received from on-site or off-
site sources and intentionally placed into or on land and at
which waste, if allowed by permit, may remain after closure.
Solid waste disposal facilities include landfills, incinerators, and
land treatment areas.

(70)  "Solid waste incinerator facility" means a facility at
which solid waste is received from on-site or off-site sources
and is subjected to the incineration process.  An incinerator
facility that incinerates solid waste for any reason, including
energy recovery, volume reduction, or to render it non-
infectious, is a solid waste incinerator facility and is subject to
Rules R315-301 through 320.

(71)  "Special waste" means discarded solid waste that may
require special handling or other solid waste that may pose a
threat to public safety, human health, or the environment.
Special waste may include:

(a)  ash;
(b)  automobile bodies;
(c)  furniture and appliances;
(d)  infectious waste;
(e)  waste tires;
(f)  dead animals;
(g)  asbestos;
(h)  waste exempt from the hazardous waste regulations

under Section R315-2-4;
(i) conditionally exempt small quantity generator hazardous

waste as defined by Section R315-2-5;
(j)  waste containing PCBs;
(k)  petroleum contaminated soils;
(l)  waste asphalt; and
(m)  sludge.
(72)  "State" means the State of Utah.
(73)  "Structural components" means liners, leachate

collection systems, final covers, run-on or run-off systems, and
any other component used in the construction and operation of
a landfill that is necessary for the protection of human health
and the environment.

(74)  "Surface impoundment or impoundment" means a
facility or part of a facility which is a natural topographic
depression, human-made excavation, or diked area formed

primarily of earthen materials, although it may be lined with
synthetic materials, which is designed to hold an accumulation
of liquid waste or waste containing free liquids, and which is
not an injection well.  Examples of surface impoundments are
holding, storage, settling, and aeration pits, ponds, and lagoons.

(75)  "Transfer station" means a permanent, fixed,
supplemental collection and transportation facility that is staffed
by a minimum of one employee of the owner or operator during
hours of operation and is used by persons and route collection
vehicles to deposit collected solid waste from off-site into a
larger transfer vehicle for transport to a solid waste handling or
disposal facility.

(76)  "Transport vehicle" means a vehicle capable of
hauling large amounts of solid waste such as a truck, packer, or
trailer that may be used by refuse haulers to transport solid
waste from the point of generation to a transfer station or a
disposal facility.

(77)  "Twenty-five year storm" means a 24-hour storm of
such intensity that it has a 4% probability of being equaled or
exceeded any given year.  The storm could result in what is
referred to as a 25-year flood.

(78)  "Unit boundary" means a vertical surface located at
the hydraulically downgradient limit of a landfill unit or other
solid waste disposal facility unit which is required to monitor
ground water.  This vertical surface extends down into the
ground water.

(79)  "Unstable area" means a location that is susceptible
to natural or human induced events or forces capable of
impairing the integrity of some or all of the landfill structural
components responsible for preventing releases from a facility.
Unstable areas can include poor foundation conditions, areas
susceptible to mass movements, and karst terrains.

(80)  "Vadose zone" means the zone of aeration including
soil and capillary water.  The zone is bound above by the land
surface and below by the water table.

(81)  "Vector" means a living animal including insect or
other arthropod which is capable of transmitting an infectious
disease from one organism to another.

(82)  "Washout" means the carrying away of solid waste by
waters of a base or 100-year flood.

(83)  "Waste tire storage facility" or "waste tire pile" means
any site where more than 1,000 waste tires or 1,000 passenger
tire equivalents are stored on the ground.

(a)  A waste tire storage facility includes:
(i)  whole waste tires used as a fence;
(ii)  whole waste tires used as a windbreak; and
(iii)  waste tire generators where more than 1,000 waste

tires are held.
(b)  A waste tire storage facility does not include:
(i)  a site where waste tires are stored exclusively in

buildings or in trailers;
(ii)  if whole waste tires are stored for five or fewer days,

the site of a registered tire recycler or a processor for a
registered tire recycler;

(iii)  a permitted solid waste disposal facility that stores
whole tires in piles for not longer than one year;

(iv)  a staging area where tires are temporarily placed on
the ground, not stored, to accommodate activities such as
sorting, assembling, or loading or unloading of trucks; or
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(v)  a site where waste tires or material derived from waste
tires are stored for five or fewer days and are used for ballast to
maintain covers on agricultural materials or to maintain covers
at a construction site or are to be recycled or applied to a
beneficial use.

(c)  Tires attached to a vehicle are not considered waste
tires until they are removed from the vehicle.

(84)  "Wetlands" means those areas that are inundated or
saturated by surface or ground water at a frequency and duration
sufficient to support, and under normal conditions do support,
a prevalence of vegetation typically adapted for life in saturated
soil conditions.  Wetlands generally include swamps, marshes,
bogs, and similar areas.

(85)  "Yard waste" means vegetative matter resulting from
landscaping, land maintenance, and land clearing operations
including grass clippings, prunings, and other discarded material
generated from yards, gardens, parks, and similar types of
facilities.  Yard waste does not include garbage, paper, plastic,
processed wood, sludge, septage, or manure.

R315-301-3.  Owner Responsibilities for Solid Waste.
The owner, operator or occupant of any premises or

business establishment shall be responsible for the management
and disposal of all solid waste generated or accumulated by the
owner, operator, or occupant of the property in compliance with
the Utah Solid Waste Permitting and Management Rules and the
Utah Solid and Hazardous Waste Act.

R315-301-4.  Prohibition of Illegal Disposal or Incineration
of Solid Waste.

(1)  No person shall incinerate, burn, or otherwise dispose
of any solid waste in any place except at a facility which is in
compliance with the requirements of Rules R315-301 through
320 and other applicable rules.

(2) When deposition or disposal of the following materials
does not cause a hazard to human health or the environment or
cause a public nuisance, the requirements of Rules R315-301
through 320 do not apply to:

(a)  inert waste used as fill material;
(b)  the disposal of mine tailings and overburden;
(c)  the disposal of vegetative material generated as a result

of land clearing; or
(d)  the disposal of vegetative agricultural waste.

R315-301-5.  Permit Required.
(1)  No solid waste disposal facility shall be maintained,

established, or expanded until the owner or operator of such
facility has obtained a permit from the Executive Secretary.

(2)  The owner or operator of a solid waste disposal facility
shall operate the facility in accordance with the conditions of the
permit and otherwise follow the permit.

(3)  In areas where no public or duly licensed disposal
service is available, the on-site disposal of on-site generated
nonhazardous solid waste from a single family farm or a single
family ranch does not require a permit.

R315-301-6.  Protection of Human Health and the
Environment.

(1)  The management of solid waste shall not present a

threat to human health or the environment.
(2)  Any contamination of the ground water, surface water,

air, or soil that results from the management of solid waste
which presents a threat to human health or the environment
shall be remediated through appropriate corrective action.

KEY:  solid waste management, waste disposal
June 15, 2002 19-6-105
Notice of Continuation April 2, 1998 19-6-108

19-6-109
40 CFR 258
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-302.  Solid Waste Facility Location Standards, General
Facility Requirements, and Closure Requirements.
R315-302-1.  Location Standards for Disposal Facilities.

(1)  Applicability.
(a)  These standards apply to:
(i)  Class I, II, and Va Landfills;
(ii)  Class III Landfills as specified in Rule R315-304;
(iii)  Class IV and VI Landfills as specified in Rule R315-

305; and
(iv)  each new disposal facility and any existing disposal

facility seeking facility expansion, including landfills,
landtreatment disposal sites, and piles that are to be closed as
landfills.

(b)  These standards, unless otherwise noted, do not apply
to:

(i)  an existing facility;
(ii)  transfer stations and drop box facilities;
(iii)  piles used for storage;
(iv)  composting or utilization of sludge or other solid

waste on land; or
(v)  hazardous waste disposal sites regulated by Rules

R315-1 through R315-50 and Rule R315-101.
(2)  Location Standards.  Each applicable solid waste

facility shall be subject to the following location standards.
(a)  Land Use Compatibility.  No new facility shall be

located within:
(i)  one thousand feet of a national, state or county park,

monument, or recreation area; designated wilderness or
wilderness study area; or wild and scenic river area;

(ii)  ecologically and scientifically significant natural areas,
including wildlife management areas and habitat for threatened
or endangered species as designated pursuant to the Endangered
Species Act of 1982;

(iii)  farmland classified or evaluated as "prime," "unique,"
or of "statewide importance" by the U.S. Department of
Agriculture Soil Conservation Service under the Prime
Farmland Protection Act;

(iv)  one-fourth mile of:
(A)  existing permanent dwellings, residential areas, and

other incompatible structures such as schools or churches unless
otherwise allowed by local zoning or ordinance; and

(B)  historic structures or properties listed or eligible to be
listed in the State or National Register of Historic Places;

(v)  ten thousand feet of any airport runway end used by
turbojet aircraft or within 5,000 feet of any airport runway end
used by only piston-type aircraft unless the owner or operator
demonstrates that the facility design and operation will not
increase the likelihood of bird/aircraft collisions.  Every new
and existing disposal facility is subject to this requirement.  If a
new landfill or a lateral expansion of an existing landfill is
located within five miles of an airport runway end, the owner or
operator must notify the affected airport and the Federal
Aviation Administration; or

(vi)  areas with respect to archeological sites that would
violate Section 9-8-404.

(b)  Geology.  No new facility or lateral expansion of an
existing facility shall be located in a subsidence area, a dam
failure flood area, above an underground mine, above a salt

dome, above a salt bed, or on or adjacent to geologic features
which could compromise the structural integrity of the facility.

(i)  Holocene Fault Areas.  A new facility or a lateral
expansions of an existing facility shall not be located within 200
feet of a Holocene fault unless the owner or operator
demonstrates to the Executive Secretary that an alternative
setback distance of less than 200 feet will prevent damage to the
structural integrity of the unit and will be protective of human
health and the environment.

(ii)  Seismic Impact Zones.  A new facility or a lateral
expansion of an existing facility shall not be located in seismic
impact zones unless the owner or operator demonstrates to the
satisfaction of the Executive Secretary that all containment
structures, including liners, leachate collection systems, and
surface water control systems, are designed to resist the
maximum horizontal acceleration in lithified earth material for
the site.

(iii)  Unstable Areas.  The owner or operator of an existing
facility, a lateral expansion of an existing facility, or a new
facility located in an unstable area must demonstrate to the
satisfaction of the Executive Secretary that engineering
measures have been incorporated into the facility design to
ensure that the integrity of the structural components of the
facility will not be disrupted.  The owner or operator must
consider the following factors when determining whether an
area is unstable:

(A)  on-site or local soil conditions that may result in
significant differential settling;

(B)  on-site or local geologic or geomorphologic features;
and

(C)  on-site or local human-made features or events, both
surface and subsurface.

(c)  Surface Water.
(i)  No new facility or lateral expansion of an existing

facility shall be located on any public land that is being used by
a public water system for water shed control for municipal
drinking water purposes, or in a location that could cause
contamination to a lake, reservoir, or pond.

(ii)  Floodplains.  No new or existing facility shall be
located in a floodplain unless the owner or operator
demonstrates to the Executive Secretary that the unit will not
restrict the flow of the 100-year flood, reduce the temporary
water storage capacity of the floodplain, or result in a washout
of solid waste so as to pose a hazard to human health or the
environment.

(d)  Wetlands.  No new facility or lateral expansion of an
existing facility shall be located in wetlands unless the owner or
operator demonstrates to the Executive Secretary that:

(i)  where applicable under section 404 of the Clean Water
Act or applicable State wetlands laws, the presumption that a
practicable alternative to the proposed landfill is available which
does not involve wetlands is clearly rebutted;

(ii)  the unit will not violate any applicable state water
quality standard or section 307 of the Clean Water Act;

(iii)  the unit will not jeopardize the continued existence of
any endangered or threatened species or result in the destruction
or adverse modification of a critical habitat protected under the
Endangered Species Act of 1973;

(iv)  the unit will not cause or contribute to significant
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degradation of wetlands.  The owner or operator must
demonstrate the integrity of the unit and its ability to protect
ecological resources by addressing the following factors:

(A)  erosion, stability, and migration potential of native
wetland soils, muds, and deposits used to support the unit;

(B)  erosion, stability, and migration potential of dredged
and fill materials used to support the unit;

(C)  the volume and chemical nature of the waste managed
in the unit;

(D)  impacts on fish, wildlife, and other aquatic resources
and their habitat from release of the solid waste;

(E)  the potential effects of catastrophic release of waste to
the wetland and the resulting impacts on the environment; and

(F)  any additional factors, as necessary, to demonstrate
that ecological resources in the wetland are sufficiently
protected;

(v)  to the extent required under section 404 of the Clean
Water Act or applicable state wetlands laws, steps have been
taken to attempt to achieve no net loss of wetlands, as defined
by acreage and function, by first avoiding impacts to wetlands
to the maximum extent practicable as required by Subsection
R315-302-1(2)(d)(i), then minimizing unavoidable impacts to
the maximum extent practicable, and finally offsetting remaining
unavoidable wetland impacts through all appropriate and
practicable compensatory mitigation actions (e.g., restoration of
existing degraded wetlands or creation of man-made wetlands);
and

(vi)  sufficient information is available to make a
reasonable determination with respect to these demonstrations.

(e)  Ground Water.
(i)  No new facility or lateral expansion of an existing

facility shall be located at a site:
(A)  where the bottom of the lowest liner is less than five

feet above the historical high level of ground water; or
(B)  for a landfill that is not required to install a liner, the

lowest level of waste must be at least ten feet above the
historical high level of ground water.

(C)  If the aquifer beneath a landfill contains ground water
which has a Total Dissolved Solids (TDS) of 10,000 mg/l or
greater and the landfill is constructed with a composite liner, the
bottom of the lowest liner may be less than five feet above the
historical high level of the ground water.

(ii)  No new facility shall be located over a sole source
aquifer as designated in 40 CFR 149.

(iii)  No new facility shall be located over groundwater
classed as IB under Section R317-6-3.3.

(iv)  Unless all units of the proposed facility are
constructed with a composite liner or other equivalent design
approved by the Executive Secretary:

(A)  a new facility located above any aquifer containing
ground water which has a TDS content below 1,000 mg/l which
does not exceed applicable ground water quality standards for
any contaminant is permitted only where the depth to ground
water is greater than 100 feet; or

(B)  a new facility located above any aquifer containing
ground water which has a TDS content between 1,000 and 3,000
mg/l and does not exceed applicable ground water quality
standards for any contaminant is permitted only where the depth
to ground water is 50 feet or greater.

(C)  The applicant for the proposed facility will make the
demonstration of ground water quality necessary to determine
the appropriate aquifer classification.

(v)  No new facility shall be located in designated drinking
water source protection areas or, if no source protection area is
designated, within a distance to existing drinking water wells or
springs for public water supplies of 250 days ground water
travel time.  This requirement does not include on-site operation
wells.  The applicant for the proposed facility will make the
demonstration, acceptable to the Executive Secretary, of
hydraulic conductivity and other information necessary to
determine the 250 days ground water travel distance.

(vi)  Ground Water Exception.  Subject to the ground water
performance standard stated in Subsection R315-303-3(1), if a
solid waste disposal facility is to be located over an area where
the ground water has a TDS of 10,000 mg/l or greater, or where
there is an extreme depth to ground water, or where there is a
natural impermeable barrier above the ground water, or where
there is no ground water, the Executive Secretary may exempt
the disposal site, on a site specific basis, from some design
criteria and ground water monitoring.  Exemption of ground
water monitoring may require the owner or operator to make the
demonstration stated in Subsection R315-308-1(3).

(3)  Exemptions.  Exemptions from the location standards
with respect to airports, floodplains, wetlands, fault areas,
seismic impact zones, and unstable areas cannot be granted.
Exemptions from other location standards of this section may be
granted by the Executive Secretary on a site specific basis if it
is determined that the exemption will cause no adverse impacts
to public health or the environment.

(a)  No exemption may be granted without application to
the Executive Secretary.

(b)  If an exemption is granted, a facility may be required
to have more stringent design, construction, monitoring
program, or operational practice to protect human health or the
environment.

(c)  All applications for exemptions shall meet the
conditions of Section R315-311-3 pertaining to public notice
and comment period.

R315-302-2.  General Facility Requirements.
(1)  Applicability.
(a)  Each new landfill, expansion of an existing landfill,

energy recovery or incinerator facility, landtreatment disposal
site, waste tire storage facility, transfer station, and existing
facility applying for a permit or permit renewal shall meet the
requirements of Section R315-302-2.

(b)  Any facility which stores waste in piles that is subject
to the requirements of Rule R315-314 shall meet the applicable
requirements of Section R315-302-2.

(c)  Any recycling facility or composting facility subject to
the standards of Rule R315-312 shall submit a plan of
operation, to the Executive Secretary, that demonstrates
compliance with the applicable standards of Section R315-302-
2 and Rule R315-312.

(i)  The submitted plan of operation shall be reviewed to
determine compliance with the applicable standards of Section
R315-302-2 and Rule R315-312.

(ii)  Prior to the acceptance of waste or recyclable material
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or beginning operations at the facility, the owner or operator of
a recycling or composting facility must receive notice from the
Executive Secretary that the plan of operation meets the
applicable standards of Section R315-302-2 and Rule R315-
312.

(d)  The requirements of Section R315-302-2 apply to
industrial solid waste facilities as specified in Rule R315-304.

(2)  Plan of Operation.  Each owner or operator shall
develop, keep on file, and abide by a plan of operation approved
by the Executive Secretary.  The plan shall describe the facility’s
operation and shall convey to site operating personnel the
concept of operation intended by the designer.  The plan of
operation shall be available for inspection at the request of the
Executive Secretary or his authorized representative.  The
facility must be operated in accordance with the plan or the plan
must be so modified with the approval of the Executive
Secretary, to allow the facility to operate in accordance with an
approved plan.  Each plan of operation shall include:

(a)  an intended schedule of construction.  Facility plan
approvals will be reviewed by the Executive Secretary no later
than 18 months after the permit is issued and periodically
thereafter, to determine if the schedule of construction is
reasonably being followed.  Failure to comply with the schedule
of construction may result in revocation of the plan approval;

(b)  a description of on-site solid waste handling
procedures during the active life of the facility;

(c)  a schedule for conducting inspections and monitoring
for the facility;

(d)  contingency plans in the event of a fire or explosion;
(e)  corrective action programs to be initiated if ground

water is contaminated;
(f)  contingency plans for other releases, e.g. release of

explosive gases or failure of run-off containment system;
(g)  a plan to control fugitive dust generated from roads,

construction, general operations, and covering the waste;
(h)  a description of maintenance of installed equipment

including leachate and gas collection systems, and ground water
monitoring systems;

(i)  procedures for excluding the receipt of prohibited
hazardous waste or prohibited waste containing PCBs;

(j)  procedures for controlling disease vectors;
(k)  a plan for an alternative waste handling or disposal

system during periods when the solid waste facility is not able
to dispose of solid waste, including procedures to be followed
in case of equipment breakdown;

(l)  closure and post-closure care plans;
(m)  cost estimates and financial assurance as required by

Subsection R315-309-2(3);
(n)  a general training and safety plan for site operators; and
(o)  other information pertaining to the plan of operation as

required by the Executive Secretary.
(3)  Recordkeeping.  Each owner or operator shall maintain

and keep, on-site or at a location approved by the Executive
Secretary, the following permanent records:

(a)  a daily operating record, to be completed at the end of
each day of operation, that shall contain:

(i)  the weights or volumes, number of vehicles entering,
and if available, the types of wastes received each day;

(ii)  deviations from the approved plan of operation;

(iii)  training and notification procedures;
(iv)  results of ground water and gas monitoring that may

be required; and
(v)  an inspection log or summary; and
(b)  other records to include:
(i)  documentation of any demonstration made with respect

to any location standard or exemption;
(ii)  any design documentation for the placement or

recirculation of leachate or gas condensate into the landfill as
allowed by Subsection R315-303-3(2)(b);

(iii)  closure and post-closure care plans as required by
Subsections R315-302-3(4) and (7);

(iv)  cost estimates and financial assurance documentation
as required by Subsection R315-309-2(3);

(v)  any information demonstrating compliance with Class
II Landfill requirements if applicable; and

(vi)  other information pertaining to operation,
maintenance, monitoring, or inspections as may be required by
the Executive Secretary.

(4)  Reporting.  Each owner or operator of any facility,
including a facility performing post-closure care, shall prepare
an annual report and place the report in the facility’s operating
record.  The owner or operator of the facility shall submit a copy
of the annual report to the Executive Secretary by March 1 of
each year for the most recent calendar year or fiscal year of
facility operation.  The annual report shall cover facility
activities during the previous year and must include, at a
minimum, the following information:

(a)  name and address of the facility;
(b)  calendar year covered by the report;
(c)  annual quantity, in tons or volume, in cubic yards, and

estimated in-place density in pounds per cubic yard of solid
waste handled for each type of treatment, storage, or disposal
facility, including applicable recycling facilities;

(d)  the annual update of the required financial assurances
mechanism pursuant to Subsection R315-309-2(2);

(e)  results of ground water monitoring and gas monitoring;
and

(f)  training programs or procedures completed.
(5)  Inspections.
(a)  The owner or operator shall inspect the facility to

prevent malfunctions and deterioration, operator errors, and
discharges which may cause or lead to the release of wastes to
the environment or to a threat to human health.  The owner or
operator must conduct these inspections with sufficient
frequency, no less than quarterly, to identify problems in time
to correct them before they harm human health or the
environment.  The owner or operator shall keep an inspection
log or summary including at least the date and time of
inspection, the printed name and handwritten signature of the
inspector, a notation of observations made, and the date and
nature of any repairs or corrective action.  The log or summary
must be kept at the facility or other convenient location if
permanent office facilities are not on-site, for at least three years
from the date of inspection.  Inspection records shall be
available to the Executive Secretary or his authorized
representative upon request.

(b)  The Executive Secretary or any duly authorized officer,
employee, or representative of the Board may, at any reasonable
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time and upon presentation of appropriate credentials, enter any
solid waste facility and inspect the property, records, monitoring
systems, activities and practices, or solid waste being handled
for the purpose of ascertaining compliance with Rules R315-301
through 320 and the approved plan of operation for the facility.

(i)  The inspector may conduct monitoring or testing, or
collect samples for testing, to verify the accuracy of information
submitted by the owner or operator or to ensure that the owner
or operator is in compliance.  The owner or operator may
request split samples and analysis parameters on any samples
collected by the inspector.

(ii)  The inspector may use photographic equipment, video
camera, electronic recording device, or any other reasonable
means to record information during any inspection.

(iii)  The results of any inspection shall be furnished
promptly to the owner or operator of the facility.

(6)  Recording with the County Recorder.
(a)  Not later than 60 days after certification of closure, the

owner or operator of a solid waste disposal facility shall:
(i)  submit plats and a statement of fact concerning the

location of any disposal site to the county recorder to be
recorded as part of the record of title; and

(ii)  submit proof of record of title filing to the Executive
Secretary.

(b)  Records and plans specifying solid waste amounts,
location, and periods of operation may be required by the local
zoning authority with jurisdiction over land use and be made
available for public inspection.

R315-302-3.  General Closure and Post Closure
Requirements.

(1)  Applicability.
(a)  An existing facility, a new facility, or an existing

facility seeking lateral expansion shall meet the applicable
standards of Section R315-302-3 and shall provide financial
assurance for closure and post-closure care costs that meets the
requirements of Rule R315-309.

(b)  The requirements of Subsections (2), (3), and (4) of
this section apply to any solid waste management facility as
defined by Subsection 19-6-502(9).  The requirements of
Subsections (5), (6), and (7) of this section apply to:

(i)  Class I, II, IV, V, and VI Landfills;
(ii)  Class III Landfills as specified in Rule R315-304: and
(iii)  any landtreatment disposal facility.
(2)  Closure Performance Standard.  Each owner or

operator shall close its facility or unit in a manner that:
(a)  minimizes the need for further maintenance;
(b)  minimizes or eliminates threats to human health and

the environment from post-closure escape of solid waste
constituents, leachate, landfill gases, contaminated run-off or
waste decomposition products to the ground, ground water,
surface water, or the atmosphere; and

(c)  prepares the facility or unit for the post-closure period.
(3)  Closure Plan and Amendment.
(a)  Closure may include covering, grading, seeding,

landscaping, contouring, and screening.  For a transfer station or
a drop box facility, closure includes waste removal and
decontamination of the site, including soil analysis, ground
water analysis, or other procedures as required by the Executive

Secretary.
(b)  Each owner or operator shall develop, keep on file and

abide by a plan of closure required by Subsection R315-302-
2(2)(l) which, when approved by the Executive Secretary, will
become part of the permit.

(c)  The closure plan shall project time intervals at which
sequential partial closure, if applicable, is to be implemented
and identify closure cost estimates and projected fund
withdrawal intervals for the associated closure costs from the
approved financial assurance instrument required by Rule R315-
309.

(d)  The closure plan may be amended if conditions and
circumstances justify such amendment.  If it is determined that
amendment of a facility closure plan is required, the Executive
Secretary may direct facility closure activities, in part or whole,
to cease until the closure plan amendment has been reviewed
and approved by the Executive Secretary.

(e)  Each owner and operator shall close the facility or unit
in accordance with the approved closure plan and all approved
amendments.

(4)  Closure Procedures.
(a)  Each owner and operator shall notify the Executive

Secretary of the intent to implement the closure plan in whole
or part, 60 days prior to the projected final receipt of waste at
the unit or facility unless otherwise specified in the approved
closure plan.

(b)  The owner or operator shall commence implementation
of the closure plan, in part or whole, within 30 days after receipt
of the final volume of waste, or for landfills, when the final
elevation is attained in part or all of the facility cell or unit as
identified in the approved facility closure plan unless otherwise
specified in the approved closure plan.  Closure activities shall
be completed within 180 days from their starting time.
Extensions of the closure period may be granted by the
Executive Secretary if justification for the extension is
documented by the owner or operator.

(c)  When facility closure is completed, each owner or
operator shall, within 90 days or as required by the Executive
Secretary, submit to the Executive Secretary:

(i)  facility or unit closure plans, except for Class IIIb, IVb,
and VI Landfills, signed by a professional engineer registered in
the state of Utah, and modified as necessary to represent as-built
changes to final closure construction as approved in the closure
plan; and

(ii)  certification by the owner or operator, and, except for
Class IIIb, IVb, and VI Landfills, a professional engineer
registered in the state of Utah, that the site or unit has been
closed in accordance with the approved closure plan.

(5)  Post-Closure Performance Standard.  Each owner or
operator shall provide post-closure activities for continued
facility maintenance and monitoring of gases, land, and water
for 30 years or as long as the Executive Secretary determines is
necessary for the facility or unit to become stabilized and to
protect human health and the environment.

(6)  Post-Closure Plan and Amendment.
(a)  For any disposal facility, except an energy recovery or

incinerator facility, post-closure care may include:
(i)  ground water and surface water monitoring;
(ii)  leachate collection and treatment;
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(iii)  gas monitoring;
(iv)  maintenance of the facility, the facility structures that

remain after closure, and monitoring systems for their intended
use as required by the approved permit;

(v)  a description of the planned use of the property; and
(vi)  any other activity required by the Executive Secretary

to protect human health and the environment for a period of 30
years or a period established by the Executive Secretary.

(b)  Each owner or operator shall develop, keep on file, and
abide by a post-closure plan as required by Subsection R315-
302-2(2)(l) and as approved by the Executive Secretary as part
of the permit.  The post-closure plan shall address facility or unit
maintenance and monitoring activities until the site becomes
stabilized (i.e., little or no settlement, gas production or leachate
generation) and monitoring and maintenance activities can be
safely discontinued.

(c)  The post-closure plan shall project time intervals at
which post-closure activities are to be implemented and identify
post-closure cost estimates and projected fund withdrawal
intervals from the selected financial assurance instrument, where
applicable, for the associated post-closure costs.

(d)  The post-closure plan may be amended if conditions
and circumstances justify such amendment.  If it is determined
that amendment of a facility or unit post-closure plan is
required, the Executive Secretary may direct facility post-closure
activities, in part or whole, to cease until the post-closure plan
amendment has been reviewed and approved.

(7)  Post-Closure Procedures.
(a)  Each owner or operator shall commence post-closure

activities after closure activities have been completed.  The
Executive Secretary may direct that post-closure activities cease
until the owner or operator receives a notice from the Executive
Secretary to proceed with post-closure activities.

(b)  When post-closure activities are complete, as
determined by the Executive Secretary, the owner or operator
shall submit a certification to the Executive Secretary, signed by
the owner or operator, and, except for Class IIIb, IVb, and VI
Landfills, a professional engineer registered in the state of Utah
stating why post-closure activities are no longer necessary (i.e.,
little or no settlement, gas production, or leachate generation).

(c)  If the Executive Secretary finds that post-closure
monitoring has established that the facility or unit is stabilized
(i.e., little or no settlement, gas production, or leachate
generation) the Executive Secretary may authorize the owner or
operator to discontinue any portion or all of the post-closure
maintenance and monitoring activities.

KEY:  solid waste management, waste disposal
June 15, 2002 19-6-104
Notice of Continuation April 2, 1998 19-6-105

19-6-108
19-6-109

40 CFR 258
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-303.  Landfilling Standards.
R315-303-1.  Applicability.

(1)  These standards apply to:
(a)  Class I, II, and V Landfills;
(b)  Class III Landfills as specified in Rule R315-304; and
(c)  Class IV, and VI Landfills as specified in Rule R315-

305.
(2)  An owner or operator of an existing landfill unit shall

not be required to install liners or leachate collection systems in
that unit.

R315-303-2.  Standards for Performance.
(1)  Ground Water.  An owner or operator of a disposal

facility shall not contaminate the ground water underlying the
facility beyond the ground water quality standard set in Section
R315-308-4 or, for constituents not set in Section R315-308-4,
as established by the Executive Secretary based on health risk
standards.

(2)  Air Quality and Explosive Gas Emissions.
(a)  An owner or operator of a disposal facility shall not

allow concentrations of explosive gases generated by the facility
to exceed:

(i)  twenty-five percent of the lower explosive limit for
explosive gases in facility structures, excluding gas control or
recovery system components; and

(ii)  the lower explosive limit for explosive gases at the
property boundary or beyond.

(b)  An owner or operator of a disposal facility shall not
cause a violation of any ambient air quality standard at the
property boundary or emission standard from any emission of
landfill gases, combustion or any other emission associated with
the facility.

(3)  Surface Waters.  An owner or operator of a disposal
facility:

(a)  shall not cause a violation of any Utah Pollution
Discharge Elimination System permit or standard from
discharges of surface run-off, leachate or any liquid associated
with the facility; and

(b)  shall be in compliance under the Clean Water Act for
any discharge as well as in compliance with any area-wide or
state-wide plan under Section 208 or 319 of the Clean Water
Act.

R315-303-3.  Standards for Design.
(1)  Minimizing Liquids.  An owner or operator of a

landfill shall minimize liquids admitted to active areas by:
(a)  covering according to Subsection R315-303-4(4);
(b)  prohibiting the disposal of containerized liquids larger

than household size, noncontainerized liquids, sludge containing
free liquids, or any waste containing free liquids in containers
larger than household size;

(c)  designing the landfill to prevent run-on of all surface
waters resulting from a maximum flow of a 25-year storm into
the active area of the landfill; and

(d)  designing the landfill to collect and treat the run-off of
surface waters and other liquids resulting from a 25-year storm
from the active area of the landfill.

(e)  If the owner or operator of a landfill has received a

storm water permit as issued by the Utah Division of Water
Quality and is meeting the requirements of the permit, the
landfill may be exempt, upon approval of the Executive
Secretary, from the run-on and run-off control requirements of
Subsections R315-303-3(1)(c) and (d).

(2)  Leachate Collection Systems.
(a)  An owner or operator of a landfill required to install

liners shall:
(i)  install a leachate collection system sized according to

water balance calculations or using other accepted engineering
methods either of which shall be approved by the Executive
Secretary;

(ii)  install a leachate collection system so as to prevent no
more than one foot depth of leachate developing at any point in
the bottom of the landfill unit; and

(iii)  install a leachate treatment system or a pretreatment
system, if necessary, in the case of discharge to a municipal
water treatment plant.

(b)  The returning of leachate to the landfill or the
recirculation of leachate in the landfill may be done only in
landfills that have a composite liner system or an approved
equivalent liner system.

(3)  Liner Designs.  An owner or operator of a new landfill
or a landfill seeking lateral expansion shall use liners of one of
the following designs:

(a)  Standard Design.  The design shall have a composite
liner system consisting of two liners and the associated liner
protection layers and a drainage system for leachate collection:

(i)  an upper liner made of synthetic material with a
thickness of a least 60 mils; and

(ii)  a lower liner of at least two feet thickness of
recompacted clay or other soil material with a permeability of
no more than 1 x 10-7 cm/sec having the bottom liner sloped no
less than 2% and the side liners sloped no more than 33%,
except where construction and operational integrity can be
demonstrated at steeper slopes, with the synthetic liner installed
in direct and uniform contact with the compacted soil
component; or

(b)  Alternative Design.
(i)  The Executive Secretary may approve an alternative

liner design, on a site specific basis, if it can be documented
that, under the conditions of location and hydrogeology, the
performance standard of Subsection R315-303-2(1) can be met.
When approving an alternative liner design, the Executive
Secretary shall consider the following factors:

(A)  the hydrogeologic characteristics of the facility and
surrounding land;

(B)  the climatic factors of the area; and
(C)  the volume and physical and chemical characteristics

of the leachate.
(ii)  The liner shall be constructed of at least a three feet

thick layer of recompacted clay or other material with a
permeability of no greater than 1 x 10-7 cm/sec having the
bottom liner sloped no less than 2% and the side liners sloped
no more than 33%, except where construction and operational
integrity can be demonstrated at steeper slopes; or

(c)  Equivalent Design.
(i)  The owner or operator may use, as approved by the

Executive Secretary, alternative design, operating practices, and
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location characteristics which will minimize the migration of
solid waste constituents or leachate into the ground or surface
water which are at least as effective as the liners of Subsections
R315-303-3(3)(a) or (b).

(ii)  The owner or operator must demonstrate that the
standard of Subsection R315-303-2(1) can be met.  The
demonstration must be approved by the Executive Secretary,
and must be based upon:

(A)  the hydrogeologic characteristics of the facility and the
surrounding land;

(B)  the climatic factors of the area;
(C)  the volume and physical and chemical characteristics

of the leachate;
(D)  predictions of contaminate fate and transport in the

subsurface that maximize contaminant migration and consider
impacts on human health and the environment; or

(d)  Stringent Design.  When conditions of location,
hydrogeology, or waste stream justify, the Executive Secretary
may require that the liner of a landfill be constructed to meet
standards more stringent than the liner designs of Subsection
R315-303-3(3)(a).

(e)  Small Landfill Design.  Subject to the location
standards of Section R315-302-1 and the performance standards
of Section R315-303-2, a Class II Landfill may be exempt from
the liner, leachate collection system, and ground water
monitoring requirements of Rule R315-303.

(i)  A Class II Landfill will be approved only if:
(A)  there is no evidence of existing ground water

contamination; and
(B)  the landfill serves a community that has no practicable

waste management alternative as determined by the Executive
Secretary; and

(C)  the landfill is located in an area which receives less
than 25 inches of annual precipitation.

(ii)  A Class II Landfill may lose the exemption of the small
landfill design if at anytime the landfill receives more than 20
tons of solid waste per day, based on an annual average, or has
caused ground water contamination.

(f)  Design of a Landfill that Accepts No Municipal Waste.
Subject to the performance standards of Section R315-303-2:

(i) a landfill that accepts no municipal waste, no
conditionally exempt small quantity generator hazardous waste
as defined by Section R315-2-5, or no other hazardous waste
that is exempt from Section R315-2-4, may be exempt from the
liner, leachate collection system, ground water monitoring, and
closure requirements of Rule R315-303; or

(ii)  a landfill that accepts no municipal waste but accepts
conditionally exempt small quantity generator hazardous waste
or other exempt hazardous waste, may be exempt from the liner
and the leachate collection system requirements of Rule R315-
303.

(4)  Closure.  An owner or operator shall design the landfill
so, that at closure, the final cover shall be:

(a)  a layer to minimize infiltration, consisting of at least 18
inches of compacted soil, or equivalent with a permeability of 1
x 10-5 cm/sec or less, or equivalent, shall be placed upon the
final lifts:

(i)  synthetic liners may cover the compacted soil layer,
provided that a minimum of either 20 mils reinforced or 40 mils

non-reinforced thickness is used;
(ii)  in no case shall the cover of the final lifts be more

permeable than the bottom liner system or natural subsoils
present in the unit; and

(iii)  the grade of surface slopes shall not be less than 2%,
nor the grade of side slopes more than 33%, except where
construction integrity and the integrity of erosion control can be
demonstrated at steeper slopes; and

(b)  a layer to minimize erosion, consisting of:
(i)  at least 6 inches of soil capable of sustaining vegetative

growth placed over the compacted soil cover or the artificial
liner and seeded with grass, other shallow rooted vegetation or
other native vegetation; or

(ii)  other suitable material, approved by the Executive
Secretary.

(c) The Executive Secretary may approve an alternative
final cover design, on a site specific basis, if it can be
documented that:

(i)  the alternative final cover achieves an equivalent
reduction in infiltration as specified in Subsection R315-303-
3(4)(a): and

(ii)  the alternative final cover provides equivalent
protection from wind and water erosion as specified in
Subsection R315-303-3(4)(b).

(d)  In no case shall any modification be made to the final
cover, as placed and approved at closure by the Executive
Secretary, unless that modification improves the effectiveness
of the final cover and is approved by the Executive Secretary or
is a necessary repair of the approved final cover.

(5)  Gas Control.
(a)  An owner or operator shall design each landfill so that

explosive gases are monitored quarterly.
(b)  If the concentration of these gases ever exceed the

standard set in Subsection R315-303-2(2)(a), the owner or
operator must:

(i)  immediately take all necessary steps to ensure
protection of human health and, within 24 hours or the next
business day, notify the Executive Secretary;

(ii)  within seven days of detection, place in the operating
record the explosive gas levels detected and a description of the
steps taken to protect human health; and

(iii)  within 60 days of detection, implement a remediation
plan, that has been approved by the Executive Secretary, for the
explosive gas release, place a copy of the plan in the operating
record, and notify the Executive Secretary that the plan has been
implemented.

(c)  Collection and handling of explosive gases shall not be
required if it can be shown that the explosive gases will not
support combustion.

(d)  The Executive Secretary may, on a site specific basis,
waive the requirement of monitoring explosive gases at a Class
II Landfill.  The wavier may be granted after:

(i)  considering the characteristics of the landfill and the
waste stream accepted;

(ii)  taking into account climatic and hydrogeologic
conditions of the site; and

(iii)  completing a public comment period as specified by
Section R315-311-3.

(iv)  The Executive Secretary may revoke any waiver from
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the requirement of monitoring explosive gases if the lack of
monitoring explosive gases at the landfill presents a threat to
human health or the environment.

(v)  The requirement to monitor explosive gases inside
buildings at a landfill may not be waived.

(e)  A landfill that accepts no municipal waste is exempt
from the gas monitoring requirement of Subsection R315-303-
3(5)(a).

(6)  Design Drawings.
(a)  Design drawings and as built drawings of any

engineered structure, including landfill liners, leachate
collection systems, run-on/run-off control systems, final covers,
ground water monitoring systems, and gas collection systems,
shall be signed and sealed by a professional engineer registered
in the State of Utah.

(b)  As built drawings shall be submitted to the Executive
Secretary on or before 90 days following the completion of the
engineered structure at the landfill.

(7)  Other Requirements.  An owner or operator shall
design each landfill to provide for:

(a)  fencing at the property or unit boundary or the use of
other artificial or natural barriers to impede entry by the public
and large animals.  A lockable gate shall be required at the entry
to the landfill;

(b)  monitoring ground water according to Rule R315-308
using a design approved by the Executive Secretary.  The
Executive Secretary may also require monitoring of:

(i)  surface waters, including run-off;
(ii)  leachate; and
(iii)  subsurface landfill gas movement and ambient air;
(c)  weighing or estimating the tonnage of all incoming

waste and recording the tonnage in the facility’s operation
record;

(d)  erecting a sign at the facility entrance that identifies at
least the name of the facility, the hours during which the facility
is open for public use, unacceptable materials, and an
emergency telephone number.  Other pertinent information may
also be included;

(e)  adequate fire protection to control any fires that may
occur at the facility.  This may be accomplished by on-site
equipment or by arrangement made with the nearest fire
department;

(f)  preventing potential harborage in buildings, facilities,
and active areas of rat and other vectors, such as insects, birds,
and burrowing animals;

(g)  minimizing the size of the unloading area and working
face as much as possible, consistent with good traffic patterns
and safe operation;

(h)  approach and exit roads of all-weather construction,
with traffic separation and traffic control on-site and at the site
entrance; and

(i)  communication, such as telephone or radio, between
employees working at the landfill and management offices on-
site and off-site to handle emergencies.

R315-303-4.  Standards for Maintenance and Operation.
(1)  Plan of Operation.  An owner or operator of a landfill

shall maintain and operate the facility to conform to the
approved plan of operation.

(2)  Operating Details.  An owner or operator of a landfill
shall operate the facility to:

(a)  control fugitive dust generated from roads,
construction, general operations, and covering the waste;

(b)  allow no open burning;
(c)  collect scattered litter as necessary to avoid a fire

hazard or an aesthetic nuisance;
(d)  prohibit scavenging;
(e)  conduct on-site reclamation in an orderly sanitary

manner and in a way that does not interfere with the disposal
site operation;

(f)  ensure that landfill personnel, trained in landfill
operations, are on-site when the site is open to the public;

(i)  at least one person on-site for landfills that receive, on
an average annual basis, less than 15,000 tons per year; and

(ii)  at least two persons on-site, with one person at the
active face, for each landfill that receives, on an average annual
basis, more than 15,000 tons per year.

(g)  control insects, rodents, and other vectors; and
(h)  ensure that reserve operational equipment will be

available to maintain and meet these standards.
(3)  Boundary Posts.  An owner or operator of a landfill

shall clearly mark the active area boundaries authorized in the
permit with permanent posts or using an equivalent method
clearly visible for inspection purposes.

(4)  Daily and Intermediate Cover.
(a)  An owner or operator of a landfill shall, at the close of

each day of operation, completely cover the waste with at least
six inches of soil or other suitable material approved by the
Executive Secretary.  The use of an approved alternative daily
cover:

(i)  may not present a threat to human health or the
environment; and

(ii)  may be used only on a schedule as established by the
Executive Secretary.

(iii)  The schedule for use of the approved alternative cover
shall be established based on the alternative cover’s performance
in controlling vectors, fires, odors, blowing liter, and
scavenging.

(b)  The Executive Secretary may, on a site specific basis,
waive the requirement for daily cover of the waste at a landfill
that accepts no municipal waste if the owner or operator
demonstrates that an alternative schedule for covering the waste
does not present a threat to human health or the environment.
The demonstration from the owner or operator of the landfill
must include at least the following:

(i)  certification that the landfill accepts no municipal
waste;

(ii)  a detailed list of the waste types accepted by the
landfill;

(iii)  the alternative schedule on which the waste will be
covered; and

(iv)  any other operational practices that may reduce the
threat to human health or the environment if an alternative
schedule for covering the waste is followed.

(v)  In granting any wavier from the daily cover
requirement, the Executive Secretary may place conditions on
the owner or operator of the landfill as to the frequency of
covering, depth of the cover, or type of material used as cover
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that will minimize the threat to human health or the
environment.

(vi)  The Executive Secretary may revoke any waiver from
the daily cover requirement if any condition is not met or if the
alternative schedule for covering the waste presents a threat to
human health or the environment.

(c)  If an area of the working face of a landfill that accepts
municipal waste will not receive waste for a period longer than
30 days, the owner or operator shall cover the area with a
minimum of 12 inches of soil as an intermediate cover or an
alternative intermediate cover as approved by the Executive
Secretary.

(i)  No alternative intermediate cover will be approved by
the Executive Secretary without application from the owner or
operator.

(ii)  Approval for an alternative intermediate cover may be
granted after:

(A)  considering the design of the landfill, waste stream
accepted, and waste handling practices; and

(B) taking into account climatic, hydrogeologic, and soil
conditions of the site.

(iii)  In granting approval for an alternative intermediate
cover, the Executive Secretary may place conditions on the
owner or operator of the landfill as to the depth or type of
material used and maintenance of the integrity of the cover that
will minimize the threat to human health or the environment.

(iv)  The Executive Secretary may revoke the approval of
an alternative intermediate cover if any condition is not met or
if the alternative intermediate cover is determined to present a
threat to human health or the environment.

(5)  Monitoring Systems.  An owner or operator of a
landfill shall maintain the monitoring systems required in
Subsection R315-303-3(6)(b).

(6)  Recycling Required.
(a)  An owner or operator of a landfill at which the general

public delivers household solid waste shall provide containers
in which the general public may place recyclable materials for
which a market exists that are brought to the site:

(i)  during the normal hours of operation; and
(ii)  at a location convenient to the public, i.e., near the

entrance gate.
(b) An owner or operator may demonstrate alternative

means to providing an opportunity for the general public to
recycle household solid waste.

(7)  Disposal of Hazardous Waste and Waste Containing
PCBs.

(a)  An owner or operator of a solid waste disposal facility
shall not knowingly dispose, treat, store, or otherwise handle
hazardous waste or waste containing PCBs except under the
following conditions:

(i)  hazardous waste:
(A)  the waste meets the conditions specified in

Subsections R315-2-4; or
(B)  the waste meets the conditions specified in 40 CFR

261.5 (1996) as incorporated by reference in Section R315-2-5;
or

(ii)  waste containing PCB’s:
(A)  the facility meets the requirements specified in

Subsection R315-315-7(3)(a); or

(B)  the waste meets the requirements specified in
Subsections R315-315-7(2) or (3)(b).

(b)  An owner or operator of a solid waste disposal facility
shall include and implement, as part of the plan of operation, a
plan that will inspect loads or take other steps, as approved by
the Executive Secretary, that will prevent the disposal of
prohibited hazardous waste and prohibited waste containing
PCBs, including:

(i)  inspection frequency and inspection of loads suspected
of containing prohibited hazardous waste or prohibited waste
containing PCBs;

(ii)  inspection in a designated area or at a designated point
in the disposal process;

(iii)  a training program for the facility employees in
identification of prohibited hazardous waste and prohibited
waste containing PCBs; and

(iv)  maintaining written records of all inspections, signed
by the inspector.

(c)  If the receipt of prohibited hazardous waste or
prohibited waste containing PCBs is discovered, the owner or
operator of the facility shall:

(i)  notify the Executive Secretary, the hauler, and the
generator within 24 hours;

(ii)  restrict the inspection area from public access and from
facility personnel; and

(iii)  assure proper cleanup, transport, and disposal of the
waste.

KEY:  solid waste management, waste disposal
June 15, 2002 19-6-104
Notice of Continuation April 2, 1998 19-6-105

19-6-108
40 CFR 258
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-305.  Class IV and VI Landfill Requirements.
R315-305-1.  Applicability.

(1)  These standards apply to each facility that landfills
only:

(a)  inert waste, construction/demolition waste, yard waste,
dead animals; or

(b)  upon meeting the requirements of Section 19-6-804
and Subsections R315-320-3(1) or (2), waste tires and material
derived from waste tires.

(2)  Inert waste used as road building material and fill
material are excluded from the requirements of Rule R315-305.

R315-305-2.  Class IV and VI Landfill Standards for
Performance.

Each Class IV and VI Landfill shall meet the landfill
standards for performance as specified in Section R315-303-2.

R315-305-3.  Definitions.
Terms used in Rule R315-305 are defined in Section R315-

301-2.  In addition, for the purpose of Rule R315-305, the
following definitions apply.

(1)  "Class IVa Landfill" means a Class IV Landfill that
receives, based on an annual average, over 20 tons of waste per
day and may receive, as a component of construction/demolition
waste, conditionally exempt small quantity generator hazardous
waste as defined by Section R315-2-5.

(2)  "Class IVb Landfill" means a Class IV Landfill that
receives, based on an annual average, 20 tons, or less, of waste
per day or demonstrates that no conditionally exempt small
quantity generator hazardous waste is accepted.

(3)  "Existing Class IV Landfill" means a Class IV Landfill
that was receiving waste on or before January 1, 1998.

(4)  "New Class IV Landfill" means a Class IV Landfill that
begins receiving waste after January 1, 1998.

R315-305-4.  General Requirements.
(1)  Location Standards.
(a)  A new Class IV or VI Landfill or a lateral expansion of

an existing Class IV or VI Landfill shall be subject to the
following location standards:

(i)  the standards with respect to floodplains as specified in
Subsection R315-302-1(2)(c)(ii);

(ii)  the standards with respect to wetlands as specified in
Subsection R315-302-1(2)(d); and

(iii)  the landfill shall be located so that the lowest level of
waste is at least five feet above the historical high level of
ground water.

(b)  An existing Class IV or VI Landfill shall not be subject
to the location standards of Subsection R315-305-4(1)(a).

(2)  An owner or operator of a Class IV or VI Landfill shall
obtain a permit, as set forth in Rule R315-310.

(3)  An owner or operator of a Class IV or VI Landfill shall
design and operate the landfill to:

(a)  prevent the run-on of all surface waters resulting from
a maximum flow of a 25-year storm into the active area of the
landfill; and

(b)  collect and treat, if necessary, the run-off of surface
waters and other liquids resulting from a 25-year storm from the

active area of the landfill.
(4)  An owner or operator of a Class IVa Landfill shall

monitor the ground water beneath the landfill as specified in
Rule R315-308.

(5)  An owner or operator of a Class IV or VI Landfill shall
erect a sign at the facility entrance as specified in Subsection
R315-303-3(6)(d).

(6)  An owner or operator of a Class IV or VI Landfill shall
maintain the applicable records as specified in Subsection
R315-302-2(3).

(7)  An owner or operator of a Class IV or VI Landfill shall
meet the requirements of Subsection R315-302-2(6) and make
the required recording with the county recorder.

R315-305-5.  Requirements for Operation.
(1)  The owner or operator of a Class IV or VI Landfill

shall not accept any other form of waste except
construction/demolition waste, yard waste, inert waste, dead
animals, or upon meeting the requirements of Section 19-6-804
and Subsections R315-320-3(1) or (2), waste tires and material
derived from waste tires.

(2)  The owner or operator of a Class IV or VI Landfill
shall prevent the disposal of unauthorized waste by ensuring
that at least one person is on site during hours of operation and
shall prevent unauthorized disposal during off-hours by
controlling entry, i.e., lockable gate or barrier, when the facility
is not open.

(3)  The owner or operator of a Class IV or VI Landfill
shall:

(a)  minimize the size of the working face as required by
Subsection R315-303-3(7)(g);

(b)  employ measures to prevent emission of fugitive dusts,
when weather conditions or climate indicate that transport of
dust off-site is liable to create a nuisance;

(c)  meet the requirements of Subsection R315-303-3(1)(a)
and (b) to minimize liquids admitted to the landfill;

(d)  collect scattered litter as necessary to avoid a fire
hazard or an aesthetic nuisance; and

(e)  prohibit scavenging.
(4)  The owner or operator of a Class IV or VI Landfill

shall cover timbers, wood, and other combustible waste with a
minimum of six inches of soil, or equivalent, as needed to avoid
a fire hazard.

(5)  The owner or operator of a Class IV or VI Landfill
shall meet the applicable general requirements of closure and
post-closure care of Section R315-302-3 as determined by the
Executive Secretary.

(a)  The owner or operator of a Class IVa Landfill shall
meet the specific closure requirements of Subsection R315-303-
3(4).

(b)  The owner or operator of a Class IVb or VI Landfill
shall close the facility by:

(i)  leveling the waste to the extent practicable;
(ii)  covering the waste with a minimum of two feet of soil,

including six inches of topsoil;
(iii)  contouring the cover as specified in Subsection R315-

303-3(4)(a)(iii); and
(iv)  seeding the cover with grass, other shallow rooted

vegetation, or other native vegetation or covering in another
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manner approved by the Executive Secretary to minimize
erosion.

(v)  The Executive Secretary may approve an alternative
final cover design for a Class IVb or VI Landfill if it is
documented that the alternative final cover provides equivalent
protection from infiltration and erosion as the cover specified in
Subsection R315-305-5(5)(b).

KEY:  solid waste management, waste disposal
June 15, 2002 19-6-104
Notice of Continuation April 2, 1998 19-6-105

19-6-108
19-6-109

40 CFR 257
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-308.  Ground Water Monitoring Requirements.
R315-308-1.  Applicability.

(1)  Each existing landfill, pile, or landtreatment disposal
facility that is required to perform ground water monitoring shall
comply with the ground water monitoring requirements
according to the compliance schedule as established by the
Executive Secretary during the permitting or the permit renewal
process.

(2)  Each new landfill, pile, or landtreatment disposal
facility that is required to perform ground water monitoring shall
have the ground water monitoring system complete and
operational before waste may be accepted at the facility.

(3)  Ground water monitoring requirements may be waived
by the Executive Secretary if the owner or operator of a solid
waste disposal facility can demonstrate that there is no potential
for migration of hazardous constituents from the facility to the
ground water during the active life of the facility and the post-
closure care period.  This demonstration must be certified by a
qualified ground-water scientist and approved by the Executive
Secretary, and must be based upon:

(a)  site-specific field collected measurements, sampling,
and analysis of physical, chemical, and biological processes
affecting contaminant fate and transport; and

(b)  contaminant fate and transport predictions that
maximize contaminant migration and consider impacts on
human health and the environment.

(4)  Once a ground water monitoring system and program
has been established at a disposal facility, ground water
monitoring shall continue to be conducted throughout the active
life, closure, and post-closure care periods as specified by the
Executive Secretary.

R315-308-2.  Ground Water Monitoring Requirements.
(1)  The ground water monitoring system must consist of

at least one background or upgradient well and two
downgradient wells, installed at appropriate locations and
depths to yield ground water samples from the uppermost
aquifer and all hydraulically connected aquifers below the
facility, cell, or unit.  The downgradient wells shall be
designated as the point of compliance and must be installed at
the closest practicable distance hydraulically down gradient
from the unit boundary not to exceed 150 meters (500 feet) and
must also be on the property of the owner or operator:

(a)  the upgradient well must represent the quality of
background water that has not been affected by leakage from the
active area; and

(b)  the downgradient wells must represent the quality of
ground water passing the point of compliance.  Additional wells
may be required by the Executive Secretary in complicated
hydrogeological settings or to define the extent of contamination
detected.

(2)  All monitoring wells must be cased in a manner that
maintains the integrity of the monitoring well bore hole.  This
casing must allow collection of representative ground water
samples.  Wells must be constructed in such a manner as to
prevent contamination of the samples, the sampled strata, and
between aquifers and water bearing strata.  All monitoring wells
and all other devices and equipment used in the monitoring

program must be operated and maintained so that they perform
to design specifications throughout the life of the monitoring
program.

(3)  The ground water monitoring program must include at
a minimum, procedures and techniques for:

(a)  well construction and completion;
(b)  decontamination of drilling and sampling equipment;
(c)  sample collection;
(d)  sample preservation and shipment;
(e)  analytical procedures and quality assurance;
(f)  chain of custody control or sample tracking, as

approved by the Executive Secretary; and
(g)  procedures to ensure employee health and safety

during well installation and monitoring.
(4)  Each facility shall utilize a laboratory, that is certified

by the state for the test methods used, to complete tests, using
methods with appropriate detection levels, on samples for the
following:

(a)  during the first year of facility operation after wells are
installed or an alternative schedule as approved by the
Executive Secretary, a minimum of eight independent samples
from the upgradient and four independent samples from each
downgradient well for all parameters listed in Section R315-
308-4 to establish background concentrations;

(b)  after background levels have been established, a
minimum of one sample, semiannually, from each well,
background and downgradient, for all parameters listed in
Section R315-308-4 as a detection monitoring program;

(i)  In the detection monitoring program, the owner or
operator must determine ground water quality at each
monitoring well on a semiannual basis during the life of an
active area, including the closure period, and the post-closure
care period.

(ii)  The owner or operator must express the ground water
quality at each monitoring well in a form appropriate for the
determination of statistically significant changes;

(c)  field measured pH, water temperature, and water
conductivity must accompany each sample collected;

(d)  analysis for the heavy metals and the organic
constituents from Section R315-308-4 shall be completed on
unfiltered samples; and

(e)  the Executive Secretary may specify additional or
fewer constituents depending upon the nature of the ground
water or the waste on a site specific basis considering:

(i)  the types, quantities, and concentrations of constituents
in wastes managed at the landfill;

(ii)  the mobility, stability, and persistence of waste
constituents or their reaction products in the unsaturated zone
beneath the landfill;

(iii)  the detectability of indicator parameters, waste
constituents, and reaction products in the ground water; and

(iv)  the background concentration or values and
coefficients of variation of monitoring parameters or
constituents in the ground water.

(f)  The following information shall be placed in the
facility’s operating record and a copy submitted to the Executive
Secretary as the ground water monitoring results to be included
in the annual report required by Subsection R315-302-2(4)(e):

(i)  a report on the procedures, including the quality
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control/quality assurance, followed during the collection of the
ground water samples;

(ii)  the results of the field measured parameters required by
Subsections R315-308-2(4)(c) and R315-308-2(6);

(iii)  a report of the chain of custody and quality
control/quality assurance procedures of the laboratory;

(iv)  the results of the laboratory analysis of the
constituents specified in Section R315-308-4 or an alternative
list of constituents approved by the Executive Secretary:

(A)  the results of the laboratory analysis shall list the
constituents by name and CAS number; and

(B)  a list of the detection limits and the test methods used;
and

(v)  the statistical analysis of the results of the ground water
monitoring as required by Subsection R315-308-2(7).

(vi)  The results of the ground water monitoring may be
submitted in electronic format.

(5)  After background constituent levels have been
established, a ground water quality protection standard shall be
set by the Executive Secretary which shall become part of the
ground water monitoring plan.  The ground water quality
protection standard will be set as follows.

(a)  For constituents with background levels below the
standards listed in Section R315-308-4 or as listed in Section
R315-308-5, which presents the ground water protection
standards that are available for the constituents listed as
Appendix II in 40 CFR 258, the ground water quality standards
of Sections R315-308-4 and R315-308-5 shall be the ground
water quality protection standard.

(b)  If a constituent is detected and a background level is
established but the ground water quality standard for the
constituent is not included in Section R315-308-4 or Section
R315-308-5 or the constituent has a background level that is
higher than the value listed in Section R315-308-4 or Section
R315-308-5 for that constituent, the ground water quality
protection standard for that constituent shall be set according to
health risk standards.

(6)  The ground water monitoring program must include a
determination of the ground water surface elevation each time
ground water is sampled.

(7)  The owner or operator shall use a statistical method for
determining whether a significant change has occurred as
compared to background.  The Executive Secretary will approve
such a method as part of the ground water monitoring plan.
Possible statistical methods include:

(a)  a parametric analysis of variance (ANOVA) followed
by multiple comparisons procedures to identify statistically
significant evidence of contamination.  The method must
include estimation and testing of the contrasts between each
compliance well’s mean and the background mean levels for
each constituent;

(b)  an analysis of variance (ANOVA) based on ranks
followed by multiple comparisons procedures to identify
statistically significant evidence of contamination.  The method
must include estimation and testing of the contrasts between
each compliance well’s median and the background median
levels for each constituent;

(c)  a tolerance or prediction interval procedure in which an
interval for each constituent is established from the distribution

of the background data, and the level of each constituent in each
compliance well is compared to the upper tolerance or
prediction limit;

(d)  a control chart approach that gives control limits for
each constituent; or

(e)  another statistical test method approved by the
Executive Secretary.

(8)  For both detection monitoring, as described in
Subsection R315-308-2(4), and assessment monitoring, as
described in Subsection R315-308-2(11), the Executive
Secretary may specify additional or fewer sampling and analysis
events, no less than annually, depending upon the nature of the
ground water or the waste on a site specific basis considering:

(a)  lithology of the aquifer and unsaturated zone;
(b)  hydraulic conductivity of the aquifer and unsaturated

zone;
(c)  ground water flow rates;
(d)  minimum distance between upgradient edge of the

landfill unit and downgradient monitoring well screen
(minimum distance of travel); and

(e)  resource value of the aquifer.
(9)  The owner or operator must determine and report the

ground water flow rate and direction in the upper most aquifer
each time the ground water is sampled.

(10)  If the owner or operator determines that there is a
statistically significant increase over background in any
parameter or constituent at any monitoring well at the
compliance point, the owner or operator must:

(a)  within 14 days of the completion of the statistical
analysis of the sample results and within 30 days of the receipt
of the sample results, enter the information in the operating
record and notify the Executive Secretary of this finding in
writing.  The notification must indicate what parameters or
constituents have shown statistically significant changes; and

(b)  immediately resample the ground water in all
monitoring wells, both background and downgradient, or in a
subset of wells specified by the Executive Secretary, and
determine:

(i)  the concentration of all constituents listed in Section
R315-308-4, including additional constituents that may have
been identified in the approved ground water monitoring plan;

(ii)  if there is a statistically significant increase over
background of any parameter or constituent in any monitoring
well at the compliance point; and

(iii)  notify the Executive Secretary in writing within seven
days of the completion of the statistical analysis of the sample
results.

(c)  The owner or operator may demonstrate that a source
other than the solid waste disposal facility caused the
contamination or that the statistically significant change resulted
from error in sampling, analysis, statistical evaluation, or natural
variation in ground water quality.  A report documenting this
demonstration must be certified by a qualified ground-water
scientist and approved by the Executive Secretary and entered
in the operating record.  If a successful demonstration is made
and documented, the owner or operator may continue
monitoring as specified in Subsection R315-308-2(4)(b).

(11)  If, after 90 days, a successful demonstration as
stipulated in Subsection R315-308-2(10)(c) is not made, the
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owner or operator must initiate the assessment monitoring
program required as follows:

(a)  within 14 days of the determination that a successful
demonstration is not made, take one sample from each
downgradient well and analyze for all constituents listed as
Appendix II in 40 CFR Part 258, 2001 ed., which is adopted and
incorporated by reference.

(b)  for any constituent detected from Appendix II, 40 CFR
Part 258, in the downgradient wells a minimum of four
independent samples from the upgradient and four independent
samples from each downgradient well must be collected,
analyzed, and statistically evaluated to establish background
concentration levels for the constituents; and

(c)  within 14 days of the completion of the statistical
analysis of the sample results and within 30 days of the receipt
of the sample results, place a notice in the operation record and
notify the Executive Secretary in writing identifying the
Appendix II, 40 CFR Part 258, constituents and their
concentrations that have been detected as well as background
levels.  The Executive Secretary shall establish a ground water
quality protection standard pursuant to Subsection R315-308-
2(5) for any Appendix II, 40 CFR Part 258, constituent detected
in the downgradient wells.

(d)  The owner or operator shall thereafter resample:
(i)  at a minimum, all downgradient wells on a quarterly

basis for all constituents in Section R315-308-4, or the
alternative list that may have been approved as part of the
permit, and for those constituents detected from Appendix II, 40
CFR Part 258;

(ii)  the downgradient wells on an annual basis for all
constituents in Appendix II, 40 CFR Part 258; and

(iii)  statistically analyze the results of all ground water
monitoring samples.

(e)  The Executive Secretary may specify additional or
fewer constituents depending upon the nature of the ground
water or the waste on a site specific basis considering:

(i)  the types, quantities, and concentrations of constituents
in wastes managed at the landfill;

(ii)  the mobility, stability, and persistence of waste
constituents or their reaction products in the unsaturated zone
beneath the landfill;

(iii)  the detectability of indicator parameters, waste
constituents, and reaction products in the ground water; and

(iv)  the background concentration or values and
coefficients of variation of monitoring parameters or
constituents in the ground water.

(f)  If after two consecutive sampling events, the
concentrations of all constituents being analyzed in Subsection
R315-308-2(11)(d)(i) are shown to be at or below established
background values, the owner or operator must notify the
Executive Secretary of this finding and may, upon the approval
of the Executive Secretary, return to the monitoring schedule
and constituents as specified in Subsection R315-308-2(4)(b).

(12)  If one or more constituents from Section R315-308-4
or the approved alternative list, or from those detected from
Appendix II, 40 CFR Part 258, are detected at statistically
significant levels above the ground water quality protection
standard as established pursuant to Subsection R315-308-2(5)
in any sampling event, the owner or operator must:

(a)  within 14 days of the receipt of this finding, place a
notice in the operating record identifying the constituents and
concentrations that have exceeded the ground water quality
standard.  Within the same time period, the owner or operator
must also notify the Executive Secretary and all appropriate
local governmental and local health officials that the ground
water quality standard has been exceeded;

(b)  characterize the nature and extent of the release by
installing additional monitoring wells as necessary;

(c)  install at least one additional monitoring well at the
facility boundary in the direction of contaminant migration and
sample this well and analyze the sample for the constituents in
Section R315-308-4 or the approved alternative list and the
detected constituents from Appendix II, 40 CFR Part 258; and

(d)  notify all persons who own the land or reside on the
land that directly overlies any part of the plume of
contamination if contaminants have migrated off-site as
indicated by sampling of wells in accordance with Subsections
R315-308-2(12)(b) and (12)(c).

(e)  The owner or operator may demonstrate that a source
other than the solid waste disposal facility caused the
contamination or that the statistically significant change resulted
from error in sampling, analysis, statistical evaluation, or natural
variation in ground water quality.  A report documenting this
demonstration must be certified by a qualified ground-water
scientist and approved by the Executive Secretary and entered
in the operating record.  If a successful demonstration is made,
documented and approved, the owner or operator may continue
monitoring as specified in Subsection R315-308-2(11)(d) or
Subsection R315-308-2(11)(e) when applicable.

R315-308-3.  Corrective Action Program.
(1)  If, within 90 days, a successful demonstration as stated

in Subsection R315-308-2(12)(e) is not made, the owner or
operator must:

(a)  continue to monitor as required in Subsection R315-
308-2(11)(d).

(b)  take any interim measures as required by the Executive
Secretary or as necessary to ensure the protection of human
health and the environment; and

(c)  assess possible corrective action measures for the
current conditions and circumstances of the disposal facility,
addressing at least the following:

(i)  the performance, reliability, ease of implementation,
and potential impacts of appropriate potential remedies,
including safety impacts, cross-media impacts, and control
exposure to any residual contamination;

(ii)  time required to begin and complete the remedy;
(iii)  the costs of remedy implementation;
(iv)  public health or environmental requirements that may

substantially affect implementation of the remedy; and
(v)  prior to the selection of a remedy, discuss the results of

the corrective measures assessment in a public meeting with
interested and affected parties.

(d)  Based on the results of the corrective measures
assessment conducted and the comments received in the public
meeting, the owner or operator must select a remedy which shall
be submitted to the Executive Secretary.

(i)  The corrective action remedy must:
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(A)  be protective of human health and the environment;
(B)  use permanent solutions that are within the capability

of best available technology;
(C)  attain the established ground water quality standard;
(D)  control the sources of release so as to reduce or

eliminate, to the maximum extent practicable, further releases of
contaminants into the environment that may pose a threat to
human health or the environment; and

(E)  be approved by the Executive Secretary.
(ii)  Within 14 days after the selection of the remedy the

owner or operator must:
(A)  amend the corrective action program required by

Subsection R315-302-2(2)(e) if necessary and send a report to
the Executive Secretary for approval describing the selected
remedy and amendments, along with a schedule of
implementation and estimated time of completion; and

(B)  put in place the financial assurance mechanism as
required by Rule R315-309 for corrective action and notify the
Executive Secretary of the financial assurance mechanism and
its effective date.

(2)  Upon approval of the selected corrective action
remedy, the Executive Secretary will notify the owner or
operator of such approval and will require that the corrective
action plan proceed according to the approved schedule.

(a)  The Executive Secretary may also require facility
closure if the ground water quality standard is exceeded and, in
addition, may revoke any permit and require reapplication.

(b)  The Executive Secretary or the owner or operator may
determine, based on information developed after implementation
of the corrective action plan, that compliance with the
requirements of Subsection R315-308-3(1)(d)(i) of this section
are not being achieved through the remedy selected.  In such
cases, the owner or operator must implement other methods or
techniques, upon approval by the Executive Secretary, that
could practicably achieve compliance with the requirements.

(c)  Upon completion of the remedy, the owner or operator
must notify the Executive Secretary.  The notification must
contain certification signed by the owner or operator and a
qualified ground-water scientist that the concentration of
contaminant constituents have been reduced to levels below the
specified limits of the ground water quality standard for a period
of three years or an alternative length of time specified by the
Executive Secretary.  Upon approval of the Executive secretary
the owner or operator shall:

(i)  terminate corrective action measures;
(ii)  continue detection monitoring as required in

Subsection R315-308-2(4)(b); and
(iii)  be released from the requirements of financial

assurance for corrective action.

R315-308-4.  Constituents for Detection Monitoring.
The table lists the constituents for detection monitoring as

specified by Subsection R315-308-2(4), the CAS number for the
constituents, and the ground water quality standard for the
constituents for any facility that is required to monitor ground
water under Rule R315-308.
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R315-308-5.  Solid Waste Ground Water Quality Protection
Standards for 40 CFR 258 Appendix II Constituents.

The table lists the CAS number for each constituent and the
ground water quality protection standards which are currently
available for the 40 CFR 258 Appendix II constituents required
for assessment monitoring of ground water at a solid waste
facility as specified by Subsection R315-308-2(11).
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-310.  Permit Requirements for Solid Waste Facilities.
R315-310-1.  Applicability.

(1)  The following solid waste facilities require a permit:
(a)  Class I, II, III, IV, V, and VI Landfills;
(b)  energy recovery and incinerator facilities that are

regulated by Rule R315-306;
(c)  landtreatment disposal facilities that are regulated by

Rule R315-307; and
(d)  waste tire storage facilities.
(2)  Permits are not required for corrective actions at solid

waste facilities performed by the state or in conjunction with the
United States Environmental Protection Agency or in
conjunction with actions to implement the Comprehensive
Environmental Response Compensation and Liability Act of
1980 (CERCLA), or corrective actions taken by others to
comply with a state or federal cleanup order.

(3)  The permit requirements of Rule R315-310 apply to
each existing solid waste facility, for which a permit is required.

(a)  The Executive Secretary may incorporate a compliance
schedule for each existing facility to ensure that each existing
facility meet the requirements of Rule R315-310.

(b)  Each new disposal facility or lateral expansion at an
existing disposal facility, for which a permit is required, shall:

(i)  apply for a permit according to the requirements of
Rule R315-310; and

(ii)  not begin construction of the facility, lateral expansion,
or unit until a permit has been granted.

(4)  A landfill may not change from its current class, or
subclass, to any other class, or subclass, of landfill except by
meeting all requirements for the desired class, or subclass, to
include obtaining a new permit from the Executive Secretary for
the desired class, or subclass, of landfill.

R315-310-2.  Procedures for Permits.
(1)  Prospective applicants may request the Executive

Secretary to schedule a pre-application conference to discuss the
proposed solid waste facility and application contents before the
application is filed.

(2)  Any owner or operator who intends to operate a facility
subject to the permit requirements must apply for a permit with
the Executive Secretary.  Two copies of the application, signed
by the owner or operator and received by the Executive
Secretary are required before permit review can begin.

(3)  Applications for a permit must be completed in the
format prescribed by the Executive Secretary.

(4)  An application for a permit, all reports required by a
permit, and other information requested by the Executive
Secretary shall be signed as follows:

(a)  for a corporation: by a principal executive officer of at
least the level of vice-president;

(b)  for a partnership or sole proprietorship: by a general
partner or the proprietor;

(c)  for a municipality, State, Federal, or other public
agency: by either a principal executive officer or ranking elected
official; or

(d)  by a duly authorized representative of the person
above, as appropriate.

(i)  A person is a duly authorized representative only if the

authorization is made in writing, to the Executive Secretary, by
a person described in Subsections R315-310-2(4)(a), (b), or (c),
as appropriate.

(ii) The authorization may specify either a named
individual or a position having responsibility for the overall
operation of the regulated facility or activity, such as the
position of facility manager, director, superintendent, or other
position of equivalent responsibility.

(iii)  If an authorization is no longer accurate and needs to
be changed because a different individual or position has
responsibility for the overall operation of the facility, a new
authorization that meets the requirements of Subsections R315-
310-2(4)(d)(i) and (ii) shall be submitted to the Executive
Secretary prior to or together with any report, information, or
application to be signed by the authorized representative.

(5)  Filing Fee and Permit Review Fee.
(a)  A filing fee, as required by the Annual Appropriations

Act, shall accompany the filing of an application for a permit.
The review of the application will not begin until the filing fee
is received.

(b)  A review fee, as established by the Annual
Appropriations Act, shall be charged at an hourly rate for the
review of an application.  The review fee shall be billed
quarterly and shall be due and payable quarterly.

(6)  All contents and materials submitted as a permit
application shall become part of the approved permit and shall
be part of the operating record of the solid waste disposal
facility.

(7)  The owner or operator of a facility shall apply for
renewal of the facility’s permit every five years.

R315-310-3.  General Contents of a Permit Application for
a New Facility or a Facility Seeking Expansion.

(1)  Each permit application shall contain the following:
(a)  the name and address of the applicant, property owner,

and responsible party for the site operation;
(b)  a general description of the facility accompanied by

facility plans and drawings and, except for Class IIIb, IVb, and
Class VI Landfills and waste tire storage facilities, unless
required by the Executive Secretary, the facility plans and
drawings shall be signed and sealed by a professional engineer
registered in the State of Utah;

(c)  a legal description and proof of ownership, lease
agreement, or other mechanism approved by the Executive
Secretary of the proposed site, latitude and longitude map
coordinates of the facility’s front gate, and maps of the proposed
facility site including land use and zoning of the surrounding
area;

(d)  the types of waste to be handled at the facility and area
served by the facility;

(e)  the plan of operation required by Subsection R315-
302-2(2);

(f)  the form used to record weights or volumes of wastes
received required by Subsection R315-302-2(3)(a)(i);

(g)  an inspection schedule and inspection log required by
Subsection R315-302-2(5)(a);

(h)  the closure and post-closure plans required by Section
R315-302-3;

(i)  documentation to show that any waste water treatment
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facility, such as a run-off or a leachate treatment system, is being
reviewed or has been reviewed by the Division of Water
Quality; and

(j)  a financial assurance plan that meets the requirements
of Rule R315-309.

(2)  Special Requirements for a Commercial Solid Waste
Disposal Facility.

(a)  The permit application for a commercial nonhazardous
solid waste disposal facility shall contain the information
required by Subsections 19-6-108(9) and (10).

(b)  Subsequent to the issuance of a solid waste permit by
the Executive Secretary, a commercial nonhazardous solid waste
disposal facility shall meet the requirements of Subsection 19-6-
108(3)(c) and provide documentation to the Executive Secretary
that the solid waste disposal facility is approved by the local
government, the Legislature, and the governor.

(c)  Construction of the solid waste disposal facility may
not begin until the requirements of Subsections R315-310-(2)(b)
are met and approval to begin construction has been granted by
the Executive Secretary.

(d)  Commercial solid waste disposal facilities solely under
contract with a local government within the state to dispose of
nonhazardous solid waste generated within the boundaries of the
local government are not subject to Subsections R315-310-
3(2)(a), (b), and (c).

R315-310-4.  Contents of a Permit Application for a New or
Expanded Class I, II, III, IV, V, and VI Landfill Facility as
Specified.

(1)  Each application for a new or expanded landfill shall
contain the information required by Section R315-310-3.

(2)  Each application shall also contain:
(a)  the following maps shall be included in a permit

application for a Class I, II, III, IV, V, and VI Landfill:
(i)  topographic map of the landfill unit drawn to a scale of

200 feet to the inch containing five foot contour intervals where
the relief exceeds 20 feet and two foot contour intervals where
the relief is less than 20 feet, showing the boundaries of the
landfill unit, ground water monitoring wells, landfill gas
monitoring points, and borrow and fill areas; and

(ii)  the most recent full size U.S. Geological Survey
topographic map, 7-1/2 minute series, if printed, or other recent
topographic survey of equivalent detail of the area, showing the
waste facility boundary, the property boundary, surface drainage
channels, existing utilities, and structures within one-fourth mile
of the facility site, and the direction of the prevailing winds.

(b)  a permit application for a Class I, II, IIIa, IVa, and V
Landfill shall contain a geohydrological assessment of the
facility that addresses:

(i)  local and regional geology and hydrology, including
faults, unstable slopes and subsidence areas on site;

(ii)  evaluation of bedrock and soil types and properties,
including permeability rates;

(iii)  depths to ground water or aquifers;
(iv)  direction and flow rate of ground water;
(v)  quantity, location, and construction of any private and

public wells on the site and within 2,000 feet of the facility
boundary;

(vi)  tabulation of all water rights for ground water and

surface water on the site and within 2,000 feet of the facility
boundary;

(vii)  identification and description of all surface waters on
the site and within one mile of the facility boundary;

(viii)  background ground and surface water quality
assessment and identification of impacts of the existing facility
upon ground and surface waters from landfill leachate
discharges;

(ix)  calculation of a site water balance; and
(x)  conceptual design of a ground water and surface water

monitoring system, including proposed installation methods for
these devices and where applicable, a vadose zone monitoring
plan;

(c)  a permit application for a Class I, II, IIIa, IVa, and V
Landfill shall contain an engineering report, plans,
specifications, and calculations that address:

(i)  how the facility will meet the location standards
pursuant to Section R315-302-1 including documentation of any
demonstration made with respect to any location standard;

(ii)  the basis for calculating the facility’s life;
(iii)  cell design to include liner design, cover design, fill

methods, elevation of final cover and bottom liner, and
equipment requirements and availability;

(iv)  identification of borrow sources for daily and final
cover, and for soil liners;

(v)  interim and final leachate collection, treatment, and
disposal;

(vi)  ground water monitoring that meet the requirements
of Rule R315-308;

(vii)  landfill gas monitoring and control that meet the
requirements of Subsection R315-303-3(5);

(viii)  design and location of run-on and run-off control
systems;

(ix)  closure and post-closure design, construction,
maintenance, and land use; and

(x)  quality control and quality assurance for the
construction of any engineered structure or feature, excluding
buildings at landfills, at the solid waste disposal facility and for
any applicable activity such as ground water monitoring.

(d)  a permit application for a Class I, II, III, IV, V, and VI
Landfill shall contain a closure plan to address:

(i)  closure schedule;
(ii)  capacity of site in volume and tonnage;
(iii)  final inspection by regulatory agencies; and
(iv)  identification of closure costs including cost

calculations and the funding mechanism.
(e)  a permit application for a Class I, II, III, IV, V, and VI

Landfill shall contain a post-closure plan to address, as
appropriate for the specific landfill:

(i)  site monitoring of:
(A)  landfill gas on a quarterly basis until the conditions of

either Subsection R315-302-3(7)(b) or Subsection R315-302-
3(7)(c) are met;

(B)  ground water on a semiannual basis, or other schedule
as determined by the Executive Secretary, until the conditions
of either Subsection R315-302-3(7)(b) or Subsection R315-302-
3(7)(c) are met; and

(C)  surface water, if required, on the schedule specified by
the Executive Secretary and until the Executive Secretary
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determines that the monitoring of surface water may be
discontinued;

(ii)  inspections of the landfill by the owner or operator:
(A)  for landfills that are required to monitor landfill gas,

on a quarterly basis; and
(B)  for landfills that are not required to monitor landfill

gas, on a semiannual basis;
(iii)  maintenance activities to maintain cover and run-on

and run-off systems;
(iv)  identification of post-closure costs including cost

calculations and the funding mechanism;
(v)  changes to record of title as specified by Subsection

R315-302-2(6); and
(vi)  list the name, address, and telephone number of the

person or office to contact about the facility during the post-
closure period.

R315-310-5.  Contents of a Permit Application for a New or
Expanded Class IV or VI Landfill.

(1)  Each application for a Class IV or VI Landfill permit
shall contain the information required in Section R315-310-3.

(2)  Each application shall also contain an engineering
report, plans, specifications, and calculations that address:

(a)  the information and maps required by Subsections
R315-310-4(2)(a)(i) and (ii);

(b)  the design and location of the run-on and run-off
control systems;

(c)  the information required by Subsections R315-310-
4(2)(d) and (e);

(d)  the area to be served by the facility; and
(e)  how the facility will meet the requirements of Rule

R315-305.
(3)  Each application for a Class IVa Landfill permit shall

also contain the applicable information required in Subsections
R315-310-4(2)(b)and (c).

R315-310-6.  Contents of a Permit Application for a New or
Expanding Landtreatment Disposal Facility.

(1)  Each application for a landtreatment disposal facility
permit shall contain the information required in Section R315-
310-3.

(2)  Each application for a permit shall also contain:
(a)  a geohydrological assessment of the facility site that

addresses all of the factors of Subsection R315-310-4(2)(b);
(b)  engineering report, plans, specifications, and

calculations that address:
(i)  how the proposed facility will meet the location

standards pursuant to Section R315-302-1;
(ii)  how the proposed facility will meet the standards of

Rule R315-307;
(iii)  the basis for calculating the facility’s life;
(iv)  waste analyses and methods to periodically sample and

analyze solid waste;
(v)  design of interim waste storage facilities;
(vi)  design of run-on and run-off control systems;
(vii)  a contour map of the active area showing contours to

the nearest foot;
(viii)  a ground water and surface water monitoring

program; and

(ix)  access barriers such as fences, gate, and warning
signs.

(c)  a plan of operation that in addition to the requirements
of Section R315-302-2 addresses:

(i)  operation and maintenance of run-on and run-off
control systems;

(ii)  methods of taking ground water samples and for
maintaining ground water monitoring systems; and

(iii)  methods of applying wastes to meet the requirements
of Section R315-307-3.

(d)  closure plan to address:
(i)  closure schedule;
(ii)  capacity of site in volume and tonnage; and
(iii)  final inspection by regulatory agencies.
(e)  post-closure plan to address:
(i)  estimated time period for post-closure activities;
(ii)  site monitoring of ground water;
(iii)  changes in record of title;
(iv)  maintenance activities to maintain cover and run-off

system;
(v)  plans for food-chain crops, if any, being grown on the

active areas, after closure; and
(vi)  identification of final closure costs including cost

calculations and the funding mechanism.

R315-310-7.  Contents of a Permit Application for a New or
Expanding Energy Recovery or Incinerator Facility.

(1)  Each application for a new or expanding energy
recovery or incinerator facility permit shall contain the
information required in Section R315-310-3.

(2)  Each application for a permit shall also contain:
(a)  engineering report, plans, specifications, and

calculations that address:
(i)  the design of the storage and handling facilities on-site

for incoming waste as well as fly ash, bottom ash, and any other
wastes produced by air or water pollution controls; and

(ii)  the design of the incinerator or thermal treater,
including charging or feeding systems, combustion air systems,
combustion or reaction chambers, including heat recovery
systems, ash handling systems, and air pollution and water
pollution control systems.  Instrumentation and monitoring
systems design shall also be included.

(b)  an operational plan that, in addition to the
requirements of Section R315-302-2, addresses:

(i)  cleaning of storage areas as required by Subsection
R315-306-2(5);

(ii)  alternative storage plans for breakdowns as required in
Subsection R315-306-2(3);

(iii)  inspections to insure compliance with state and local
air pollution laws and to comply with Subsection R315-302-
2(5)(a).  The inspection log or summary must be submitted with
the application;

(iv)  how and where the fly ash, bottom ash, and other solid
waste will be disposed; and

(v)  a program for excluding the receipt of hazardous waste
equivalent to requirements specified in Subsection R315-303-
4(7).

(c)  documentation to show that air pollution and water
pollution control systems are being reviewed or have been
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reviewed by the Division of Air Quality and the Division of
Water Quality.

(d)  a closure plan to address:
(i)  closure schedule;
(ii)  closure costs and a financial assurance mechanism to

cover the closure costs;
(iii)  methods of closure and methods of removing wastes,

equipment, and location of final disposal; and
(iv)  final inspection by regulator agencies.

R315-310-8.  Contents of a Permit Application for a New or
Expanding Waste Tire Storage Facility.

Each application for a waste tire storage facility permit
shall contain the information required in Subsections R315-310-
3(1)(a), (b), and (c), and Subsection R315-314-3(3).

R315-310-9.  Contents of a Permit Application for an
Existing Facility or a Permit Renewal.

The owner or operator of each existing facility shall apply
for a permit or renewal of their permit by submitting the
applicable information and application specified in Sections
R315-310-3, -4, -5, -6, -7, or -8, as appropriate.  Previous
information submitted to the Executive Secretary may be
referred to in the application.  Changes in operating methods or
other changes must be noted in the application in order to be
authorized by permit.

R315-310-10.  Permit Transfer.
(1)  A permit may not be transferred without approval from

the Executive Secretary, nor shall a permit be transferred from
one property to another.

(2)  Application for transfer of a permit shall be made at
least 60 days prior to the change of permittee.

(3)  The new permittee shall:
(a)  assume permit requirements and all financial

responsibility;
(b)  provide adequate documentation that the operator has

or shall have ownership or control of the facility for which the
transfer of permit has been requested;

(c)  demonstrate adequate knowledge and ability to operate
the facility in accordance with the permit conditions; and

(d)  demonstrate adequate financial assurance as required
in the permit for the operation of the facility.

(4)  An application for permit transfer may be denied if the
Executive Secretary finds that the applicant has:

(a)  knowingly misrepresented a material fact in the
application;

(b)  refused or failed to disclose any information requested
by the Executive Secretary;

(c)  exhibited a history of willful disregard of any state or
federal environmental law; or

(d)  had any permit revoked or permanently suspended for
cause under any state or federal environmental law.

KEY:  solid waste management, waste disposal
June 15, 2002 19-6-105
Notice of Continuation April 20, 1998 19-6-108

19-6-109
40 CFR 258
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-315.  Special Waste Requirements.
R315-315-1.  General Requirements.

(1)  If special wastes are accepted at the facility, proper
provisions shall be made for handling and disposal.  These
provisions shall include, where required and approved by the
Executive Secretary, a separate area for disposal of the wastes,
designated by appropriate signs.

(2)  The following wastes are prohibited from disposal at
a solid waste disposal facility.

(a)  Lead acid batteries must be recycled and otherwise
managed in accordance with Sections 19-6-601 through 607.

(b)  Used oil must be recycled and otherwise managed in
accordance with Rule R315-15.

R315-315-2.  Asbestos Waste.
(1)  Asbestos waste shall be handled, transported, and

disposed in a manner that will not permit the release of asbestos
fibers into the air and must otherwise comply with Sections
R307-1-4.12 and R307-1-8 and 40 CFR Part 61, Subpart M,
1995 ed.

(2)  No transporter or disposal facility shall accept friable
asbestos waste unless the waste has been adequately wetted and
containerized.

(a)  Asbestos waste is adequately wetted when its moisture
content prevents fiber release.

(b)  Asbestos waste is properly containerized when it is
placed in double plastic bags of 6-mil or thicker, sealed in such
a way to be leak-proof and air-tight, and the amount of void
space or air in the bags is minimized.  Asbestos waste slurries
must be packaged in leak-proof and air-tight rigid containers if
such slurries are too heavy for the plastic bag containers.  The
Executive Secretary may authorize other proper methods of
containment which may include double bagging, plastic-lined
cardboard containers, plastic-lined metal containers, or the use
of vacuum trucks for the transport of slurry.

(c)  All asbestos containers shall be labeled with the name
of the waste generator, the location where the waste was
generated, and tagged with a warning label indicating that the
containers hold asbestos.

(3)  Disposal of Asbestos Waste.
(a)  Upon entering the disposal site, the transporter of the

asbestos waste shall notify the landfill operator that the load
contains asbestos by presenting the waste shipment record.  The
landfill operator will verify quantities received, sign off on the
waste shipment record, and send a copy of the waste shipment
record to the generator within 30 days.

(b)  Upon the receipt of the asbestos waste, the landfill
operator shall require that the vehicles that have transported
asbestos waste be marked with warning signs as specified in 40
CFR Part 61.149(d)(1)(iii), 1995 ed., which is adopted and
incorporated by reference.  The operator shall also inspect the
loads to verify that the asbestos waste is properly contained in
leak-proof containers and labeled appropriately.  The operator
shall notify the local health department and the Executive
Secretary if the operator believes that the asbestos waste is in a
condition that may cause significant fiber release during
disposal.  If the wastes are not properly containerized, and the
landfill operator accepts the load, the operator shall thoroughly

soak the asbestos with a water spray prior to unloading, rinse
out the truck, and immediately cover the wastes with non-waste
material which prevents fiber release prior to compacting the
waste in the landfill.

(c)  During waste deposition and covering, the operator:
(i)  may prepare a separate trench or separate area of the

landfill to receive only asbestos waste, or may dispose of
asbestos at the working face of the landfill;

(ii)  shall place asbestos containers into the trench, separate
area, or at the bottom of the landfill working face with sufficient
care to avoid breaking the containers;

(iii)  within 18 hours, shall completely cover the
containerized waste with sufficient care to avoid breaking the
containers with a minimum of six inches of material containing
no asbestos.  If the waste is improperly containerized, it must be
completely covered immediately with six inches of material
containing no asbestos; and

(iv)  shall not compact asbestos containing material until
completely covered with a minimum of six inches of material
containing no asbestos.

(d)  The operator shall provide barriers adequate to control
public access.  At a minimum, the operator shall:

(i)  limit access to the asbestos management site to no more
than two entrances by gates that can be locked when left
unattended and by fencing adequate to restrict access by the
general public; and

(ii)  place warning signs at the entrances and at intervals no
greater than 200 feet along the perimeter of the sections where
asbestos waste is deposited that comply with the requirements
of 40 CFR Part 61.154(b), 1995 ed., which is adopted and
incorporated by reference; and

(e)  close the separate trenches, if constructed, according to
the requirements of Subsection R315-303-3(4) with the required
signs in place.

R315-315-3.  Ash.
(1)  Ash Management.
(a)  Ash may be recycled.
(b)  If ash is disposed, the preferred method is in a

permitted ash monofill, but ash may be disposed in a permitted
Class I, II, III, or V landfill.

(2)  Ash shall be transported in a manner to prevent
leakage or the release of fugitive dust.

(3)  Ash shall be handled and disposed at the landfill in a
manner to prevent fugitive dust emissions.

R315-315-4.  Bulky Waste.
Bulky waste such as automobile bodies, furniture, and

appliances shall be crushed and then pushed onto the working
face near the bottom of the cell or into a separate disposal area.

R315-315-5.  Sludge Requirements.
(1)  No water treatment plant sludge, digested waste water

treatment plant sludge, or septage containing free liquids may be
disposed in any landfill with other solid waste.

(2)  Water treatment plant sludge, digested waste water
treatment plant sludge, or septage containing no free liquids
may be placed at or near the bottom of the landfill working face
and covered with other solid waste or other suitable cover
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material.
(3)  Disposal of sludge in a landfill must meet the

requirements of Subsection R315-303-3(1).

R315-315-6.  Dead Animals.
Dead animals received at the facility shall be deposited

onto the working face at or near the bottom of the cell with other
solid waste, or into a separate disposal trench provided they are
covered daily with a minimum of six inches of earth to minimize
odors and the propagation and harborage of rodents or insects.

R315-315-7.  PCB Containing Waste.
(1)  Any facility that disposes of nonhazardous waste,

hazardous waste, or radioactive waste containing PCBs is
regulated by Rules R315-301 through 320.

(2)  The following waste containing PCBs may be disposed
in a permitted Class I, II, III, IV, V, or VI Landfill; permitted
incinerator; energy recovery facility; or a facility permitted by
rule under Rule R315-318:

(a)  waste containing PCBs at concentrations less than 50
ppm as found in situ at the original remediation site as specified
by 40 CFR 761.61 (2001);

(b)  PCB household waste as defined by 40 CFR 761.3
(2001); and

(c)  small quantities, 10 or fewer, of intact, non-leaking
small PCB capacitors from fluorescent lights.

(3)  Waste containing PCBs at concentrations of 50 ppm,
or higher, are prohibited from disposal in a landfill, incinerator,
or energy recovery facility that is regulated by Rules R315-301
through 320 except:

(a)  the following facilities may receive waste containing
PCBs at concentrations of 50 ppm or higher for treatment or
disposal:

(i)  an existing facility, as defined by Subsection R315-301-
2(21), that is permitted under 40 CFR 761.70, .75 or .77 (2001)
to accept waste containing PCBs; or

(ii)  a new facility, as defined by Subsection R315-301-
2(47), that is permitted under 40 CFR 761.70, .71, .72, .75, or
.77 (2001) to accept waste containing PCBs, which facility must
also receive approval under Rules R315-301 through 320; or

(b)  when approved by the Executive Secretary, the
following wastes may be disposed at an approved unit of a
permitted landfill or may be disposed at an incinerator that
meets the requirements of Subsection R315-315-7(3)(a)(i) or
(ii):

(i)  PCB bulk products regulated by 40 CFR 761.62(b)
(2001);

(ii)  drained PCB contaminated equipment as defined by 40
CFR 761.3 (2001);

(iii)  drained PCB articles, including drained PCB
transformers, as defined by 40 CFR 761.3 (2001);

(iv)  non-liquid cleaning materials remediation wastes
containing PCB’s regulated by 40 CFR 761.61(a)(5)(v)(A)
(2001);

(v)  PCB containing manufactured products regulated by 40
CFR 761.62(b)(1)(i) and (ii) (2001); or

(vi)  non-liquid PCB containing waste, initially generated
as a non-liquid waste, generated as a result of research and
development regulated by 40 CFR 761.64(b)(2) (2001).

(c)  If a unit of a permitted landfill is approved to receive
PCB containing wastes under Subsection R315-315-7(3)(b), the
owner or operator of the landfill:

(i)  shall modify the approved Ground Water Monitoring
Plan to include the testing of the ground water samples for PCB
containing constituents at appropriate detection levels; and

(ii)  may be required to test the leachate generated at the
unit of the landfill under 40 CFR 761.62(b)(2).

R315-315-8.  Petroleum Contaminated Soils.
(1)  Terms used in Section R315-315-8 are defined in

Section R315-301-2.  In addition, for the purpose of Section
R315-315-8, the following definition applies:  "Petroleum
contaminated soils" means soils that have been contaminated
with either diesel or gasoline or both.

(2)  Petroleum contaminated soils that are not a hazardous
waste may be accepted for disposal at a:

(a)  Class I Landfill;
(b)  Class II Landfill;
(c)  Class III Landfill; or
(d)  Class V Landfill.
(3)  Petroleum contaminated soils containing the following

constituents at or below the following levels and are otherwise
not a hazardous waste, may be accepted for disposal at a Class
IV or VI Landfill:

(a)  Benzene, 0.03 mg/kg;
(b)  Ethylbenzene, 13 mg/kg;
(c)  Toluene, 12 mg/kg; and
(d)  Xylenes, 200 mg/kg.

R315-315-9.  Waste Asphalt.
(1)  The preferred management of waste asphalt is

recycling.  Recycling of waste asphalt occurs when it is used:
(a)  as a feedstock in the manufacture of new hot or cold

mix asphalt;
(b)  as underlayment in road construction;
(c)  as subgrade in road construction when the asphalt is

above the historical high level of ground water;
(d)  under parking lots when the asphalt is above the

historical high level of ground water; or
(e)  as road shoulder when the use meets engineering

requirements.
(2)  If waste asphalt is disposed, it shall be disposed in a

permitted landfill.

KEY:  solid waste management, waste disposal
June 15, 2002 19-6-105
Notice of Continuation April 28, 1998
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-1A.  Medicaid Policy for Experimental or Unproven
Medical Practices.
R414-1A-1.  Introduction and Authority.

(1)  This rule establishes Medicaid payment policy for
experimental or unproven medical practices.

(2)  This rule is authorized by Sections 26-1-5, 26-1-15,
and 26-18-6, and by Subsections 26-18-3(2) and 26-18-5(4).

R414-1A-2.  Definitions.
(1)  The definitions in R414-1 apply to this rule.
(2)  In addition:
(a)  "Experimental or unproven medical practice" means

any procedure, medication product, or service that is:
(i)  not proven to be medically efficacious for a given

procedure; or
(ii)  performed for or in support of purposes of research,

experimentation, or testing of new processes or products; or
(iii)  both;
(b)  "Medically efficacious" means a medical practice that:
(i)  has been determined effective and is widely utilized as

a standard medical practice for specific conditions; and
(ii)  has been approved as a covered Medicaid service by

division staff and physician consultants on the basis of medical
necessity, as defined in R414-13x-1(5)(a);

(c)  "Supporting services" means supplies or laboratory, X-
ray, physician, pharmacy, therapy, or transportation services.

R414-1A-3.  Medicaid Policy.
(1)  Experimental or unproven medical practices are not

covered Medicaid services.
(2)  Procedures or services proven to be medically

efficacious for specific medical conditions may be provided as
covered Medicaid services only for the conditions specified.
Procedures or services are not covered Medicaid services for
any other conditions or for experimental trials.

(3)  Inpatient or outpatient hospitalization for the purpose
of receiving services or procedures that are experimental or
medically unproven, or in support of such services or
procedures, is not a covered Medicaid service.  If services or
procedures are provided during hospitalization for an otherwise
medically necessary and appropriate service, experimental or
unproven medical procedures are excluded from reimbursement.

KEY:  medicaid
September 4, 1997 26-1-5
Notice of Continuation June 25, 2002 26-18-3(2)
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-100.  Medicaid Primary Care Network Services.
R414-100-1.  Introduction and Authority.

This rule lists the services under the Medicaid Primary
Care Network (PCN).  The Primary Care Network is authorized
by a waiver of federal Medicaid requirements approved by the
federal Center for Medicare and Medicaid Services and allowed
under Section 1115 of the Social Security Act effective January
1, 1999.  This rule is authorized by Title 26, Chapter18, UCA.

R414-100-2.  Definitions.
(1)  "Emergency" means the sudden onset of a medical

condition manifesting itself by acute symptoms of sufficient
severity (including severe pain) such that the absence of
immediate medical attention could reasonably be expected to
result in:

(a)  placing the enrollee’s health in serious jeopardy;
(b)  serious impairment to bodily functions;
(c)  serious dysfunction of any bodily organ or part; or
(d)  death.
(2)  "Emergency services" means:
(a)  attention provided within 24 hours of the onset of

symptoms or within 24 hours of diagnosis;
(b)  for a condition that requires acute care, and is not

chronic;
(c)  reimbursed only until the condition is stabilized

sufficient that the patient can leave the hospital emergency
department; and

(d)  is not related to an organ transplant procedure.
(2)  "Outpatient" means an enrollee who receives services

from a licensed outpatient care facility.
(3)  "Primary care" means services to diagnose and treat

illness and injury as well as preventive health care services.
Primary care promotes early identification and treatment of
health problems, which can help to reduce unnecessary
complications of illness or injury and maintain or improve
overall health status.

R414-100-3.  Services Available.
(1)  To meet the requirements of 42 CFR 431.107, the

department contracts with each provider who furnishes services
under the PCN.

(2)  By signing a provider agreement with the department,
the provider agrees to follow the terms incorporated into the
provider agreements, including policies and procedures,
provider manuals, Medicaid Information Bulletins, and provider
letters.

(3)  By signing an application for Medicaid coverage, the
enrollee agrees that the department’s obligation to reimburse for
services is governed by contract between the department and the
provider.

(4)  Medical or hospital services for which providers are
reimbursed under the PCN are generally limited by federal
guidelines as set forth under Title XIX of the federal Social
Security Act and Title 42 of the Code of Federal Regulations
(CFR).

(5)  The following services in the Medicaid Primary Care
Network are available to those adults found eligible under

Section 1931 of the federal Social Security Act (Aid to Families
of Dependent Children adults and medically needy adults):

(a)  emergency services only in a designated hospital
emergency department;

(b)  primary care physician services provided directly by
licensed physicians or osteopaths, or by licensed certified nurse
practitioners, or physician assistants under appropriate
supervision of the physician or osteopath, but not including
pregnancy related or mental health services by any of the listed
providers;

(c)  services associated with surgery or administration of
anesthesia are physician services to be provided by physicians
or licensed certified nurse anesthetists;

(d)  laboratory and radiology services by licensed and
certified providers;

(e)  durable medical equipment, supplies and appliances
used to assist the patient’s medical recovery;

(f)  preventive services, immunizations and health
education methods and materials to promote wellness, disease
prevention and manage illnesses;

(g)  pharmacy services by a licensed pharmacy limited to
four prescriptions per month, per client with no overrides or
exceptions in the number of prescriptions;

(h)  dental services are limited to examinations, cleanings,
fillings, extractions, treatment of abscesses or infections and to
be covered must be provided by a dentist in the office;

(i)  transportation services limited to ambulance (ground
and air) service for medical emergencies;

(j)  interpretive services provided by contracting entities
competent to provide medical translation services for people
with limited English proficiency and interpretive services for the
deaf; and

(k)  vision services once every 12 months including an eye
examination/refraction by a licensed ophthalmologists or
optometrists, but not including the cost of glasses or other
refractive device.

R414-100-4.  Cost Sharing Provisions.
(1)  Emergency department visits require a $30 copayment.
(2)  Outpatient office visits require a $5 copayment for

physician and physician-related visits.  There is no copayment
for preventive services, immunizations and health education.

(3)  Dental office visits require a $5 copayment.
(4)  Laboratory and x-ray services:
(a)  laboratory services costing less than $50 require no

copayment or co-insurance;
(b)  laboratory services costing more than $50 require a co-

insurance of 5% of the Medicaid allowed amount;
(c)  x-ray services costing less than $100 require no

copayment or co-insurance; and
(d)  x-ray services costing more than $100 require a co-

insurance of 5% of the Medicaid allowed amount.
(5)  Pharmacy services require:
(a)  a $5 copayment per prescription for generic drugs;
(b)  a 25% of the estimated acquisition cost co-insurance

for brand name drugs for which there is no generic equivalent;
and

(c)  a 100% copay for brand name drugs for which there is
a generic equivalent.
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(6)  Durable medical equipment and supplies require a co-
insurance of 10% of Medicaid allowed amount.

(7)  The out-of-pocket maximum payment for copayments
or co-insurance is limited to $1000 per enrollee per enrollment
year.

(8)  Tribal members utilizing the federal Indian Health Care
or tribal health care systems will not pay copayments, co-
insurance or deductibles.

(9)  Vision services require a $5 copayment per office visit.

KEY:  Medicaid, primary care network
July 1, 2002 26-18
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-200.  Non-Traditional Medicaid Health Plan Services.
R414-200-1.  Introduction and Authority.

This rule lists the services under the Non-Traditional
Medicaid Health Plan (NTHP).  This plan is authorized by a
waiver of federal Medicaid requirements approved by the
federal Center for Medicare and Medicaid Services and allowed
under Section 1115 of the Social Security Act effective January
1, 1999.  This rule is authorized by Title 26, Chapter 18, UCA.

R414-200-2.  Definitions.
(1)  "Emergency" means the sudden onset of a medical

condition manifesting itself by acute symptoms of sufficient
severity (including severe pain) such that the absence of
immediate medical attention could reasonably be expected to
result in:

(a)  placing the enrollee’s health in serious jeopardy;
(b)  serious impairment to bodily functions;
(c)  serious dysfunction of any bodily organ or part; or
(d)  death.
(2)  "Enrollee" means an eligible individual including

Section 1931 Temporary Assistance for Needy Families Adults,
the Section 1931 related medically needy and those eligible for
Transitional Medicaid.

(3)  "Outpatient hospital services" means medically
necessary diagnostic, therapeutic, preventive, or palliative care
provided for less than 24 hours in outpatient departments
located in or physically connected to an acute care general
hospital.

R414-200-3.  Services Available.
(1)  To meet the requirements of 42 CFR 431.107, the

Department contracts with each provider who furnishes services
under the NTHP.

(a)  By signing a provider agreement with the Department,
the provider agrees to follow the terms incorporated into the
provider agreements, including policies and procedures,
provider manuals, Medicaid Information Bulletins, and provider
letters.

(b)  By signing an application for Medicaid coverage, the
applicant agrees that the Department’s obligation to reimburse
for services is governed by contract between the Department and
the provider.

(2)  Medical or hospital services for which providers are
reimbursed under the Non-Traditional Medicaid Health Plan are
limited by federal guidelines as set forth under Title XIX of the
federal Social Security Act and Title 42 of the Code of Federal
Regulations (CFR).

(3)  The following services, as more fully described and
limited in provider contracts and provider manuals; are available
to Non-Traditional Medicaid Health Plan enrollees:

(a)  inpatient hospital services;
(b)  outpatient hospital services;
(c)  emergency services in dedicated hospital emergency

departments;
(d)  physician services provided directly by licensed

physicians or osteopaths, or by licensed certified nurse
practitioners, licensed certified nurse midwives, or physician

assistants under appropriate supervision of the physician or
osteopath.

(e)  services associated with surgery or administration of
anesthesia provided by physicians or licensed certified nurse
anesthetists;

(f)  vision care services by licensed ophthalmologists or
licensed optometrists, within their scope of practice;

(g)  laboratory and radiology services provided by licensed
and certified providers;

(h)  physical therapy services provided by a licensed
physical therapist if authorized by a physician;

(i)  dialysis to treat end-stage renal failure provided at a
Medicare-certified dialysis facility;

(j)  home health services defined as intermittent nursing
care or skilled nursing care provided by a Medicare-certified
home health agency;

(k)  hospice services provided by a Medicare-certified
hospice to terminally ill enrollees (six month or less life
expectancy) who elect palliative versus aggressive care;

(l)  abortion and sterilization services to the extent
permitted by federal and state law and meeting the
documentation requirement of 42 CFR 440, Subparts E and F;

(m)  certain organ transplants;
(n)  services provided in freestanding emergency centers,

surgical centers and birthing centers;
(o)  transportation services, limited to ambulance (ground

and air) service for medical emergencies;
(p)  preventive services, immunizations and health

education activities and materials to promote wellness, prevent
disease, and manage illness;

(q)  family planning services provided by or authorized by
a physician, certified nurse midwife, or nurse practitioner to the
extent permitted by federal and state law;

(r)  pharmacy services provided by a licensed pharmacy;
(s)  inpatient mental health services, limited to 30 days per

enrollee per calendar year;
(t)  outpatient mental health services, limited to 30 visits

per enrollee per calendar year;
(u)  outpatient substance abuse services;
(v)  dental emergency services only for relief of pain and

infection, limited to an emergency examination, emergency x-
ray and emergency extraction;

(w)  interpretive services if they are provided by entities
under contract with the Department of Health to provide
medical translation services for people with limited English
proficiency and interpretive services for the deaf;

(x)  occupational therapy limited to that provided for fine
motor development; and

(y)  chiropractic services.
(4)  Emergency services are:
(a)  limited to attention provided within 24 hours of the

onset of symptoms or within 24 hours of diagnosis;
(b)  for a condition that requires acute care and is not

chronic;
(c)  reimbursed only until the condition is stabilized

sufficient that the patient can leave the hospital emergency
department; and

(d)  not related to an organ transplant procedure.
(5)  The vision care benefit is limited to $30 per year.



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 168

R414-200-4.  Cost Sharing.
(1)  An enrollee is responsible to pay to the:
(a)  hospital a $220 co-insurance payment for each

inpatient hospital admission;
(b)  hospital a $6 copayment for each non-emergency use

of hospital emergency services;
(c)  provider a $3 copayment for outpatient office visits for

physician, physician-related, mental health, and physical therapy
services; except, no copayment is due for preventive services,
immunizations and health education; and

(d)  pharmacy a $2 copayment per prescription for
prescription drugs.

(2)  The out-of-pocket maximum payment for copayments
or co-insurance is limited to $500 per enrollee per calendar year.

KEY:  Medicaid, non-traditional, cost sharing
July 1, 2002 26-18
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-301.  Medicaid General Provisions.
R414-301-1.  Authority.

The Department of Health may contract with the
Department of Workforce Services and the Department of
Human Services to do eligibility determinations for one or more
of the medical programs listed below.  The Department of
Health is responsible for the administration of these programs:

(1)  Aged Medicaid (AM);
(2)  Blind Medicaid (BM);
(3)  Disabled Medicaid (DM);
(4)  Family Medicaid (FM);
(5)  Child Medicaid (CM);
(6)  Title IV-E Foster Care Medicaid (FC);
(7)  Medicaid for Pregnant Women (PG);
(8)  Prenatal Medicaid (PN);
(9)  Newborn Medicaid (NB);
(10)  Transitional Medicaid (TR);
(11)  Refugee Medicaid (RM);
(12)  Utah Medical Assistance Program (UMAP);
(13)  Qualified Medicare Beneficiary Program (QMB);
(14)  Specified Low-Income Medicare Beneficiary Program

(SLMB);
(15)  Qualifying Individuals Programs (QI) of which there

are two eligibility groups, Group 1 (QI-1) and Group 2 (QI-2);
(16)  Medicaid Work Incentive;
(17)  Medicaid Cancer Program;
(18)  Primary Care Network.

R414-301-2.  Definitions.
The following definitions apply in rules R414-301 through

R414-308:
(1)  "Applicant" means any person requesting assistance

under any of the programs listed in R414-301.
(2)  "Assistance" means medical assistance under any of the

programs listed in R414-301.
(3)  "CHEC" means Child Health Evaluation and Care.
(4)  "Client" means an applicant or recipient of any of the

programs listed in R414-301.
(5)  "Department" means the Department of Health.
(6)  "Director" or "designee" means the director or designee

of the Division of Health Care Financing.
(7)  "Local" office means any community office location of

the Department of Workforce Services, the Department of
Human Services or the Department of Health where an
individual may apply for medical assistance programs.

(8)  "Outreach location" means any site other than a state
office where state workers are located to accept applications for
medical assistance programs.  Locations include sites such as
hospitals, clinics, homeless shelters, etc.

(9)  "QI" means the Qualifying Individuals program.
(10)  "QMB" means Qualified Medicare Beneficiary.
(11)  "Recipient" means any individual receiving assistance

under any of the programs discussed.
(12)  "Reportable change" means any change in

circumstances which could affect a client’s eligibility for
Medicaid, including:

(a)  change in the source of income;

(b)  change of more than $25 in gross income;
(c)  changes in household size;
(d)  changes in residence;
(e)  gain of a vehicle;
(f)  change in resources;
(g)  change of more than $25 in total allowable deductions;
(h)  changes in marital status, deprivation, or living

arrangements;
(i)  pregnancy or termination of a pregnancy;
(j)  onset of a disabling condition; and
(k)  change in health insurance coverage.
(13)  "Resident of a medical institution" means a single

client who is a resident of a medical institution from the month
after entry into a medical institution until the month prior to
discharge from the institution.  Death in a medical institution is
not considered a discharge from the institution and does not
change the client’s status as a resident of the medical institution.
Married clients are residents of an institution in the month of
entry into the institution and in the month they leave the
institution.

(14)  "SLMB" means Specified Low-Income Medicare
Beneficiary.

(15)  "Spenddown" means an amount of income in excess
of the allowable income standard that must be paid in cash to
the department or incurred through the medical services not paid
by Medicaid, or some combination of these.

(16)  "Spouse" means any individual who has been married
to a client or recipient and has not legally terminated the
marriage.

(17)  "Worker" means a state employee who determines
eligibility for Medicaid.

R414-301-3.  Client Rights and Responsibilities.
(1)  Anyone may apply or reapply any time for any

program.
(2)  If someone needs help to apply he may have a friend

or family member help, or he may request help from the local
office or outreach staff.

(3)  Workers will identify themselves to clients.
(4)  Clients will be treated with courtesy, dignity and

respect.
(5)  Workers will ask for verification and information

clearly and courteously.
(6)  If a client must be visited after working hours, the

worker will make an appointment.
(7)  Workers will not enter a client’s home without the

client’s permission.
(8)  Clients must provide requested verifications within the

time limits given. The Department may grant additional time to
provide information and verifications upon client request.

(9)  Clients have a right to be notified about the decision
made on an application or other action taken which affects their
eligibility for benefits.

(10)  Clients may look at most information about their case.
(11)  Anyone may look at the policy manuals located at any

department local office.
(12)  The client must repay any understated liability.  The

client is responsible for repayments due to ineligibility.
(13)  The client must report a reportable change as defined
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in R414-301-2(12) to the local office within ten days of the day
the change becomes known.

R414-301-4.  Safeguarding Information.
(1)  The department adopts 42 CFR 431(F), 2000 ed.,

which is incorporated by reference.  The department requires
compliance with Sections 63-2-101 through 63-2-909.

(2)  Current department practices:
(a)  Workers shall safeguard all information about specific

clients.
(b)  There are no provisions for taxpayers to see any

information from client records.
(c)  The director or designee shall decide if a situation is an

emergency warranting release of information to someone other
than the client.  The information may be released only to an
agency with comparable rules for safeguarding records.  The
information released cannot include information obtained
through an income match system.

R414-301-5.  Complaints and Agency Conferences.
(1)  A client may request an agency conference at any time

to resolve a problem regarding the client’s case.  Clients may
have an authorized representative attend the agency conference.

(2)  Requesting an agency conference does not prevent a
client from also requesting a fair hearing in the event the agency
conference does not resolve the client’s concerns.

(3)  Having an agency conference does not extend the time
period in which a client has to request a fair hearing.

R414-301-6.  Hearings.
(1)  The department adopts 42 CFR 431.220 through

431.246, 2000 ed., which is incorporated by reference.  The
department requires compliance with Title 63, Chapter 46b.

(2)  If a client’s hearing request concerns only medical
assistance, the department shall conduct a formal hearing.

(3)  If a client’s hearing request concerns food stamps or
financial assistance in addition to medical assistance, the
Department of Workforce Services shall conduct an informal
hearing.

(4)  Hearings may be conducted by telephone when the
client agrees to that procedure.

(5)  Clients must request a hearing in writing.  The written
request must include a clear expression stating a desire to
present their case.

(6)  Clients must ask for the hearing within 90 days of the
mailing date of the notice regarding a disagreement with any
proposed action.

(7)  The hearing officer may schedule one or more pre-
hearing conferences to clarify the issues to be heard at the
hearing and to arrange exchange of relevant documents.

(8)  If the hearing was conducted by the department, the
client may appeal the hearing decision to the Court of Appeals.

(9)  If the hearing was conducted by the Department of
Workforce Services, the client may appeal a hearing decision to
the director of the Division of Adjudication within the
Department of Workforce Services, or to the District Court.

(10)  When an action requires advance notice, the recipient
shall continue to receive assistance if the hearing is requested
before the effective date of the action, or within ten days of the

mailing date of the notice of action.  If the agency action is
upheld, the client may be asked to repay benefits received
pending a final hearing decision.  The recipient may choose not
to accept the benefits offered pending a hearing decision.

(11)  When an agency action does not require advance
notice, assistance shall be reinstated if a hearing is requested
within ten days of the mailing date of the notice unless the sole
issue is one of state or federal law or policy.

(12)  An applicant who has requested a hearing shall
receive medical assistance if the hearing decision has not been
issued within 21 days of the request.  To receive benefits
pending the hearing decision, the applicant must request the
hearing within 10 days of the mailing date of the notice with
which the applicant disagrees.  The benefits shall begin on the
same date had the application been approved but no earlier than
the first day of the application month.  Retroactive benefits shall
not be approved unless the applicant would be eligible even if
the Agency prevailed at the hearing.  The applicant may choose
not to accept the benefits offered pending a hearing decision.

(13)  Final administrative action shall be taken within 90
days from the request for a hearing unless the client asks for a
postponement or additional time is needed to allow all parties
time to present and respond to the issues.  The period of
postponement may be added to the 90 days.

(14)  Hearings shall be conducted only at the request of a
client; the client’s spouse; a minor client’s parent; or a guardian
of the client, client’s spouse, minor client or minor client’s
parent; or a representative chosen by the client, client’s spouse,
or minor client’s parent.

(15)  A hearing contesting resource assessment shall not be
conducted until an institutionalized individual has applied for
Medicaid.

KEY:  client rights, Medicaid
July 1, 2002 26-18
Notice of Continuation February 6, 1998
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-310.  Medicaid Primary Care Network Demonstration
Waiver.
R414-310-1.  Authority.

This rule sets forth the eligibility requirements for
enrollment under the Medicaid Primary Care Network.  The
Primary Care Network is authorized by a waiver of federal
Medicaid requirements approved by the federal Center for
Medicare and Medicaid Services and allowed under Section
1115 of the Social Security Act effective January 1, 1999.  This
rule is authorized by Title 26, Chapter 18.

R414-310-2.  Definitions.
The following definitions apply throughout this rule:
(1)  "Applicant" means an individual who applies for

benefits under the Primary Care Network program, but who is
not an enrollee.

(2)  "Best estimate" means the Department’s determination
of a household’s income for the upcoming certification period,
based on past and current circumstances and anticipated future
changes.

(3)  "Co-payment and co-insurance" means a portion of the
cost for a medical service for which the enrollee is responsible
to pay for services received under the Primary Care Network.

(4)  "Deeming" or "deemed" means a process of counting
income from a spouse or an alien’s sponsor to decide what
amount of income after certain allowable deductions, if any,
must be considered income to an applicant or enrollee.

(5)  "Department" means the Utah Department of Health.
(6)  "Enrollee" means an individual who has applied for

and been found eligible for the Primary Care Network program
and has paid the enrollment fee.

(7)  "Enrollment fee" means a payment that an applicant or
an enrollee must pay to the Department to enroll in and receive
coverage under the Primary Care Network.

(8)  "Income averaging" means a process of using a history
of past and current income and averaging it over a determined
period of time that is representative of future income.

(9)  "Income anticipating" means a process of using current
facts regarding rate of pay, number of working hours, and
expected changes to anticipate future income.

(10)  "Income annualizing" means a process of determining
the average annual income of a household, based on the past
history of income and expected changes.

(11)  "Local office" means any Bureau of Eligibility
Services office location, outreach location, or telephone location
where an individual may apply for medical assistance.

(12)  "Primary Care Network" means a program under a
federal waiver of Medicaid regulations which provides primary
care medical services to uninsured adults who do not otherwise
qualify for Medicaid.

(13)  "Recertification month" means the last month of the
eligibility period for an enrollee.

(14)  "Spouse" means any individual who has been married
to an applicant or enrollee and has not legally terminated the
marriage.

(15)  "Verifications" means the proofs needed to decide if
an individual meets the eligibility criteria to be enrolled in the

program.  Verifications may include hard copy documents such
as a birth certificate, computer match records such as Social
Security benefits match records, and collateral contacts with
third parties who have information needed to determine the
eligibility of the individual.

R414-310-3.  Applicant and Enrollee Rights and
Responsibilities.

(1)  Any person may apply or reapply any time for any
program.

(2)  If a person needs help to apply, he may have a friend
or family member help, or he may request help from the local
office or outreach staff.

(3)  Applicants and enrollees must provide requested
information and verifications within the time limits given.  The
Department may grant additional time to provide information
and verifications upon request of the applicant or enrollee.

(4)  Applicants and enrollees have a right to be notified
about the decision made on an application, or other action taken
which affects their eligibility for benefits.

(5)  Applicants and enrollees may look at information in
their case file that was used to make an eligibility determination.

(6)  Anyone may look at the policy manuals located at any
Department local office.

(7)  An individual must repay any benefits received under
the Primary Care Network if the Department determines that the
individual was not eligible to receive such coverage under the
Primary Care Network.

(8)  Applicants and enrollees must report certain changes
to the local office within ten days of the day the change becomes
known.  The Department shall notify the applicant at the time of
application of the changes that the enrollee must report.  Some
examples of reportable changes include:

(a)  An enrollee begins to receive coverage under a group
health plan or other health insurance coverage.

(b)  An enrollee begins to have access to coverage under a
group health plan or other health insurance coverage.

(c)  An enrollee leaves the household or dies.
(d)  An enrollee or the household moves out of state.
(e)  Change of address of an enrollee or the household.
(f)  An enrollee enters a public institution or an institution

for mental diseases.
(9)  An applicant or enrollee has a right to request an

agency conference or a fair hearing as described in R414-301.
(10)  An enrollee in the Primary Care Network program is

responsible for paying any required co-payments or co-
insurance amounts to providers for medical services the enrollee
receives which are covered under the Primary Care Network
program.

R414-310-4.  General Eligibility Requirements.
(1)  The provisions of R414-302-1, R414-302-2, R414-

302-3, R414-302-5, and R414-302-6 apply to applicants and
enrollees of the Primary Care Network.

(2)  An individual who is not a U.S. citizen and does not
meet the alien status requirements of R414-302-1 is not eligible
for any services under the Primary Care Network program.

(3)  Applicants and enrollees are not required to provide
Duty of Support information to enroll in the Primary Care
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Network program.  An individual who would be eligible for
Medicaid but fails to cooperate with Duty of Support
requirements required by the Medicaid program cannot enroll in
the Primary Care Network program.

(4)  Medically needy clients can participate in the Primary
Care Network in any month they do not pay their spenddown to
participate in the Medically Needy Program.

R414-310-5.  Verification and Information Exchange.
The provisions of R414-307-4 apply to applicants and

enrollees of the Primary Care Network.

R414-310-6.  Residents of Institutions.
The provisions of R414-302-4(1), (3) and (4) apply to

applicants and enrollees of the Primary Care Network.

R414-310-7.  Creditable Health Coverage.
(1)  The Department adopts 42 CFR 433.138(b) and

435.610, 2000 ed., and Section 1915(b) of the Compilation of
the Social Security Laws, in effect January 1, 1999, which are
incorporated by reference.

(2)  An individual who is covered under a group health
plan or other creditable health insurance coverage as defined by
the Health Insurance Portability and Accountability Act of 1996
(HIPAA), is not eligible for enrollment in the Primary Care
Network program.

(3)  An individual who has access to health insurance
coverage through an employer or a spouse’s employer where the
employer would pay 50% or more of the applicable insurance
premium is not eligible for the Primary Care Network program.
The individual is considered to have access to coverage even if
the employer offers coverage only during an open enrollment
period.

(4)  An individual who is covered under Medicare Part A
or Part B, or could enroll in Medicare Part B coverage, is not
eligible for enrollment in the Primary Care Network.

(5)  Individuals who are full-time students at a university
or college, and who have access to health insurance coverage
from the university or college are not eligible to enroll in the
Primary Care Network program.

(6)  The Department shall deny eligibility if the applicant
or spouse has voluntarily terminated health insurance coverage
within the six months immediately prior to the application date
for enrollment under the Primary Care Network program.
Eligibility for the Primary Care Network may begin six months
after the prior insurance coverage expires.  An applicant or
applicant’s spouse who is involuntarily terminated from an
employer’s plan may be eligible for the Primary Care Network
without a six month waiting period.

(7)  Notwithstanding the limitations in this section, an
individual with creditable health coverage operated or financed
by the Indian Health Services may enroll in the program.

(8)  Each applicant must report at application and each
enrollee must report at certification review for each individual
for whom enrollment is being requested, whether such
individuals have access to or are covered by a group health plan
or other creditable health insurance coverage, including
coverage which may be available through an employer or a
spouse’s employer, or through a university or college plan.

(9)  An enrollee must report when any enrollee in the
household begins to receive coverage under, or begins to have
access to, any type of group health plan or other creditable
health insurance coverage.

(10)  The Department shall deny an application or
recertification if the applicant or enrollee fails to respond to
questions about health insurance coverage for any individual the
household seeks to enroll or recertify in the program.

R414-310-8.  Household Composition.
(1)  The following individuals are included in the

household when determining household size for the purpose of
computing financial eligibility for the Primary Care Network
Program:

(a)  the individual;
(b)  the individual’s spouse living with the individual; and
(c)  any dependent children of the individual or the

individual’s spouse who are under age 19 and living with the
individual.

(2)  A household member who is temporarily absent for
schooling, training, employment, medical treatment or military
service, or who will return home to live within 30 days from the
date of application is considered part of the household.

R414-310-9.  Age Requirement.
(1)  An individual must be 19 years of age or older to

enroll in the Primary Care Network program.
(2)  The month in which an individual’s 19th birthday

occurs is the first month the person can be eligible for
enrollment in the Primary Care Network program; however, if
the individual could enroll in the Children’s Health Insurance
Program for that month, the individual cannot enroll in the
Primary Care Network program until the following month.

R414-310-10.  Income Provisions.
(1)  To be eligible to enroll in the Primary Care Network

program, a household’s countable gross income must be equal
to or less than 150% of the federal non-farm poverty guideline
for a household of the same size.  An individual with income
above 150% of the federal poverty guideline is not allowed to
spend down income to be eligible under the Primary Care
Network program.  All gross income, earned and unearned,
received by the individual and the individual’s spouse is counted
toward household income, unless this section specifically
describes a different treatment of the income.

(2)  Any income in a trust that is available to, or is received
by a household member, is countable income.

(3)  Payments received from the Family Employment
Program, Working Toward Employment program, refugee cash
assistance or adoption support services as authorized under Title
35A, Chapter 3 are countable income.

(4)  Rental income is countable income.  The following
expenses can be deducted:

(a)  taxes and attorney fees needed to make the income
available;

(b)  upkeep and repair costs necessary to maintain the
current value of the property;

(c)  utility costs only if they are paid by the owner; and
(d)  interest only on a loan or mortgage secured by the
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rental property.
(5)  Cash contributions made by non-household members

are counted as income unless the parties have a signed written
agreement for repayment of the funds.

(6)  The interest earned from payments made under a sales
contract or a loan agreement is countable income to the extent
that these payments will continue to be received during the
certification period.

(7)  Needs-based Veteran’s pensions are counted as income.
Only the portion of a Veteran’s Administration check to which
the individual is legally entitled is countable income.  (8)  Child
support payments received by a parent in the household which
is in repayment of past due child support is counted as income
for the parent.  Current child support payments received for a
dependent child living in the home are counted as that child’s
income.

(9)  In-kind income, which is goods or services provided to
the individual from a non-household member and which is not
in the form of cash, for which the individual performed a service
or which is provided as part of the individual’s wages is counted
as income.  In-kind income for which the individual did not
perform a service, or did not work to receive, is not counted as
income.

(10)  Supplemental Security Income and State
Supplemental payments are countable income.

(11)  Income, unearned and earned, shall be deemed from
an alien’s sponsor, and the sponsor’s spouse, if any, when the
sponsor has signed an Affidavit of Support pursuant to Section
213A of the Immigration and Nationality Act on or after
December 19, 1997.  Sponsor deeming will end when the alien
becomes a naturalized U.S. citizen, or has worked 40 qualifying
quarters as defined under Title II of the Social Security Act or
can be credited with 40 qualifying work quarters.  Beginning
after December 31, 1996, a creditable qualifying work quarter
is one during which the alien did not receive any federal means-
tested public.

(12)  Income that is defined in 20 CFR 416(K) Appendix,
2000 edition, which is incorporated by reference, is not
countable.

(13)  Payments that are prohibited under other federal laws
from being counted as income to determine eligibility for
federally-funded medical assistance programs are not countable.

(14)  Death benefits are not countable income to the extent
that the funds are spent on the deceased person’s burial or last
illness.

(15)  A bona fide loan that an individual must repay and
that the individual has contracted in good faith without fraud or
deceit, and genuinely endorsed in writing for repayment is not
countable income.

(16)  Child Care Assistance under Title XX is not
countable income.

(17)  Reimbursements of Medicare premiums received by
an individual from Social Security Administration or the State
Department of Health are not countable income.

(18)  Earned and unearned income of a child who is under
age 19 is not counted if the child is not the head of a household.

(19)  Educational income, such as educational loans,
grants, scholarships, and work-study programs are not countable
income.  The individual must verify enrollment in an

educational program.
(20)  Reimbursements for employee work expenses

incurred by an individual are not countable income.
(21)  The value of food stamp assistance is not countable

income.

R414-310-11.  Budgeting.
This section describes methods that the Department uses to

determine the household’s countable monthly or annual income.
(1)  The gross income of all household members is counted

in determining the eligibility of the applicant or enrollee, unless
the income is excluded under this rule.  Only expenses that are
required to make an income available to the individual are
deducted from the gross income.  No other deductions are
allowed.

(2)  The Department determines monthly income by taking
into account the months of pay where an individual receives a
fifth paycheck when paid weekly, or a third paycheck when paid
every other week.  The Department multiplies the weekly
amount by 4.3 to obtain a monthly amount.  The Department
multiplies income paid biweekly by 2.15 to obtain a monthly
amount.

(3)  The Department shall determine an individual’s
eligibility prospectively for the upcoming certification period at
the time of application and at each recertification for continuing
eligibility.  The Department determines prospective eligibility
by using the best estimate of the household’s average monthly
income that is expected to be received or made available to the
household during the upcoming certification period.  The
Department prorates income that is received less often than
monthly over the certification period to determine an average
monthly income.  The Department may request prior years’ tax
returns as well as current income information to determine a
household’s income.

(4)  Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing.  The
Department may use a combination of methods to obtain the
most accurate best estimate.  The best estimate may be a
monthly amount that is expected to be received each month of
the certification period, or an annual amount that is prorated
over the certification period.  The Department may use different
methods for different types of income received in the same
household.

(5)  The Department determines farm and self-employment
income by using the individual’s most recent tax return forms.
If tax returns are not available, or are not reflective of the
individual’s current farm or self-employment income, the
Department may request income information from the most
recent time period during which the individual had farm or self-
employment income.  The Department deducts 40% of the gross
income as a deduction for business expenses to determine the
countable income of the individual.  For individuals who have
business expenses greater than 40%, the Department may
exclude more than 40% if the individual can demonstrate that
the actual expenses were greater than 40%.  The Department
deducts the same expenses from gross income that the Internal
Revenue Service allows as self-employment expenses.

(6)  The Department may annualize income for any
household and specifically for households that have self-
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employment income, receive income sporadically under contract
or commission agreements, or receive income at irregular
intervals throughout the year.

(7)  The Department may request additional information
and verification about how a household is meeting expenses if
the average household income appears to be insufficient to meet
the household’s living expenses.

R414-310-12.  Assets.
There is no asset test for eligibility in the Primary Care

Network program.

R414-310-13.  Application Procedure.
(1)  The Department adopts 42 CFR 435.907 and 435.908,

2000 ed., which are incorporated by reference.
(2)  The applicant must complete and sign a written

application to enroll in the Primary Care Network program.
(3)  The Department accepts any Department-approved

application form for medical assistance programs offered by the
state as an application for the Primary Care Network.

(a)  If an applicant cannot write, he must make his mark on
the application form and have at least one witness to the
signature.

(b)  The date of application is the day the signed
application form is received by the Department.

(c)  If a legal guardian or power of attorney has been
appointed, or there is a payee for the individual, the Department
shall make all forms and other documents in the name of both
the individual and the individual’s representative.

(d)  An authorized representative may apply for the
applicant if unusual circumstances prevent the individual from
completing the application process himself.  The applicant must
sign the application form if possible.

(e)  The Department shall reinstate a medical case without
requiring a new application if the case was closed in error.  The
Department shall not require a new application if the case was
closed for failure to complete a recertification or comply with a
request for information or verification if the enrollee complies
before the effective date of the case closure or by the end of the
month immediately following the month the case was closed.

(4)  An applicant may withdraw an application for the
Primary Care Network any time before the Department
completes an eligibility decision on the application.

(5)  The applicant shall pay a $50 annual enrollment fee to
enroll in the Primary Care Network once the Department has
determined that the individual meets the eligibility criteria for
enrollment.

(a)  Coverage does not begin until the Department receives
the enrollment fee.

(b)  The $50 enrollment fee covers both the individual and
the individual’s spouse if the spouse is also requesting
enrollment in the Primary Care Network.

(c)  The $50 enrollment fee is required at application, and
at each recertification.

(d)  The $50 enrollment fee must be paid to the Department
in cash, or by check or money order made out to the Department
of Health.

(6)  If an eligible household requests enrollment for an
additional family member, the application date for the additional

family member is the date of the request.  A new application
form is not required to enroll the additional family member;
however, the household shall provide the information necessary
to determine eligibility for the additional family member,
including information about access to creditable health
insurance for that family member.

(a)  Coverage for the additional family member will be
allowed from the date of application through the end of the
current certification period.

(b)  A new enrollment fee is not required to add an
additional household member during the current certification
period.

(c)  A new income test is not required to add the new
family member for the months remaining in the current
certification period.

(d)  Additional household members may be added only if
the Department has not stopped enrollment under section R414-
310-16.

(e)  Income of the new family member will be considered
and payment of the enrollment fee will be required at the next
scheduled recertification.

R414-310-14.  Eligibility Decisions and Recertification.
The Department adopts 42 CFR 435.911 and 435.912,

2000 ed., which are incorporated by reference.
(1)  At application and recertification, the Department shall

determine if the individual is eligible for Medicaid before
determining eligibility for the Primary Care Network program.
An individual who is eligible for a Medicaid program without
paying a spenddown cannot enroll in the Primary Care Network
program.  If the individual must pay a spenddown to become
eligible for Medicaid, the individual may choose to enroll in the
Primary Care Network program instead of paying a spenddown
to receive Medicaid.

(2)  To enroll, the individual must meet the criteria for
enrollment in the Primary Care Network program, pay the
enrollment fee, and it must be a time when the Department has
not stopped enrollment under section R414-310-16.

(3)  The Department shall complete a determination of
eligibility or ineligibility for each application unless:

(a)  the applicant voluntarily withdraws the application and
the Department sends a notice to the applicant to confirm the
withdrawal;

(b)  the applicant died; or
(c)  the applicant cannot be located or has not responded to

requests for information within the 30 day application period.
(4)  The enrollee must recertify at least every 12 months.
(5)  The Department may require the applicant, the

applicant’s spouse, or the applicant’s authorized representative
to attend an interview as part of the application and
recertification process.  Interviews may be conducted in person
or over the telephone, at the Department’s discretion.

(6)  The enrollee must complete the recertification process
and provide the required verifications by the end of the
recertification month.  The case will be closed at the end of the
recertification month if the enrollee does not complete the
recertification process and provide required verifications by the
end of the recertification month.  If an enrollee does not
complete the recertification by the end of the recertification
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month, but completes the process and provides required
verifications by the end of the month immediately following the
recertification month, coverage will be reinstated as of the first
of that month if the individual continues to be eligible and pays
the enrollment fee.

(7)  The Department may extend the recertification due date
if the enrollee demonstrates that a medical emergency, death of
an immediate family member, natural disaster or other similar
cause prevented the enrollee from completing the recertification
process on time.

R414-310-15.  Effective Date of Enrollment and Enrollment
Period.

(1)  The effective date of enrollment in the Primary Care
Network program is the day that a completed and signed
application is received by the Department.  The Department
shall not pay for any services received before the effective
enrollment date.

(2)  The effective date of re-enrollment for a recertification
in the Primary Care Network program is the first day of the
month after the recertification month, if the recertification is
completed by the end of the recertification month or the month
immediately following the recertification month, the enrollee
continues to be eligible, and the enrollee pays the recertification
enrollment fee.

(3)  If the enrollee does not complete the recertification by
the end of the recertification month, or by the end of the month
immediately following the recertification month, and the
enrollee does not have good cause for missing the deadline, the
effective date of re-enrollment in the Primary Care Network
program shall be the day that a completed recertification form,
or a new application form, is received by the Department.  If a
gap in enrollment occurs because an enrollee does not complete
the recertification process within this time frame, the
Department shall not cover medical expenses incurred before the
new enrollment effective date.

(4)  An individual found eligible for the Primary Care
Network shall receive 12 months of coverage unless the
individual dies, moves out of state, cannot be located, begins to
be covered or to have access to coverage under a group health
plan or other creditable health insurance coverage, becomes
eligible for Medicaid, or enters a public institution or an
Institute for Mental Disease.

(5)  When a case closes and remains closed for one or more
calendar months, the individual must submit a new application
to the Department to reapply.  The individual must meet all the
requirements of a new applicant including paying a new
enrollment fee.

R414-310-16.  Enrollment Limitation.
The Department shall limit enrollment in the Primary Care

Network.
(1)  The Department may stop enrollment of new

individuals at any time based on availability of funds.
(2)  The Department shall not maintain waiting lists during

a time period that enrollment of new individuals is stopped.
(3)  If enrollment has not been stopped, individuals may

apply for the Primary Care Network program.  Eligibility will be
on a first-come, first-served basis during any open enrollment

period.

R414-310-17.  Notice and Termination.
(1)  The department adopts 42 CFR 431.206, 431.210,

431.211, 431.213, 431.214, 435.919, 2000 ed., which are
incorporated by reference.

(2)  The Department shall notify an applicant or enrollee in
writing of the eligibility decision made on the application or the
recertification.

(3)  The Department shall terminate an individual’s
enrollment upon enrollee request or upon discovery that the
individual is no longer eligible.  The Department shall terminate
an individual’s enrollment if the individual fails to complete the
recertification process on time.

R414-310-18.  Improper Medical Coverage.
(1)  An individual who receives benefits under the Primary

Care Network program for which he is not eligible is
responsible to repay the Department for the cost of the benefits
received.

(2)  If the sponsor of an alien does not provide correct
information, the alien and the alien’s sponsor are jointly liable
for benefits received for which the individual was not eligible.

KEY:  primary care, demonstration
July 1, 2002 26-18-1
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-60.  Medicaid Policy for Pharmacy Copayment
Procedures.
R414-60-1.  Introduction and Authority.

This rule establishes Medicaid copayment policy for
pharmacy services for Medicaid clients who are not in any of the
federal categories exempted from copayment requirements.  The
rule is authorized by 42 CFR 447.15 and 447.50, Oct. 1995 ed.,
which are adopted and incorporated by reference.

R414-60-2.  Definitions.
In addition to the definitions in R414-1, the following

definitions also apply to this rule:
(1)  "Child" means any person under the age of 18.
(2)  "HMO Enrollees" means individuals enrolled with any

Health Maintenance Organization (HMO).
(3)  "Institutionalized individual" means one who is an

inpatient in a health care facility such as a hospital or nursing
facility.

R414-60-3.  Copayment Policy.
(1)  The Department shall impose a copayment in the

amount of $1 for each prescription filled when a non-exempt
Medicaid client, as designated on his Medicaid card, receives
the prescribed medication.  The Department shall limit the out-
of-pocket expense of the Medicaid client to $5 per month.

(2)  The Department shall deduct $1 from the
reimbursement paid to the provider for each prescription, up to
the maximum amount of $5 per month for each client.

(3)  The provider should collect the copayment amount
from the Medicaid client for those prescriptions that require a
copayment.

(4)  Medicaid clients in the following categories are exempt
from copayment requirements:

(a)  children;
(b)  pregnant women;
(c)  institutionalized individuals;
(d)  HMO enrollees for whom pharmacy services are

included in the HMO benefit package;
(e)  individuals whose total gross income, before exclusions

or deductions, is below the Temporary Assistance to Needy
Families (TANF) standard payment allowance.  These
individuals must indicate their income status to their eligibility
case worker on a monthly basis to maintain their exemption
from the copayment requirements.

(5)  Pharmaceuticals prescribed for family planning
purposes are exempt from the copayment requirements.

KEY:  medicaid
July 2, 1997 26-1-5
Notice of Continuation June 26, 2002 26-18-3
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-3.  General Child Care Facility Rules Inspection and
Enforcement.
R430-3-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 39.

R430-3-2.  Purpose.
This rule delineates the role and responsibility of the

Department in the enforcement of rules pertaining to health and
safety in all child care facilities regulated by Title 26, Chapter
39.  These provisions provide criteria to ensure that sanctions
are applied consistently and appropriately.

R430-3-3.  Statement of Findings.
(1)  The Department may inspect each licensed facility at

least once during each year to determine compliance with the
applicable rules.

(2)  If the Department has reason to believe that a child
care facility is in violation of Title 26, Chapter 39, or any of the
rules governing child care, the Department shall serve a written
Statement of Findings to the licensee or his designee.

(a)  All Statements for Class I and III violations shall be
served within 24 hours.

(b)  All Statements for Class II violations shall be served
within ten working days.

(3)  Violations shall be classified as Class I, Class II, and
Class III violations.

(a)  "Class I Violation" means any violation of a statute or
rule relating to the operation or maintenance of a child care
facility which presents imminent danger to children in the
facility, or which presents a clear hazard to the public health.

(b)  "Class II Violation" means any violation of a statute or
rule relating to the operation or maintenance of a child care
facility which has a direct or immediate relationship to the
health, safety, or security of children in a child care facility.

(c)  "Class III Violation" means establishing, conducting,
managing, or operating a child care facility regulated under Title
26, Chapter 39 and this rule without a license or with an invalid
license.

(4)  The Department may cite a facility with one or more
violations.

(5)  The Statement of Findings shall include:
(a)  The statute or rule violated,
(b)  a description of the violation,
(c)  the facts which constitute the violation, and
(d)  the classification of the violation.

R430-3-4.  Plan of Correction.
(1)  A child care facility shall, within 14 calendar days of

the receipt of a Statement of Findings, submit a plan outlining
the following:

(a)  How the required corrections shall be accomplished.
(b)  Who is the responsible person to monitor whether the

correction is accomplished;
(c)  The date by which the facility shall make the

correction.
(2)  Within ten working days of receipt of the Plan of

Correction, the Department shall make a determination as to the

acceptability of the plan of correction.
(3)  If the Department rejects the Plan of Correction, the

Department shall notify the facility of the reasons for rejection
and may request a revised Plan of Correction or issue a Notice
of Agency Action directing a Plan of Correction and imposing
a deadline for the correction.  The facility shall submit a revised
plan of correction within 14 days of receipt of a request.

(4)  If a facility corrects a violation before the deadline for
submission and approval of a Plan of Correction, the facility
shall submit a report of correction.

(5)  If a facility seeks review of the statement of findings,
it is not required to submit a plan of correction during the
review period.

R430-3-5.  Corrective Action Required for Class I
Violations.

(1)  If the Department issues a Class I violation to a
licensed or unlicensed child care facility, the facility shall abate
or eliminate the situation, condition, or practice constituting the
Class I violation within a fixed period of time for the correction
that is specified in the Plan of Correction.

(2)  The Department shall conduct a follow-up inspection
within 14 calendar days or within the agreed-upon correction
period to determine correction of Class I violations.

R430-3-6.  Corrective Action Required for Class II
Violations.

(1)  A facility served with a Statement of Findings citing a
Class II violation shall correct the violation within the time
specified in the Plan of Correction or within a time approved by
the Department, but not to exceed 60 days from the issue date.

(2)  The facility shall submit justification to the Department
for corrections that take longer than 60 days, for consideration
of approval by the Department.

(3)  The Department may issue a conditional license or
impose sanctions to the license or close the facility if a facility
is cited with a Class II violation and fails to take required
corrective action.

R430-3-7.  Failure to Correct Class III Violations.
(1)  If the Department serves a Statement of Findings for a

Class III violation, the facility shall file a Request for Agency
Action/License Application form within 14 days and pay the
required licensing fee.

(a)  If the facility fails to submit the request as specified,
the Department shall order closure of the facility.

(b)  If the Executive Director determines that the lives,
health, or safety of the children cannot be adequately assured
pending application and licensure or an adjudicative proceeding
to determine whether a license is necessary, he may order
immediate closure of the facility.

R430-3-8.  Sanction Action on License.
(1)  The Department may initiate an action against a child

care facility pursuant to Section 26-39-108.  That action may
include:

(a)  Denial or revocation of a license if the facility fails to
comply with R430-6, R430-60, R430-90, or R430-100, exhibits
evidence of aiding, abetting or permitting the commission of any
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illegal act, or demonstrates conduct adverse to the public health,
morals, welfare, and safety of the children under its care.

(b)  Restriction or prohibition on new admissions to a child
care facility for:

(i)  violation of any provision under these rules; or
(ii)  permitting, aiding, or abetting the commission of any

illegal act in the child care facility.
(c)  Distribution of a notice of public disclosure to at least

one newspaper of general circulation or other media form stating
the violation of licensure rules or illegal conduct permitted by
the facility and the agency action taken.

(d)  Placement of Department employees or agents as
monitors in the facility until corrective action is completed.

(e)  Assessment of the cost incurred by the Department in
placing the monitors.

(f)  Assessment of monetary penalties that must be paid by
the facility.

R430-3-9.  Immediate Closure of Facility.
(1)  The Department may order the immediate closure of

any licensed or unlicensed child care facility if the health or
safety of the children is in immediate jeopardy during the course
of adjudicative proceedings.

(2)  If the Department orders immediate closure of a
facility, it shall serve an order that the facility is ordered closed
as of a given date.

(3)  The Department may maintain an action in the name of
the state for injunction or other process against the child care
facility which disobeys a closure order.

(4)  The Department may assist in relocating children to
another licensed facility.

R430-3-10.  Statutory Penalties.
A violation of this rule is punishable by administrative civil

monetary penalty of up to $5,000 per day as provided in Utah
Code Section 26-39-108 or other civil penalty of up to $5,000
per day or a class B misdemeanor on the first offense and a class
A misdemeanor on the second offense as provided in Utah
Code, Title 26, Chapter 23.

KEY:  child care facilities
June 20, 2002 26-39
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R438.  Health, Epidemiology and Laboratory Services,
Laboratory Services.
R438-10.  Rules for Establishment of a Procedure to
Examine the Blood of all Adult Pedestrians and all Drivers
of Motor Vehicles Killed in Highway Accidents for the
Presence and Concentration of Alcohol, for the Purpose of
Deriving Statistics Therefrom.
R438-10-1.  Definitions.

(1)  "Victim" means any driver of a motor vehicle, or any
adult pedestrian who dies as a result of, and within four hours
after the time of, a highway accident.

(2)  "Blood specimen collector" means a person required to
obtain a blood specimen from any driver of a motor vehicle, or
any adult pedestrian who dies as a result of a highway accident,
which person shall be:

(a)  Any mortician licensed in the State of Utah.
(b)  The Chief Medical Examiner and his authorized

designates.
(c)  Any other person as authorized by the Department of

Health.

R438-10-2.  Procedure.
(1)  Blood specimen collection
(a)  The Department of Health shall provide specimen

collection supplies, sampling instructions, mailing containers,
and report forms to those authorized and responsible to collect
blood specimens for this procedure.  The blood specimen
collector shall obtain a specimen from the victim in accordance
with the sampling instructions.

(b)  Any blood specimen collector having custody of any
driver of a motor vehicle or any adult pedestrian who dies as a
result of a highway accident shall be required to initiate the
report form, listing all available information, and to submit the
specimen and report form to the State Health Laboratory of the
Department of Health, in the mailing container provided.

(c)  In the event that a highway fatality cannot be identified
as to driver, pedestrian, or passenger, the blood specimen
collector shall obtain a specimen from all persons within his
custody who died as a result of the accident.

(2)  Chemical analysis
All specimens shall be analyzed by the State Health

Laboratory.  The State Health Laboratory shall employ
methodology, analytical techniques, and documented quality
control practices to best ensure accurate results.  The State
Health Laboratory shall add the result of the alcohol analysis to
the report form, and forward the form to the Bureau of Health
Statistics of the Department of Health.

(3)  Statistical analysis
The Department of Public Safety shall forward a copy of all

motor vehicle accident reports involving fatalities to the Bureau
of Health Statistics.  The Bureau of Health Statistics shall
assemble all available information, including accident reports,
death certificates, and alcohol analyses, and subject these data
to appropriate statistical analyses.  These statistics shall be
provided to the Commissioner of Public Safety on a monthly
basis.  The Bureau of Health Statistics shall also make an annual
report to the Commissioner of Public Safety.

KEY:  accident law

1987 26-1-30(2)(q)
Notice of Continuation June 11, 2002 26-1-30(2)(r)
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R438.  Health, Epidemiology and Laboratory Services,
Laboratory Services.
R438-12.  Rules for the Authorization of Individuals Other
Than Physicians, Registered Nurses, or Practical Nurses to
Withdraw Blood for Alcoholic or Drug Determinations
When Requested by a Peace Officer, and for Issuance of
Permits to Such Individuals.
R438-12-1.  Definitions.

(1) "Director" means the Executive Director of the
Department of Health.

(2) "Department" means the Department of Health.

R438-12-2.  Authorized Individual - Qualifications.
Pursuant to section 26-1-30(2)(s), individuals other than

physicians, registered nurses, or practical nurses shall meet one
of the following requirements as a prerequisite for authorization
to withdraw blood for the purpose of determining its alcoholic
or drug content when requested to do so by a peace officer:

(1)  training in blood withdrawal procedures obtained as a
defined part of a successfully completed college or university
course taken for credit, or

(2)  training in blood withdrawal procedures obtained as a
defined part of a successfully completed training course which
prepares individuals to function in routine clinical or emergency
medical situations under the guidance of a physician, or

(3)  training of no less than three weeks duration in blood
withdrawal procedures under the guidance of a licensed
physician.

R438-12-3.  Permits for Authorized Individuals.
(1)  Pursuant to section 26-1-30(2)(s), the Department shall

issue permits to withdraw blood for the purpose of determining
the alcoholic or drug content therein, when requested by a peace
officer, to qualified applicants, as determined by the
Department.  The permit shall be of a size suitable for framing
and a wallet-sized permit card shall be issued with the permit.

(2)  Application to obtain a permit shall be made to the
Director, Division of Epidemiology and Laboratory Services on
forms provided by the Department.

(3)  The permit shall be prominently displayed in the
facility where the permit holder is employed.  When the permit
holder is requested to withdraw blood for the above stated
purpose at a location other than the facility indicated above, he
must have a valid permit card on his person.

(4)  The effective date of a permit shall be the date the
application is approved by the Department, which date shall
appear on the permit and on the wallet-sized permit card.
Permits shall be valid for a three year period on a calendar year
basis.  The date the permit expires shall appear on the permit
and on the wallet-sized permit card.  Permits shall be subject to
termination or revocation pursuant to R438-12-4.

(5)  Application to renew permits shall be made to the
Director, Division of Epidemiology and Laboratory Services
before the end of each three year permit period.  Such
application shall be made on forms provided by the Department.
The permit holder shall either certify that he has been engaged
in performing blood withdrawal procedures during the current
permit period or submit a certificate signed by a physician
attesting to his competence to perform blood withdrawal

procedures.
(6)  Permit holders must notify the Director, Division of

Epidemiology and Laboratory Services within 15 days of a
change in name or mailing address.  Permits or permit cards that
are destroyed or lost may be replaced upon written request from
the permit holder.

R438-12-4.  Cause for Permit Termination or Revocation.
Violation of this rule violates Section 26-23-6 and is cause

to cancel any permit issued under this rule.
Permits shall be subject to termination or revocation under

any one of the following:
1.  The permit holder has made any misrepresentation of a

material fact in his application, or any other communication to
the Department or its representatives, which misrepresentation
was material to the eligibility of the permit holder.

2.  The permit holder is not qualified under R438-12-2 to
hold a permit.

3.  The permit holder after having received a permit has
been convicted of a felony or of a misdemeanor which
misdemeanor involves moral turpitude.

4.  The permit holder does not comply with the display or
possession requirements stated in R438-12-3.C.

R438-12-5.  Published List of Authorized Individuals.
The Department shall publish annually, a list of individuals

authorized to withdraw blood for determination of its alcoholic
or drug content, when requested to do so by a peace officer.
This list shall include the individual’s name, mailing address,
and permit number.  The list shall be made available to all state
and local law enforcement agencies, all local health
departments, and any other person or agency requesting the
information.  The Department may publish amended lists when
deemed necessary.

KEY:  sobriety tests
1992 41-6-44.10(5)
Notice of Continuation July 1, 2002 26-1-30(2)(s)
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R444.  Health, Epidemiology and Laboratory Services,
Laboratory Improvement.
R444-1.  Approval of Clinical Laboratories.
R444-1-1.  Definitions.

(1)  "Department" means the Department of Health.
(2)  "Facility" means a place physically equipped to be a

laboratory, but not yet approved to operate as a laboratory for a
particular specialty or subspecialty.

(3)  "Laboratory" means an approved facility that conducts
the biological, microbiological, serological, chemical,
immunohematological, hematological, biophysical, cytological,
pathological, or other examination of materials derived from the
human body for the purpose of providing information for the
diagnosis, prevention, or treatment of any disease or impairment
of, or the assessment of the health of, human beings.  These
examinations also include procedures to determine, measure, or
otherwise describe the presence or absence of various
substances or organisms in the body.

(4)  "Review" means an evaluation of a laboratory or a
facility by an authorized department representative to determine
compliance with R444-1.

R444-1-2.  Authorization.
(1)  Pursuant to Section 26-1-30(m), a facility may not

operate as a laboratory for a particular specialty or subspecialty
within the state unless first approved by the department.

(2)  An entity that does not test specimens and only collects
or prepares specimens or only serves as a mailing service is
exempt from this rule.

R444-1-3.  Administration.
(1)  The department shall assist any facility or laboratory in

the state which desires to become approved or maintain
approval.  Toward this end, the Division of Epidemiology and
Laboratory Services within the department shall arrange for
training, reviews, and the provision of reference materials to any
facility or laboratory requesting the service.

(2)  The department shall approve a facility to operate as a
laboratory for particular specialties or subspecialties upon the
facility’s demonstrating that it has satisfied the requirements for
approval, as detailed below:

(a)  The facility must hold a valid federal Clinical
Laboratory Improvement Act (CLIA) certificate under 42 C.F.R.
part 493, 1990 edition, which is incorporated by reference, for
the specialty or subspecialty associated with the testing covered
by this rule.

(b)  A facility must provide the Division of Epidemiology
and Laboratory Services (1) the location of the facility; (2) the
director of the proposed laboratory and his qualifications; (3)
the CLIA certificate number; and (4) the specialties or
subspecialties for which the facility has obtained CLIA
certification.

(3)  A facility that is not approved as a laboratory for the
particular specialty or subspecialty that it wishes to perform
must request a review in writing providing the information
required R444-1-3(2)(b).

R444-1-4.  Maintenance of Approval.
(1)  A laboratory wishing to maintain approval must:

(a)  continue to hold a valid CLIA certificate for the
specialty or subspecialty;

(b)  notify the Division of Epidemiology and Laboratory
Services within 30 calendar days of any changes in information
provided pursuant to R444-1-3(2)(b); and

(c)  demonstrate successful performance in a proficiency
testing program administered or approved by the department.

(2)  The department may revoke approval for any specialty
or subspecialty for failure to meet the requirements of
subsection (1).

R444-1-5.  Publishing Lists of Approved Laboratories.
The department shall publish, at least annually, a list of

laboratories meeting the minimum standards established under
this rule.  Included on the list shall be the name and location of
the laboratory, the name of the director, and the specialties or
subspecialties approved.  The department may publish semi-
annual amendments to the list in a newsletter.

KEY:  medical laboratories
1992 26-1-30(m)
Notice of Continuation June 4, 2002
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R444.  Health, Epidemiology and Laboratory Services,
Laboratory Improvement.
R444-11.  Rules for Approval to Perform Blood Alcohol
Examinations.
R444-11-1.  Definitions.

A.  "CHEMIST" means any person conducting the blood
alcohol determinations and meeting the minimum qualification
of this rule.

B.  "DIRECTOR" means the Director of the Division of
Epidemiology and Laboratory Services.

C.  "DEPARTMENT" means the Department of Health.
D.  "LABORATORY" means any place in which

examinations for the determination of blood alcohol level are
performed.

E.  "REVIEW" means a visit to a laboratory by a reviewer
for the purpose of determining compliance with R444-11.

F.  "REVIEWER" means a representative of the Director
authorized to conduct a review.

G.  "SUPERVISOR" means a person responsible for the
performance of blood alcohol determinations, who meets the
personnel requirements of this rule.

R444-11-2.  Authorization and Administration.
A.  Department - Powers and Duties
The Department, under the powers and duties conferred

upon it by Section 26-1-30(2)(m), upon being assured that a
laboratory wishing to become approved or to maintain approval
status has satisfied the requirements for approval, as detailed
below, shall approve such a laboratory to conduct examinations
for the determinations of blood alcohol levels.

B.  Responsibilities - Department
It shall be the responsibility of the Department to assist any

laboratory in the State which desires to obtain approval to
conduct examinations for the determination of blood alcohol
levels to gain and maintain approval.  Toward this end, the
Department will offer training, laboratory reviews, procedure
evaluation studies, and reference materials to any laboratory
requesting the services.

C.  Requirements for Approval
Any laboratory desiring to be approved to provide blood

alcohol determinations must have official approval of the
Department.

1.  Approval is conditional on meeting the herein specified
minimum standards for personnel and facilities, as well as the
herein specified minimum technical standards for the procedures
used to examine specimens submitted to that laboratory for the
presence or absence of alcohol in the blood.  In addition the
laboratory shall:

a.  successfully participate in an acceptable proficiency
testing program offered or authorized by the Department;

b.  report agreement with reference laboratories using the
same or similar procedures.  Standard methods of evaluation
will be used;

c.  maintain an on-going quality control program; and
d.  agree to a not less than biennial review of the

laboratory.
2.  A laboratory is approved under this rule if the laboratory

is Medicare-approved or holds a Clinical Laboratory
Improvement Act of 1967 (CLIA) certificate, under 42 CFR part

493, 1990 edition, which is incorporated by reference, for the
specialty or subspecialty associated with the testing covered by
this rule.

Failure to meet the minimum requirements, as determined
by review or performance evaluation, shall be sufficient grounds
for withdrawal of approval until the minimum standards can be
met.

D.  Initial Approval - Provisional Approval
A laboratory that has not been previously approved but that

wishes to be considered for approval must request, in writing,
a review of its facilities.  The review will be to determine
whether the laboratory and the affected personnel meet the
minimum standards as established below.  The reviewer shall
report his findings to the Director and recommend action to be
taken.

E.  Full Approval - Period During Which Approval is
Valid

After evaluation of the report of the reviewer, the Director
may grant approval to the laboratory for one calendar year,
subject to annual renewal, providing the laboratory continues to
meet minimum standards as determined by procedural
evaluation or on-site observations of both physical facilities and
technical performance.

The approved laboratory shall notify the Director in writing
when changes of personnel occur and shall submit a curriculum
vitae on new personnel performing duties in the chemistry-
toxicology laboratory.  This notification shall be submitted
within ten days of the status change.

F.  Revocation of Approval
Approval of any laboratory may be revoked if:
1.  the laboratory changes to a method other than that for

which it has been approved without prior approval from the
Department;

2.  any person other than the person qualified to perform
the testing is permitted to perform and report the results of
blood alcohol determinations;

3.  results of proficiency testing indicate a lack of ability to
perform at satisfactory levels;

4.  required minimum standards for performance of the
examination are not maintained; or

5.  safety standards are not maintained for personnel
performing these examinations or personnel working in the
surrounding laboratory environment.

G.  Reinstatement of a Disapproved Laboratory
A laboratory that has lost approval because of a change in

procedures or through the loss of qualified personnel may have
approval reinstated by:

1.  requesting a laboratory review during which processing
of specimens and testing procedures will be observed by the
reviewer;

2.  providing all necessary information for the evaluating
of credentials of new personnel assigned to the laboratory
section in which blood alcohol determinations are made; and

3.  continuing to participate, satisfactorily, in the
proficiency testing program.

A laboratory that has lost approval through an
unacceptable performance in proficiency testing may request a
review to determine the reason for unacceptable performance.

Upon being assured by the reviewer that corrections
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leading to satisfactory and acceptable performance have been
made, the Director may reinstate approval based on compliance
with this rule.

H.  Publishing Lists of Approved Laboratories - Reports
The Department shall publish at least annually a list of

laboratories meeting the minimum standards established under
this rule.  Included on the list shall be the name and location of
the laboratory, the name of the director, supervisor, and the
chemist qualified to perform the examinations.  This list shall be
sent to all municipal, county, and state law enforcement
agencies and laboratory directors in the state.  The Department
may publish semi-annual amendments to the list in a newsletter.

R444-11-3.  Minimum Standards - Methods to be Employed.
The following minimum standards are as the basis for

approval of a laboratory to conduct examinations for the
determination of blood alcohol levels.

A.  Personnel Qualifications
Minimum educational requirements for a person

performing chemical examinations for the determination of
blood alcohol levels shall be a recognized Bachelor of Arts or
Bachelor of Science Degree or equivalent degree issued after a
full course of resident instruction in one or more established and
accredited institutions of higher education, with major work for
a degree in one or more fields of chemistry, as shown by a
transcript of credits.  A Bachelor Degree in the biological
sciences may be accepted where related work experience has
been acquired, providing that the earned degree includes a
minimum of 25 quarter hours of courses in chemistry.  In
addition to the bachelor degree or equivalent, the supervising
chemist shall have demonstrated proficiency in blood alcohol
determinations as gained by attendance at pertinent courses or
the equivalent in practical clinical chemical laboratory training
and experience.

Persons who have successfully completed a regular four
year course in an established and accredited college or
university, with major work leading to a degree in medical
technology, providing the course shall have included not less
than 25 quarter hours of chemistry, may also meet the minimum
personnel requirements, provided subsequent training has been
acquired in the field of clinical chemistry.

A person who is and who has been performing blood
alcohol determinations for not less than two years, but who does
not meet the above requirements, may also be qualified
providing that, as determined by the Division of Epidemiology
and Laboratory Services Advisory Committee, the person has
completed not less than one year of pertinent education beyond
the high school level, or has received training through a training
program, providing the person is shown to be competent to
perform these examinations as demonstrated by an examination
and satisfactory participation in a proficiency testing program
offered or authorized by the Department, and providing that the
person is employed under the full-time supervision of a person
meeting the qualifications presented in R444-11-3A.

Registration by nationally recognized certifying boards may
be accepted by the Director, on recommendation of the Division
of Epidemiology and Laboratory Services Advisory Committee,
in lieu of the bachelor degree.

Technical personnel unable to meet these requirements may

assist in the preparation and processing of specimens, but may
not be responsible for any of the definitive analyses.

B.  Required and Recommended Minimum Standards for
Laboratory Facilities

The facilities provided for blood alcohol determinations
shall meet reasonable standards for the procedure selected.
There shall be sufficient space to process and examine the
specimens commensurate with the workload of the laboratory.
Facilities shall be clean, well-lighted, properly ventilated and
with adequate temperature control to meet the requirements for
the test performed in the laboratory.  Adequate and proper
storage facilities shall be available for the reagents used in the
testing and shall be convenient to the area in which the tests are
performed.

C.  Laboratory Equipment and Supplies
All equipment, reagents, and glassware necessary for the

satisfactory performance of blood alcohol determinations shall
be on hand or readily available on the premises.  Equipment
shall be in good working order.  Included in this equipment
shall be all items specified for the procedure selected as
recorded in techniques published in recognized professional
publications.

KEY:  medical laboratories
1992 26-1-30(2)(m)
Notice of Continuation July 1, 2002
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R444.  Health, Epidemiology and Laboratory Services,
Laboratory Improvement.
R444-14.  Rule for the Certification of Environmental
Laboratories.
R444-14-1.  Introduction.

(1)  This rule is authorized by Utah Code Section 26-1-
30(2)(m).

(2)  This rule applies to laboratories that analyze samples
for compliance with Federal Safe Drinking Water Act, Federal
Clean Water Act, and the Federal Resource Conservation and
Recovery Act.

(3)  A laboratory that analyzes samples for compliance with
rules established by the Utah Department of Environmental
Quality that require that the analysis be conducted by a certified
laboratory, must become certified under this rule and comply
with its provisions.

(4)  A laboratory that, under subcontract with another
laboratory, analyzes samples for compliance with rules
established by the Utah Department of Environmental Quality
that require that the analysis be conducted by a certified
laboratory, must become certified under this rule and comply
with its provisions.

(5)  A laboratory certified under this rule to analyze
samples for compliance with rules established by the Utah
Department of Environmental Quality that require that the
analysis be conducted by a certified laboratory must also obtain
approval under this rule for each method used to analyze each
analyte.

R444-14-2.  Definitions.
(1)  "Accuracy" means the degree of agreement between an

observed value and an accepted reference value.
(2)  "Analyte" means the substance or thing for which a

sample is analyzed to determine its presence or quantity.
(3)  "Approved" means the determination by the

department that a certified laboratory may analyze for an analyte
or interdependent analyte group under this rule.

(4)  "Assessment" means the process of inspecting, testing
and documenting findings for purposes of certification or to
determine compliance with this rule.

(5)  "Batch" means a group of analytical samples of the
same matrix processed together, including extraction, digestion,
concentration and the application of the analytic method, using
the same process, personnel, and lot(s) of reagents.

(6)  "Certification officer" means a representative of the
department who conducts assessments.  This representative may
be a third party contractor who conducts assessments and acts
under the authority of the department.

(7)  "Clean Water Act" means U.S.  Public Law 92-500, as
amended, governing water pollution control programs.

(8)  "Contamination" means the effect caused by the
introduction of the target analyte from an outside source into the
test system.

(9)  "Deny" means to totally or partially refuse to certify a
laboratory.

(10)  "Department" means the Utah Department of Health.
(11)  "Equipment blank" means sample that is known not

to contain the target analyte and that is used to check the
cleanliness of sampling devices, collected in a sample container

from a clean sample-collection device and returned to the
laboratory as a sample.

(12)  "Field blank" means a sample that is known not to
contain the target analyte and that is used to check for analytical
artifacts or contamination introduced by sampling and analytical
procedures, carried to the sampling site, exposed to sampling
conditions and returned to the laboratory and treated as an
environmental sample.

(13)  "Holding time" means the maximum time that a
sample may be held prior to preparation or analysis.

(14)  "Interdependent analyte group" means a group of
analytes, as determined by the department, for which the ability
to correctly identify and quantify a single analyte in the group
indicates the ability to correctly identify and quantify other
analytes in the group.

(15)  "Initial demonstration of analytical capability" means
the procedure described in the method 40 CFR Part 136,
Appendix A, used to determine a laboratory’s accuracy and
precision in applying an analytical method.

(16)  "Instrument blank" means a sample that is known not
to contain the target analyte, processed through the instrumental
steps of the measurement process used to determine the absence
of instrument contamination for the determinative method.

(17)  "Interference" means the effect on the final result
caused by the sample matrix.

(18)  "Key personnel" means the technical director, and
laboratory quality assurance officer, all of whom meet the
qualification requirements of this rule.

(19)  "Matrix" means a surrounding substance within
which something originates, develops, or is contained, such as:
drinking water, saline/estuarine water, aqueous substance other
than drinking water or saline/estuarine water, non-aqueous
liquid, biological tissue, solids, soils, chemical waste, and air.

(20)  "Matrix spike" means a sample prepared to determine
the effect of the matrix on a method’s recovery efficiency by
adding a known amount of the target analyte to a specified
amount of matrix sample for which an independent estimate of
the target analyte concentration is available.

(21)  "Method detection limit" means the minimum
concentration of a substance that can be measured and reported
with 99% confidence that the analyte concentration is greater
than, zero as determined from analysis of a sample containing
the analyte in a given matrix as described in 40 CFR Part 136,
Appendix B, 1 July 1995 edition.

(22)  "Precision" means the degree to which a set of
observations or measurements of the same property, usually
obtained under similar conditions, conform to themselves.
Precision is usually expressed as standard deviation, variance or
range, in either absolute or relative terms.

(23)  "Preservation" means the temperature control or the
addition of a substance to maintain the chemical or biological
integrity of the target analyte.

(24)  "Proficiency testing audit" means the event, including
the receiving, analyzing, and reporting of results from a set of
samples that a proficiency testing provider sends to a laboratory,
for the laboratory to comply with the proficiency testing
requirements of this rule.

(25)  "Proficiency testing program" means a program that
meets the National Environmental Laboratory Accreditation



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 185

Conference(NELAC) proficiency testing standards and that is
provided by a National Environmental Laboratory Accreditation
Program(NELAP)-authorized proficiency testing provider or a
program that is provided by the EPA as part of its WS and WP
audits.

(26 )  "Revoke" means to withdraw a certified laboratory’s
certification or the approval for a certified laboratory to perform
one or more specified methods.

(27)  "Resource Conservation and Recovery Act" means
U.S.  Public Law 94-580, as amended, governing solid and
hazardous waste programs.

(28)  "Safe Drinking Water Act" means U.S.  Public Law
93-523 94-580, as amended, governing drinking water
programs.

(29)  "Selectivity" means the capability of a method or
instrument to respond to the target analyte in the presence of
other substances or things.

(30)  "Sensitivity" means the capability of a method or
instrument to discriminate between measurement responses
representing different levels of a target analyte.

(31)  "Standard operating procedures (SOPs)" means a
written document which details the steps of an operation,
analysis or action whose techniques and procedures are
thoroughly prescribed and is accepted as the procedure for
performing certain routine or repetitive tasks.

(32)  "Surrogate" means a substance which is unlikely to be
found in the environment and which has properties that mimic
the target analyte and that is added to a sample to check for
quality control.

(33)  "Suspend" means to temporarily remove a laboratory’s
certification or the approval for a certified laboratory to perform
one or more specified methods for a defined period not to
exceed six months.

(34)  "Target analyte" means the analyte that a test is
designed to detect or quantify.

(35)  "Technical employee" means a designated individual
who performs the analytical method and associated techniques.

(36)  "Trip blank" means a sample known not to contain the
target analyte that is carried to the sampling site and transported
to the laboratory for analysis without having been exposed to
sampling procedures.

R444-14-3.  Laboratory Certification.
(1)  A laboratory is the organization and facilities

established for testing samples.
(2)  A laboratory that conducts tests that are required by

Department of Environmental Quality rules to be conducted by
a certified laboratory must be certified under this rule.

(3)  To become certified, to renew certification, or to
become recertified under this rule, a laboratory must:

(a)  submit a completed application to the Division of
Epidemiology and Laboratory Services, Bureau of Laboratory
Improvement, on forms provided by the department; the
application shall include:

(i)  the legal name of the laboratory;
(ii)  the name of the laboratory owner;
(iii)  the laboratory mailing address;
(iv)  the full address of location of the laboratory;
(v)  the laboratory hours of operation;

(vi)  a description of qualifications of key personnel and
technical employees;

(vii)  the name and day-time phone number of the
laboratory director;

(viii)  the name and day-time phone number of the quality
assurance officer;

(ix)  the name and day-time phone number of the
laboratory contact person;

(x)  an indication of class of laboratory for which the
laboratory is applying for certification under this rule; and

(xi)  the laboratory’s quality assurance plan and
documentation of the laboratory’s implementation and
adherence to the quality assurance plan.

(b)  be enrolled in a proficiency testing program;
(c)  apply for approval to analyze at least one analyte or

interdependent analyte group by a method the department may
approve under this rule; and

(d)  pay all fees prior to the department’s processing of the
application.

(e)  submit a statement of assurance of compliance signed
and dated by the laboratory owner, director, and quality
assurance officer, which shall include:

(i)  an acknowledgment that the applicant understands that,
once certified, the laboratory must continually comply with this
rule and shall be subject to the penalties provided in this rule for
failure to maintain compliance;

(ii)  an acknowledgment that the department may make
unannounced assessments and that a refusal to allow entry by
the department’s representatives is grounds for denial or
revocation of certification;

(iii)  a statement that the applicant laboratory will perform
all proficiency testing audits according to the accepted method
and in accordance with department requirements; and

(iv)  a statement that there is no misrepresentation in the
information provided in the application.

(4)  Upon satisfaction of the requirements of subsection
(4):

(a)  the department shall conduct an on-site assessment at
a date and time agreed to by the laboratory director to determine
whether the laboratory complies with the minimum
requirements of this rule and that the laboratory can produce
valid results;

(b)  the department shall provide the laboratory director a
written report of the department’s findings from the on-site
assessment; and

(c)  if the department determines that the laboratory does
not meet the requirements for certification, the laboratory shall
develop and submit a plan of correction acceptable to the
department.

(5)  The department shall issue a final decision and letter
upon a satisfactory on-site assessment or within 30 days of
acceptance of the plan or portions of a plan of correction.  The
letter shall state whether the laboratory is certified or not
certified.  It shall also state the approval status of the analyte or
interdependent analyte group for which the laboratory applied
for approval. The department may certify a laboratory for up to
one year.

(6)  A certification expires at the expiration date listed on
the certificate, unless otherwise revoked.  To avoid a lapse in
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certification, a laboratory must submit a completed application
for renewal and the required fees for certification at least three
months prior to the expiration of the certificate.

R444-14-4.  Method Approval.
(1)  An applicant laboratory must request approval to

analyze for an analyte or interdependent analyte group as part of
its application for certification or renewal of certification.
Approval to analyze for an analyte or interdependent analyte
group upon application for certification or renewal of
certification may be granted only after an on-site assessment.
The applicant laboratory shall submit:

(a)  documentation that it has the necessary equipment and
trained technical employees to perform the tests;

(b)  documentation that the laboratory has passed two
proficiency testing audits for the analyte in question in a
proficiency testing program;

(c)  its standard operating procedure for the method used to
analyze for the analyte in question;

(d)  documentation of its initial demonstration of analytical
capability; and

(e)  documentation establishing the laboratory’s method
detection limit for the analyte.

(2)  At a time other than at application for certification or
renewal of certification, a certified laboratory may request
approval to analyze for an additional analyte or interdependent
analyte group by submitting a written request together with the
documentation required in subsection (1).

(3)  If the department is satisfied from its assessment that
the applicant laboratory can produce valid results, it shall grant
approval for the analyte or interdependent analyte group by a
specific method.

(4)  The department shall not grant approval to a laboratory
that does not certify under this rule.

R444-14-5.  Change in Name or Ownership.
(1)  A certified laboratory that changes its name, business

organizational status, or ownership must report the change in
writing to the department within 30 days of the change.

(2)  A certified laboratory that assumes a new business
organizational status or ownership must maintain all the records
required under this rule that the certified laboratory was required
to maintain prior to the change in status or ownership.

R444-14-6.  Access and Sample Testing.
(1)  Applicants and certified laboratories shall allow

department representatives access to the laboratory facility and
records during laboratory operating hours to determine initial or
continued compliance with this rule.

(2)  The department may submit samples to applicant and
certified laboratories in a manner that the applicant or certified
laboratory is unaware of the expected values of the analytes in
the samples.

R444-14-7.  Quality Assurance.
(1)  A certified laboratory must develop and implement a

quality assurance program that is an integrated system of
activities involving planning, quality control, quality
assessment, reporting and quality improvement to ensure that its

services meet its standards of quality with its stated level of
confidence.

(2)  The quality assurance program must meet the type and
volume of testing activities the certified laboratory undertakes.
The quality assurance program must include a quality assurance
plan and the documentation of the quality assurance activities.

(3)  As part of its quality assurance program, each certified
laboratory must develop and adhere to a quality assurance plan.
The quality assurance plan must be a written document and may
incorporate other documents by reference.  All technical
employees must have easy access to the quality assurance plan.
The certified laboratory must include and address the following
essential items in the quality assurance plan:

(a)  General quality control procedures;
(b)  Frequency of proficiency testing;
(c)  Proficiency testing audit handling;
(d)  Reporting of proficiency testing results;
(e)  Evaluation of staff competency;
(f)  Staff training;
(g)  Equipment operation and calibration;
(h)  Analytical methods and SOPs;
(i)  Physical facility factors that may affect quality;
(j)  Sample acceptance policies and sample receipt policies;
(k)  Sample tracking;
(l)  Record keeping, quality assurance review of data, and

reporting of results;
(m)  Corrective action policy and procedures;
(n)  Definitions of terms;
(o)  Frequency and procedure of quality reviews and the

content of reports to the director; and
(p)  Frequency, procedure, and documentation of

preventive maintenance.
(4)  As part of the quality assurance program, the certified

laboratory must document and retain records demonstrating
compliance with its quality assurance program.

R444-14-8.  Personnel Requirements and Responsibilities.
(1)  A certified laboratory must:
(a)  have a laboratory director who meets the qualification

requirements of this section;
(b)  have a laboratory quality assurance officer who meets

the qualification requirements of this section, who may also
serve as the laboratory director;

(c)  specify and document the responsibility, authority, and
interrelation of all personnel who manage, perform or verify
work affecting the quality of testing;

(d)  have sufficient technical employees with the
educational background and training necessary to perform all
tests which the certified laboratory is approved to perform;

(e)  adequately supervise its technical employees to assure
quality test results;

(f)  have a job a description for all key personnel and
technical employees;

(g)  maintain documentation of the qualifications of all key
personnel;

(h)  maintain a record of training for all key personnel and
technical employees; and

(i)  document and clearly describe the lines of
responsibility of all key personnel and technical employees.
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(2)  The technical director is responsible for the
administrative oversight and overall operation of the certified
laboratory and must:

(a)  define minimum qualifications, experience, and skills
necessary for all technical employees;

(b)  ensure and document through an annual competency
check that each technical employee demonstrates initial and
ongoing proficiency for the tests performed by the technical
employee; and

(c)  supervise the quality assurance officer and ensure the
production and quality of all results reported by the certified
laboratory.

(3)  An individual may be the technical director of one
certified laboratory.

(4)  A technical director of a laboratory must have a
bachelor’s degree in the biological, chemical, or physical
sciences, plus two years work experience in a certified
laboratory or in a laboratory that the prospective technical
director demonstrates to the department as one that substantially
meets equivalent quality standards for a certified laboratory.

(5)  The technical director is responsible for the day-to-day
operation of the certified laboratory and:

(a)  must supervise all technical employees of the certified
laboratory;

(b)  must assure that all samples are accepted in accordance
with the requirement of this rule; and

(c)  is responsible for the production and quality of all data
reported by the certified laboratory.

(6)  A quality assurance officer must:
(a)  have documented training or experience in quality

assurance procedures and be knowledgeable in the quality
assurance requirements of this rule;

(b)  have a knowledge of the approved methods the
certified laboratory uses in order to allow him to verify that the
certified laboratory is following the approved methods;

(c)  not analyze samples as part of the regular analyses
performed by the certified laboratory;

(d)  have direct access to the highest level of management
at which decisions are taken on laboratory policy and resources,
and to the technical director;

(e)  serve as the focal point for quality assurance and
oversee and review quality control data;

(f)  objectively evaluate data and objectively perform
assessments;

(g)  oversee all aspects of sample handling, testing, report
collation and distribution with the purpose of the production of
high quality results; and

(h)  conduct or oversee and be responsible for an annual
review of the entire technical operation of the certified
laboratory.

(7)  One individual may be the quality assurance officer of
up to three certified laboratories.

R444-14-9.  Physical Facilities.
(1)  A certified laboratory must occupy physical facilities

that have suitable space, energy sources, lighting, heating and
ventilation to allow for proper performance of the testing.

(2)  A certified laboratory must maintain the physical
facilities to permit the production of quality results.  The

certified laboratory must assure that contamination is unlikely,
and must control variables that might adversely affect test
results, such as: temperature; humidity; electrical power;
vibration; electromagnetic fields; dust; direct sunlight;
ventilation; and lighting.

(3)  A certified laboratory must make available to technical
employees an unencumbered work area to ensure that adequate
working conditions are available for the tests.

(4)  A certified laboratory must:
(a)  control access to the laboratory;
(b)  separate incompatible tests, analyses, procedures,

materials, and the like; and
(c)  have separate sample receipt, sample storage, chemical

storage, waste storage, and data handling and storage areas.

R444-14-10.  Equipment and Reference Materials.
(1)  A certified laboratory must have on-site all equipment

and apparatus, reagents, reference materials, and glassware
necessary for the tests it performs.  All equipment used to
analyze samples must be in good working order.

(2)  A certified laboratory must have SOPs on the use,
operation, and maintenance of all equipment necessary for the
analyses it performs.

(3)  A certified laboratory must document and retain a
record of the maintenance of its equipment.  The documentation
must include:

(a)  name of item;
(b)  manufacturer name;
(c)  model and serial number;
(d)  manufacturer’s instructions;
(e)  date received;
(f)  date placed in service;
(g)  current physical location;
(h)  date and description of each maintenance activity; and
(i)  date and description of each repair.
(4)  In preparing or verifying all standard curves, a certified

laboratory must use reference materials of documented high
purity and traceability.  The certified laboratory must document
and retain a record of the origin, purity, traceability of all
reference materials.  The record must include the date the
reference material was received, the date the reference material
was opened, and the expiration date of the reference material.

(5)  A certified laboratory must use water that is free from
constituents that could potentially interfere with the sample
preparation or testing.  The certified laboratory must monitor
and document and retain a record of the quality of the laboratory
water used in testing.

(6)  For water used in microbiological methods, a certified
laboratory must analyze and document its laboratory water
annually for bactericidal properties.  For water used in
microbiological testing, a certified laboratory must also analyze
its laboratory water monthly and document the results for pH,
chlorine residual, standard plate count, and conductivity, and
the certified laboratory must also analyze the water annually and
document the results for trace metals.

(7)  A certified laboratory must use no less than analytical
grade reagents. The certified laboratory must document and
retain a record of the origin and purity of all reagents.  The
record must include the date of receipt of the reagent, the date
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the reagent was opened, and the expiration date of the reagent.

R444-14-11.  Analytical Methods.
(1)  A certified laboratory must have and maintain an in-

house methods manual and SOPs.  The methods manual and any
associated reference works must be readily available to all
technical employees.

(a)  For each approved analyte or interdependent analyte
group, the method used by the certified laboratory must be
described in the methods manual.  The method description or
separate SOP must address the following:

(i)  analyte name;
(ii)  applicable matrix or matrices;
(iii)  method detection limit;
(iv)  scope and application;
(v)  summary of the method;
(vi)  any change to the approved method:
(vii)  definitions;
(viii)  interferences;
(ix)  safety;
(x)  equipment and supplies;
(xi)  reagents and calibration standards;
(xii)  sample collection, preservation, shipment and storage;
(xiii)  quality control;
(xiv)  calibration, validation and standardization

procedures;
(xv)  data analysis and calculations;
(xvi)  method performance;
(xvii)  pollution prevention;
(xviii)  data review and acceptance criteria for QC

measures;
(xix)  waste management;
(xx)  method identifier and references; and
(xxi)  any tables, diagrams, flowcharts and validation data.
(2)  The department may only approve a certified

laboratory to analyze an analyte or interdependent analyte group
by specific method.  The department may only approve a
certified laboratory for an analyte or interdependent analyte
group using methods described in the July 1, 1992, 1993, 1994,
1995, 1996, 1997, 1998 and 1999 editions of 40 CFR Parts 141,
142, and 143 (Safe Drinking Water Act); 40 CFR Parts 136 and
503.8 (Clean Water Act); 40 CFR Parts 260 and 261 (Resource
Conservation and Recovery Act).

(3)  In analyzing a sample for compliance with the Safe
Drinking Water Act, the Clean Water Act, or the Resource
Conservation and Recovery Act, a certified laboratory must
follow the method that it reports on its final report to have used.

(4)  The department may approve a single method for
analysis of an interdependent analyte group.

R444-14-12.  Sample Management and Documentation.
(1)  A certified laboratory must develop, document and

implement a sample acceptance policy that clearly outlines the
certified laboratory’s sample acceptance requirements.  The
certified laboratory must make the sample acceptance policy
readily available to all employees who accept samples and
available to personnel who collect samples in the field.  The
sample acceptance policy must include that:

(a)  the person submitting the sample must provide full

documentation with the sample, which must include:
(i)  sample identification;
(ii)  the location, date, and time of collection;
(iii)  collector’s name; preservative added;
(iv)  matrix; and
(v)  any special remarks concerning the sample;
(b)  each sample or group of samples must include trip

blanks, field blanks, equipment blanks, duplicates or other field-
submitted quality control measures as required by the method;

(c)  each sample must be labeled with unique, durable, and
indelible identification;

(d)  each sample must show evidence of proper
preservation and use of sample containers allowed by the test
method; and

(e)  each sample must be of adequate volume for the
requested testing.

(2)  A certified laboratory must develop, document and
implement procedures that clearly outline the process to receive
samples.

(3)  A certified laboratory must check samples upon receipt
for thermal and prior to analysis for chemical preservation as
required by the method.

(a)  The certified laboratory must document the results of
preservation checks.

(b)  For each sample that does not meet the preservation
requirements of the test method, the certified laboratory must
flag it upon receipt and continually throughout all phases of the
analysis.

(4)  A certified laboratory must properly store samples in
containers and at temperatures specified by the method.  The
certified laboratory must document storage temperatures.

(5)  A certified laboratory must develop and implement
procedures to ensure and document that all samples and
subsamples are analyzed within holding times.

(6)  A certified laboratory must develop and implement a
chronological log to document the receipt of each sample.  The
certified laboratory must record the following in the log:

(a)  date of receipt at the laboratory;
(b)  date the sample was collected;
(c)  unique laboratory identification code required in R444-

14-12(7)(a);
(d)  field identification code if supplied by the submitter;
(e)  requested analysis, including method number, if

applicable; and
(f)  comments documenting sample rejection.
(7)  A certified laboratory must uniquely identify all

samples and all subsamples.
(a)  The certified laboratory must assign and document a

unique identification code to each sample container received in
the laboratory and attach a durable label with the unique
identification code to the sample container.

(b)  The certified laboratory must establish and document
a link from subsamples back to the original sample.

(c)  The certified laboratory shall treat all samples from
public water supplies as routine compliance samples, except
those samples for which the request clearly indicates that the
samples are submitted as repeat or noncompliance samples.

(8)  Each certified laboratory must have a record keeping
system that allows historical reconstruction of all laboratory
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activities that produce analytical data.
(a)  The certified laboratory must document, either in hard

copy or machine readable format, all original raw data for each
sample and subsample for the testing performed on each sample
and subsample.

(b)  The certified laboratory must associate the raw data
from the test with a laboratory sample identification number, the
date of analysis, instrument used, method used, actual
calculations, and the technical employee’s initials or signature.

(c)  The certified laboratory must document which
procedures, methods, laboratory forms, policies, equipment,
personnel were used to produce the result for each test.

(9)  A certified laboratory must retain all correspondence
and notes from conversations concerning the final disposition of
samples that the certified laboratory has rejected and must
document any decision to proceed with the analysis of
compromised samples which were improperly sampled, or were
received with insufficient documentation, were improperly
preserved, were received in the wrong containers, or were
received beyond the holding time.

(10)  The certified laboratory must produce a final report of
its analysis.

(a)  The final report must document the method used to
produce each result.  If the certified laboratory deviated from the
test method used in producing the result, the method description
on the final report must indicate that the method was modified.
The certified laboratory must describe on the final report any
abnormal condition of the sample, deviation from holding time,
or preservation requirements that in the judgement of the
certified laboratory might affect the result.  The certified
laboratory must produce the final report in such a way that the
information required by this subsection is unambiguous, is
inseparable from the final result, and that clearly defines the
nature and substance of the variation.

(b)  The certified laboratory must make a final report in a
single identifiable document.  It shall accurately, clearly,
unambiguously, and objectively give the results in a manner that
is understandable to the client.  The basic information in the
final report must include the following:

(i)  report title with the name, address and phone number
of the certified laboratory;

(ii)  the name of client or project, and the client
identification number;

(iii)  description and laboratory identification code of the
sample;

(iv)  the dates of sample collection, sample receipt, sample
preparation, and sample analysis;

(v)  the time of either sample preparation or analysis or
both if the required holding time for either activity is 48 hours
or less;

(vi)  a method identifier for each method, including
methods for preparation steps, used to produce the test result;

(vii)  the MDL or minimum reporting limit for the test
result;

(viii)  the test result;
(ix)  a description of any quality control failures and

deviations from the accepted method or methods;
(x)  the signature and title of the individuals who accept

responsibility for the content of the report;

(xi)  date of issue; and
(xii)  a clear identification of any result generated by a

laboratory other than the laboratory producing the report, with
the name and address of the subcontracted laboratory.

(c)  The certified laboratory must support by supplementary
documentation any correction, addition or deletion from an
original final report after it has been issued.  Any correction,
addition or deletion must clearly identify its purpose, and must
meet all reporting requirements of this rule.

(d)  If authorized by the public water system, the certified
laboratory must also report the results of routine compliance
drinking water samples from the public water system to the
Department of Environmental Quality, Division of Drinking
Water.  Reports to the Department of Environmental Quality,
Division of Drinking Water may be filed electronically or by
other means acceptable to Department of Environmental
Quality, Division of Drinking Water.

(11)  If a certified laboratory offers that it can document
chain of custody in its testing to meet legal and evidentiary
standards, the certified laboratory must establish procedures to
establish and document chain of custody sufficient to meet legal
and evidentiary standards.

(12)  A certified laboratory must retain for five years all
documentation required by this rule.

(a)  If the certified laboratory retains in a machine readable
format any documentation required by this rule, the certified
laboratory must maintain it in a protected form that either
prohibits or clearly indicates any deletion or alteration to the
documentation.

(b)  All documentation required by this rule must be
available to the department.

R444-14-13.  Proficiency Testing.
For a certified laboratory to become approved and to

maintain approval for an analyte or an interdependent analyte
group by a specific method, the certified laboratory must, at its
own expense, meet the proficiency testing requirements of this
rule.

(1)  The certified laboratory must enroll and participate in
a proficiency testing program for each analyte or interdependent
analyte group.  For each analyte or interdependent analyte group
for which proficiency testing is not available, the certified
laboratory must establish, maintain, and document the accuracy
and reliability of its procedures through a system of internal
quality management.

(a)  The certified laboratory must participate in more than
one proficiency testing program if necessary to be evaluated to
obtain or maintain approval to analyze an analyte or
interdependent analyte group.

(b)  The certified laboratory must, prior to obtaining
approval, notify the department of the authorized proficiency
testing program or programs in which it has enrolled for each
analyte or interdependent analyte group.

(2)  The certified laboratory must follow the proficiency
testing provider’s instructions for preparing the proficiency
testing sample and must analyze the proficiency testing sample
as if it were a client sample.

(a)  The certified laboratory must notify the department
before the certified laboratory changes enrollment in an
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authorized proficiency testing program.
(b)  The certified laboratory must direct the proficiency

testing provider to send, either in hard copy or electronically, a
copy of each evaluation of the certified laboratory’s proficiency
testing audit results to the department.  The certified laboratory
must allow the proficiency testing provider to release all
information necessary for the department to assess the certified
laboratory’s compliance with this rule.

(c)  The following are strictly prohibited:
(i)  performing multiple analyses (replicates, duplicates)

which are not normally performed in the course of analysis of
routine samples;

(ii)  averaging the results of multiple analyses for reporting
when not specifically required by the method; or

(iii)  permitting anyone other than bona fide laboratory
employees who perform the analyses on a day-to-day basis for
the certified laboratory to participate in the generation of data or
reporting of results.

(3)  In each calendar year, the certified laboratory must
complete at least two separate proficiency testing audits for each
analyte or interdependent analyte group.

(4)  The certified laboratory may not:
(a)  discuss the results of a proficiency testing audit with

any other laboratory until after the deadline for receipt of results
by the proficiency testing provider;

(b)  if the certified laboratory has multiple testing sites or
separate locations, discuss the results of a proficiency testing
audit across sites or locations until after the deadline for receipt
of results by the proficiency testing provider;

(c)  send proficiency testing samples or portions of samples
to another laboratory to be tested; or

(d)  knowingly receive a proficiency testing sample from
another laboratory for analysis and fail to notify the department
of the receipt of the other laboratory’s sample within five
business days of discovery.

(5)  The certified laboratory must maintain a copy of all
proficiency testing records, including analytical worksheets.
The proficiency testing records must include a copy of the
authorized proficiency testing provider report forms used by the
laboratory to record proficiency testing results,

(a)  The director of the certified laboratory must sign and
retain an attestation statement stating that the certified
laboratory followed the proficiency testing provider’s
instructions for preparing the proficiency testing sample and
analyzed the proficiency testing sample as if it were a client
sample.

(b)  The certified laboratory must analyze and report the
results of the proficiency testing test by the deadline set by the
proficiency testing provider.

(6)  Upon receipt of the evaluation of the results from the
proficiency testing provider, the department shall assign a grade
for each analyte where:

(a)  "Acceptable" equals 100;
(b)  "Not acceptable" equals zero; and
(c)  "Nonparticipation" equals zero.
(7)  The certified laboratory must receive a grade of 100 for

any single analyte to pass a proficiency testing audit for that
analyte.  The certified laboratory must receive an average grade
of 80 for any interdependent analyte group to pass a proficiency

testing audit for the interdependent analyte group.
(a)  If the proficiency testing evaluation is to obtain or

maintain approval for an interdependent analyte group by a
single method, the grade for the interdependent analyte group is
the average of the grades for the individual analytes in the
evaluation of the results from the proficiency testing provider.

(b)  If the proficiency testing evaluation is of multiple
concentrations of a single analyte, the department shall average
the grades for individual concentrations and assign the average
as the grade for the analyte.

(8)  If the certified laboratory fails a proficiency testing
audit, it must submit a corrective action plan to the department.

R444-14-14.  Quality System.
(1)  A certified laboratory must adhere to the requirements

found in Chapter 5, Quality Systems, of the National
Environmental Laboratory Accreditation Conference Standards
approved July 1999, which are incorporated by reference.

R444-14-15.  Corrective Action Procedure.
(1)  A certified laboratory must develop written SOPs that

govern its response to quality control results that are outside
acceptance ranges that the certified laboratory has established to
meet the requirements of the method or this rule.  The SOPs
must address the following:

(a)  identification of anticipated problems and the
anticipated or recommended corrective action to correct or
eliminate the problem and future occurrences of the problem;
and

(b)  requirements for written records that document both
anticipated and unanticipated problems, the corrective measures
taken, and the final outcome of the corrective action.

(2)  A certified laboratory must have written policy and
procedures for the resolution of complaints it receives about the
laboratory’s activities.  The certified laboratory must document
and maintain records of complaints and of the actions taken by
the laboratory in response to each complaint.

(3)  A certified laboratory must document a response to
each deficiency noted on the department written report of the
department’s findings from an on-site assessment.

(4)  A certified laboratory must have written policy and
procedures to identify the cause and resolve the cause for a
failed proficiency testing audit.  The certified laboratory must
document and maintain records of its actions taken to resolve
the cause for the failure.

R444-14-16.  Denial, Suspension and Revocation.
(1)  The department may suspend the certificate of a

certified laboratory for an approved analyte or interdependent
analyte group if the certified laboratory fails two of three of its
most recent proficiency testing audits required by section R444-
14-13.  The department may remove the suspension of a
certified laboratory for an analyte or an interdependent analyte
group if the certified laboratory passes the next two proficiency
testing audits required by section R444-14-13.

(2)  The department shall revoke approval for a an analyte
or an interdependent analyte group if the approval for the
analyte or the interdependent analyte group is under department
suspension and if the certified laboratory fails a proficiency
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testing audit required by section R444-14-13.
(3)  If a certified laboratory fails to submit a corrective

action plan to the department within thirty days of the
department’s sending a notice of failure of a proficiency testing
audit required by section R444-14-13, the department shall
revoke the approval for the analyte or interdependent analyte
group.

(4)  If the department has revoked a certified laboratory’s
approval for an analyte or interdependent analyte group because
of failure of a proficiency testing audit in three of the last four
proficiency testing audits required under section R444-14-13,
the certified laboratory may seek approval, but not prior to 6
months from the revocation of approval.  The certified
laboratory may seek this approval by:

(a)  requesting approval in writing for the analyte or
interdependent analyte group; and

(b)  passing two proficiency testing audits under section
R444-14-13.

(5)  The department may revoke approval for an analyte or
interdependent analyte group if a certified laboratory does not
adhere to the approved method or to the quality system
requirements of this rule.

(6)  The department may deny certification if the applicant
laboratory:

(a)  fails to meet the personnel qualifications for key
personnel, including the education, training and experience
requirements as required by the department;

(b)  refuses the certification officer entry to the laboratory
for any on-site assessment;

(c)  refuses the certification officer access to the laboratory
records for any assessment; or

(d)  fails to correct deficiencies identified in a prior on-site
assessment.

(7)  If the department denies certification because the
applicant laboratory submitted an unacceptable corrective action
plan, the applicant laboratory may submit only one additional
corrective action plan to remedy the deficiencies.  If the
department determines that the corrective action plan is
insufficient to correct the deficiencies, the applicant laboratory
must wait six months before again applying for certification.

(8)  The department may suspend a certified laboratory if
the certified laboratory fails to notify the department within 30
calendar days of changes in key personnel or laboratory
location.

(9)  The department may revoke a certified laboratory’s
certification for a minimum of one year if it:

(a)  submits a proficiency testing sample to another
laboratory for analysis;

(b)  submits proficiency testing sample results generated by
another laboratory as its own;

(c)  receives a proficiency testing sample from another
applicant or certified laboratory for analysis and fails to notify
the department of the receipt of other certified laboratory’s
sample within five business days of discovery;

(d)  falsifies data on any report or is involved in any other
deceptive practice;

(e)  misrepresents any material fact pertinent to receiving
certification; or

(f)  fails to correct deficiencies from an on-site assessment

by the date agreed to in the corrective action plan.
(10)  The department may revoke a certified laboratory’s

certification if it:
(a)  refuses the certification officer entry to the certified

laboratory for an on-site assessment;
(b)  permits persons other than its employees to perform or

report results of analyses governed by this rule;
(c)  does not meet the personnel requirements and

responsibilities under R444-14-8; or
(11)  The department shall revoke a certified laboratory’s

certification if it fails to pay its annual certification or approval
fee within 90 calendar days of invoice.  The department may
revoke a certified laboratory’s certification if it fails to pay any
approval fee within 90 calendar days of invoice.  A laboratory
whose certification has been revoked for failure to pay
certification or approval fees may not reapply for certification
until it pays past due fees.

(12) The Department may suspend the laboratory’s
certification if the department finds the public interest, safety,
or welfare requires emergency action.

R444-14-17.  Recognition of NELAP Accreditation.
The department may certify a laboratory that is NELAP-

accredited.  A laboratory seeking certification because of its
NELAP accreditation must provide evidence of its accreditation
and apply for certification on that basis.  A laboratory certified
on the basis of NELAP accreditation must obtain approval from
the department for each analyte or interdependent analyte group
and meet the approval requirements of this rule.

R444-14-18.  Penalties.
A laboratory violates this rule and is subject to the

penalties provided in Title 26, Chapter 23, including
administrative and civil penalties of up to $5,000.00 for each
offense, criminal sanctions of a class B misdemeanor on the first
offense and a class A misdemeanor on the second offense, and
criminal penalties of up to $5,000.00 for each offense if it:

(1)  without being certified under this rule, holds itself out
as one capable of testing samples for compliance with Federal
Safe Drinking Water Act, Federal Clean Water Act, Federal
Resource Conservation and Recovery Act; or

(2)  without being approved to analyze for the analyte or
interdependent analyte group, analyzes samples for the analyte
or interdependent analyte group for compliance with rules
established by the Utah Department of Environmental Quality
that require that the analysis be conducted by a certified
laboratory.

KEY:  laboratories
March 1, 2000 26-1-30(2)(m)
Notice of Continuation June 13, 2002



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 192

R477.  Human Resource Management, Administration.
R477-1.  Definitions.
R477-1-1.  Definitions.

The following definitions apply throughout these rules
unless otherwise indicated within the text of each rule.

(1)  Abandonment of Position:  A discretionary act of
termination resulting from an employee’s unexcused absence
from work or failure to come to work for three consecutive days
when the employee is capable, but does not properly notify his
supervisor.

(2)  Active Duty:  Full-time active military or reserve duty;
a term used for veteran’s preference adjustments.  It does not
include active or inactive duty for training or initial active duty
for training.

(3)  Actual Hours Worked:  Time spent performing duties
and responsibilities associated with the employee’s job
assignments.  This time is calculated in increments of 15
minutes or more for purposes of overtime accrual, and shall not
include "on-call," holiday leave, or any other leave time taken
off during the work period.

(4)  Administrative Leave:  Leave with pay granted to an
employee at management discretion that is not charged against
the employee’s leave accounts.

(5)  Administrative Adjustment:  A DHRM approved
change of a position from one job to another job or salary range
change for administrative purposes that is not based on a change
of duties and responsibilities.

(6)  Administrative Salary Decrease:  A salary decrease of
one or more pay steps based on non-disciplinary administrative
reasons determined by an agency executive director or
commissioner.

(7)  Administrative Salary Increase:  A salary increase of
one or more pay steps based on special circumstances
determined by an agency executive director or commissioner.

(8)  Agency:  Any department, division, institution, office,
commission, board, committee, or other entity of state
government.

(9)  Agency Head:  The chief executive officer of each
agency or their designated appointee.

(10)  Agency Management:  The agency head and all other
officers or employees who have responsibility and authority to
establish, implement, and manage agency policies and programs.

(11)  Appeal:  A formal request to a higher level review for
consideration of an unacceptable grievance decision.

(12)  Appointing Authority:  The officer, board,
commission, person or group of persons authorized to make
appointments in their agencies.

(13)  Assignment:  Appointment of an employee to a
position.

(14)  "At will" Employee:  An individual appointed to work
for no specified period of time or one who has not acquired
career service status and may be terminated at any time without
just cause.

(15)  Bumping:  A procedure that may be applied in a
reduction-in-force action (RIF).  It allows employees with
higher retention points to bump other employees with lower
retention points who are in the same categories of work
identified in the work force adjustment plan, as long as
employees meet the eligibility criteria outlined in

interchangeability of skills.
(16)  Career Exempt Employee:  An employee appointed

to a position exempt from career service in state employment
and who serves at the pleasure of the appointing authority.

(17)  Career Exempt Position:  A position in state service
exempted by law from provisions of competitive career service,
as prescribed in 67-19-15 and in R477-2-1(1).

(18)  Career Mobility:  A time-limited assignment of an
employee to another position of equal or higher salary for
purposes of professional growth or fulfillment of specific
organizational needs.

(19)  Career Service Employee:  An employee who has
successfully completed a probationary period in a career service
position.

(20)  Career Service Status:  Status granted to employees
who successfully completes a probationary period for
competitive career service positions.

(21)  Category of Work:  Jobs, work units, or other
definable categories of work within departments, divisions,
institutions, offices, commissions, boards or committees that are
designated by the agency head as the Category of Work to be
eliminated through a reduction-in-force.  These are subject to
review by the Executive Director, DHRM.

(22)  Certifying:  The act of verifying the qualifications and
availability of individuals on the hiring list.  The number of
individuals certified shall be based on standards and procedures
established by the Department of Human Resource
Management.

(23)  Change of Workload:  A change in the work
requirements or a need to eliminate or create particular positions
in an agency caused by legislative action, financial
circumstances, or administrative reorganization.

(24)  Classification Grievance:  The approved procedure by
which a career service employee may grieve a formal
classification decision regarding the classification of the
employee’s position.

(25)  Classified Service:  Positions that are subject to the
classification and compensation provisions stipulated in Section
67-19-12 of the Utah Code Annotated.

(26)  Classification Study: A Classification review
conducted by DHRM or an approved contract agency, under the
rules outlined in R477-4-3.  A study may include single or
multiple job or position reviews.

(27)  Compensatory Time:  Time off that is provided to an
employee in lieu of monetary overtime compensation.

(28)  Constant Review:  A period of formal review of an
employee, not to exceed six months, resulting from substandard
performance or behavior, as defined by Utah law and contained
in these rules.  Removal from constant review requires a formal
evaluation.

(29)  Contract Agency: An agency with authority to
perform specific HR functions as outlined in a formal delegation
agreement with DHRM under authority of section 67-19-7.

(30)  Contractor:  An individual who is contracted for
service, is not supervised by a state supervisor, but is
responsible for providing a specified service for a designated fee
within a specified time.  The contractor shall be responsible for
paying all taxes and FICA payments, and shall not accrue
benefits.
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(31)  Corrective Action:  A written administrative action to
address substandard performance or behavior of an employee as
described in R477-10-2.  Corrective action includes a period of
constant review.

(32)  Demeaning Behavior:  Any behavior which lowers
the status, dignity or standing of any other individual.

(33)  Demotion:  An action resulting in a salary reduction
on the current salary range or the movement of an incumbent
from one job or position to another job or position having a
lower salary range, which may include a reduction in salary.

(34)  Department:  The Department of Human Resource
Management.

(35)  Derisive Behavior:  Any behavior which insults,
taunts, or otherwise belittles or shows contempt for another
individual.

(36)  Designated Hiring Rule:  A rule promulgated by
DHRM that defines which individuals on a certification are
eligible for appointment to a career service position.

(37)  DHRM:  The Department of Human Resource
Management.

(38)  DHRM Approved Recruitment and Selection System:
The state’s recruitment and selection system, which includes:

(a)  continuous recruitment of all positions;
(b)  a centralized and automated computer database of

resumes and related information administered by the Department
of Human Resource Management;

(c)  decentralized access to the database based on
delegation agreements.

(39)  Disability:  Disability shall have the same definition
found in the Americans With Disabilities Act (ADA) of 1990,
42 USC 12101 (1994); Equal Employment Opportunity
Commission regulation, 29 CFR 1630 (1993); including
exclusions and modifications.

(40)  Disciplinary Action:  Action taken by management
under the rules outlined in R477-11.

(41)  Discrimination:  Unlawful action against an employee
or applicant based on race, religion, national origin, color, sex,
age, disability, protected activity under the anti-discrimination
statutes, political affiliation, military status or affiliation, or any
other non-merit factor, as specified by law.

(42)  Dismissal:  A separation from state employment for
cause.

(43)  Drug-Free Workplace Act:  A 1988 congressional act,
34 CFR 85 (1993), requiring a drug-free workplace certification
by state agencies that receive federal grants or contracts.

(44)  Employee Personnel Files: For purposes of Titles 67-
18 and 67-19, the files maintained by DHRM and agencies as
required by R477-2-5.  This does not include employee
information maintained by supervisors.

(45)  Employment Eligibility Certification:  A requirement
of the Immigration Reform and Control Act of 1986, 8 USC
1324 (1988) that employers verify the identity and eligibility of
individuals for employment in the United States.

(46)  "Escalator" Principle:  Under the Uniformed Services
Employment and Reemployment Rights Act (USERRA),
returning veterans are entitled to return back onto their seniority
escalator at the point they would have occupied had they not left
state employment.

(47)  Equal Employment Opportunity (EEO):  Non-

discrimination in all facets of employment by eliminating
patterns and practices of illegal discrimination.

(48)  Excess Hours:  A category of compensable hours
separate and apart from compensatory or overtime hours that
accrue at straight time only when an employee’s hours actually
worked, plus additional hours paid but not worked, exceed an
employee’s normal work period.

(49)  Executive Director:  The executive director of the
Department of Human Resource Management.

(50)  Fair Employment Opportunity and Practice:  Assures
fair treatment of applicants and employees in all aspects of
human resource administration without regard to age, disability,
national origin, political or religious affiliation, race, sex, or any
non-merit factor.

(51)  Fitness For Duty Evaluation:  Evaluation, assessment
or study by a licensed professional to determine if an individual
is able to meet the performance or conduct standards required
by the position held, or is a direct threat to the safety of self or
others.

(52)  FLSA:  Fair Labor Standards Act.  The federal statute
that governs overtime.  See 29 USC 201 (1996).

(53)  FLSA Exempt:  Employees who are exempt from the
Fair Labor Standards Act.

(54)  FLSA Non-Exempt:  Employees who are not exempt
from the Fair Labor Standards Act.

(55)  Full Time Equivalent (FTE):  The budgetary
equivalent of one full time position filled full time for one year.

(56)  Furlough:  A temporary leave of absence from duty
without pay for budgetary reasons or lack of work.

(57)  Grievance:  A career service employee’s claim or
charge of the existence of injustice or oppression, including
dismissal from employment resulting from an act, occurrence,
omission, condition, discriminatory practice or unfair
employment practice not including position classification or
schedule assignment.

(58)  Grievance Procedures:  The statutory process of
grievances and appeals as set forth in Sections 67-19a-101
through 67-19a-408 and the rules promulgated by the Career
Service Review Board.

(59)  Gross Compensation:  Employee’s total earnings,
taxable and untaxable, as shown on the employee’s paycheck
stub.

(60)  Hiring List:  A list of qualified and interested
applicants who are eligible to be considered for appointment or
conditional appointment to a specific position.

(61)  Hostile Work Environment:  A work environment or
work related situation where an individual suffers physical or
emotional stress due to the unwelcome behavior of another
individual which is motivated by race, religion, national origin,
color, sex, age, disability or protected activity under the anti-
discrimination statutes.

(62)  HRE:  Human Resource Enterprise; the state human
resource management information system.

(63)  Immediate Supervisor:  The employee or officer who
exercises direct authority over an employee and who appraises
the employee’s performance.

(64)  Incompetence:  Inadequacy or unsuitability in
performance of assigned duties and responsibilities.

(65)  Inefficiency:  Wastefulness of government resources
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including time, energy, money, or staff resources or failure to
maintain the required level of performance.

(66)  Interchangeability of Skills:  Employees are
considered to have interchangeable skills only for those classes
of positions they have previously held successfully in Utah state
government employment or for those classes of positions which
they have successfully supervised and for which they satisfy job
requirements.

(67)  Intern:  An individual in a college degree program
assigned to work in an activity where on-the-job training is
accepted.

(68)  Job:  A group of positions similar in duties
performed, in degree of supervision exercised or required, in
requirements of training, experience, or skill and other
characteristics.  The same, salary range and test standards are
applied to each position in the group.

(69)  Job Series:  Two or more jobs in the same functional
area having the same job class title, but distinguished and
defined by increasingly difficult levels of duties and
responsibilities and requirements.

(70)  Job Proficiency Rating:  An average of the last three
annual performance evaluation ratings used in reduction in force
proceedings.

(71)  Job Requirements:  Skill requirements defined a the
job level.

(72)  Job Description:  A document containing the duties,
distinguishing characteristics, knowledge, skills, and other
requirements for a job.

(73)  Job Identification Number:  A unique number
assigned to a job by DHRM.

(74)  Legislative Salary Adjustment:  A legislatively
approved salary increase for a specific category of employees
based on criteria determined by the Legislature.

(75) Malfeasance: Intentional wrongdoing, deliberate
violation of law or standard, or mismanagement of
responsibilities.

(76)  Market Comparability Adjustment:  Legislatively
approved reallocation of a salary range for a job based on a
compensation survey conducted by DHRM.

(77)  Merit Increase:  A legislatively approved and funded
salary increase for employees to recognize and reward
successful performance.

(78)  Misfeasance:  The improper or unlawful performance
of an act that is lawful or proper.

(79)  Nonfeasance:  Failure to perform either an official
duty or legal requirement.

(80)  Performance Evaluation:  A formal, periodic
evaluation of an employee’s work performance.

(81)  Performance Evaluation Date:  The date when an
employee’s performance evaluation shall be conducted.  An
evaluation shall be conducted at least once during the
probationary period and no less than once annually thereafter
consistent with the common review date.

(82) Performance Management:  The ongoing process of
communication between the supervisor and the employee which
defines work standards and expectations, and assesses
performance leading to a formal annual performance evaluation.

(83)  Performance Plan:  A written summary of the
standards and expectations required for the successful

performance of each job duty or task.  These standards normally
include completion dates and qualitative and quantitative levels
of performance expectations.

(84)  Performance Standard:  Specific, measurable,
observable and attainable objectives that represent the level of
performance to which an employee and supervisor are
committed during an evaluation period.

(85)  Personnel Adjudicatory Proceedings:  The informal
appeals procedure contained in Title 63, Chapter 46b, for all
human resource policies and practices not covered by the state
employees grievance procedure promulgated by the Career
Service Review Board, or the classification appeals procedure.

(86)  Position:  A unique set of duties and responsibilities
identified by DHRM authorized job and position management
numbers.

(87)  Position Description:  A document that describes the
detailed tasks performed, as well as the knowledge, skills,
abilities, and other requirements of a specific position.

(88)  Position Management Report:  A document that lists
an agency’s authorized positions including job identification
numbers, salaries, and schedules.  The list includes occupied or
vacant positions and full or part-time positions.

(89)  Position Sharing:  A situation where two employees
share the duties and responsibilities of one full-time career
service position.  Salary, retirement service credits and leave
benefits for position sharing employees are pro-rated according
to the number of hours worked.  To be eligible for benefits,
position sharing employees must work at least 50% of a full-
time equivalent.

(90)  Probationary Period:  A period of time considered
part of the selection process, identified at the job level, the
purpose of which is to allow management to evaluate an
employee’s ability to perform assigned duties and
responsibilities and to determine if career service status should
be granted.

(91)  Productivity Step Adjustment:  A management
authorized salary increase of one to four steps.  Management
and employees agree to the adjustment for employees who
accept an increased workload resulting from FTE reductions and
agency base budget reduction.

(92)  Promotion:  A management initiated action moving
an employee from a position in one job to a position in another
job having a higher maximum salary step.

(93)  Protected Activity:  Opposition to discrimination or
participation in proceedings covered by the anti-discrimination
statutes.  Harassment based on protected activity can constitute
unlawful retaliation.

(94)  Reappointment:  Return to work of an employee from
the reappointment register.  Accrued annual leave, converted
sick leave, compensatory time and excess hours in their former
position were cashed out at termination.

(95)  Reappointment Register:  A register of career service
employees who have been separated in a reduction in force
because of inadequate funds, change of workload or lack of
work.  It also includes career service employees who accepted
exempt positions without a break in service and who were not
retained, unless discharged for cause, and those employees who
by the Career Service Review Board’s decision are placed on the
reappointment register.
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(96)  Reasonable Suspicion:  Knowledge sufficient to
induce an ordinary, reasonable and prudent person to arrive at
a conclusion of thought or belief based on factual, non-
subjective and substantiated observations or reported
circumstances.  Factual situations verified through personal
visual observation of behavior or actions, or substantiated by a
reliable witness.

(97) Reassignment:  A management initiated action moving
an employee from his current job or position to a job or position
of an equal salary range for administrative, corrective action or
other reasons not included in the definition of demotion, transfer
or reclassification.  Management may also move an employee to
a job or position with a lower salary range when permitted by
applicable Federal or state law, including, but not limited to the
American Disabilities Act.  A reassignment may be to one or
more of the following:

A.  a different job or position;
B.  a different organizational unit; or
C.  a different work location.
(98)  Reclassification:  A DHRM or an approved contract

agency reallocation of a single position or multiple positions
from one job to another job to reflect management initiated
changes in duties and responsibilities as determined by a
classification study.

(99)  Reduction in Force:  (RIF)  Abolishment of positions
resulting in the termination of staff.  RIFs can occur due to
inadequate funds, a change of workload, or a lack of work.

(100)  Reemployment:  Return to work of an employee who
terminated state employment to join the uniformed services
covered under USERRA.  Accrued annual leave, converted sick
leave, compensatory time and excess hours may have been
cashed out at termination.

(101)  Rehire:  Return to work of a former career service
employee who terminated state employment.  Accrued annual
leave, converted sick leave, compensatory time and excess hours
in their former position were cashed out at termination.

(102)  Retaliation:  An adverse employment action taken
against an employee who has engaged in a protected act.  The
adverse action must have a causal link.

(103)  Requisition:  An electronic document used for Utah
Skill Match search and tracking purposes that includes specific
information for a particular position.

(104)  Return from LWOP:  A return to work from any
leave without pay status.  Accrued annual leave, converted sick
leave, compensatory time and excess hours may have been
cashed out before the leave without pay period began.

(105)  Ridiculing Behavior:  Any behavior specifically
performed to cause humiliation or to mock, taunt or tease
another individual.

(106)  RIF’d Employee:  An employee who is placed on the
reappointment register as a result of a reduction in force.

(107)  Safety Sensitive Position:  A position approved by
DHRM that includes the performance of functions:

(a)  directly related to law enforcement; or
(b)  involving direct access or having control over direct

access to controlled substance; or
(c)  directly impacting the safety or welfare of the general

public.
(d) which require an employee to carry or have access to

firearms.
(108)  Salary Range:  The segment of an approved pay plan

assigned to a job.
(109)  Schedule:  The determination of whether a position

meets criteria stipulated in the Utah Code Annotated to be
career service (Schedule B) or career service exempt (Schedule
A).

(110)  Serious Health Condition:  An illness, injury,
impairment, physical or mental condition that involves:

(a)  In-patient care in a hospital, hospice, or residential
medical care facility;

(b)  Continuing treatment by a health care provider.
(111)  Sexual Harassment:
(a)  A form of unlawful discrimination of a sexual nature

which is unwelcome and pervasive, demeaning, ridiculing,
derisive or coercive and results in a hostile, abusive or
intimidating work environment.

(i)  Level One:  sex role stereotyping
(ii)  Level Two:  targeted gender harassment/discrimination
(iii)  Level Three:  targeted or individual harassment
(iv)  Level Four:  criminal touching of another’s body parts

or taking indecent liberties with another.
(b)  Any quid pro quo behavior which requires an

employee to submit to sexual conduct in return for increased
employment benefits or under threat of adverse employment
repercussions.

(112)  Tangible Employment Action:  Any significant
change in employment status e.g. hiring, firing, promotion,
failure to promote, demotion, undesirable assignment, a decision
causing a significant change in benefits, compensation
decisions, and work assignment.  Tangible employment action
does not include insignificant changes in employment status
such as a change in job title without a change in salary, benefits
or duties.

(113)  Temporary Transitional Assignment:  An assignment
on a temporary basis to a position or duties of lesser
responsibility and salary range to accommodate an injury or
illness or to provide a temporary reasonable accommodation.

(114)  Transfer:  A voluntary movement of an employee
from one job or position to another job or position for which the
employee qualifies.  A transfer may be to one or more of the
following:

a job or position with the same salary range;
a job or position with a lower salary range;
a different work location;
a different organizational unit.
(115)  Underfill:  DHRM authorization for an agency to fill

a position at a lower salary range within the same job series.
(116)  Uniformed Services:  The United States Army,

Navy, Marine Corps, Air Force, Coast Guard; Reserve units of
the Army, Navy, Marine Corps, Air Force, or Coast Guard;
Army National Guard or Air National Guard; Commissioned
Corps of Public Health Service, or any other category of persons
designated by the President in time of war or emergency.
Service in Uniformed Services includes: voluntary or
involuntary duty, including active duty; active duty for training;
initial active duty for training; inactive duty training; full-time
National Guard duty; absence from work for an examination to
determine fitness for any of the above types of duty.
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(117)  Unlawful Harassment:  Any behavior or conduct of
an unlawful nature based on race, religion, national origin,
color, sex, age, disability or protected activity under the anti-
discrimination statutes that is unwelcome, pervasive,
demeaning, derisive or coercive and results in a hostile, abusive
or intimidating work environment or tangible employment
action.

(118)  USERRA:  Uniformed Services Employment and
Reemployment Rights Act of 1994 (P.L. 103-353), requires
state governments to re-employ eligible veterans who left state
employment to enter the uniformed services and who return to
work within a specified time period after military discharge.
Employees covered under USERRA are in a leave without pay
status from their state position.

(119)  Veteran:  An individual who has served on active
duty in the armed forces for more than 180 consecutive days, or
was a member of a reserve component who served in a campaign
or expedition for which a campaign medal has been authorized.
Individuals must have been separated or retired under honorable
conditions.

(120)  Volunteer:  Any person who donates services to the
state or its subdivisions without pay or other compensation
except actual and reasonable expenses incurred, as approved by
the supervising agency.

(121)  Volunteer Experience Credit:  Credit given in
meeting job requirements to participants who gain experience
through unpaid or uncompensated volunteer work with the state,
its subdivisions or other public and private organizations.

KEY:  personnel management, rules and procedures,
definitions*
July 3, 2001 67-19-6
Notice of Continuation June 11, 2002
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R477.  Human Resource Management, Administration.
R477-2.  Administration.
R477-2-1.  Rules Applicability.

These rules apply to all career and non-career state
employees except those specifically exempted in Section 67-19-
12.

(1)  Certificated employees of the State Board of Education
are covered by these rules except for rules governing
classification and compensation, found in R477-4 and R477-7.

(2)  Non-state agencies with employees protected by the
career service provisions of these rules in R477-5, R477-6,
R477-9 and R477-11 are exempted by contract from any
provisions deemed inappropriate in their jurisdictions by the
Executive Director, DHRM.

(3)  Unless employees in exempt positions have written
contracts of employment for a definite period of time, they are
"at will" employees.  The following employees are exempt from
mandatory compliance with these rules:

(a)  Members of the Legislature and legislative employees
(b)  Members of the judiciary and judicial employees
(c)  Elected members of the executive branch and their

direct staff who are career service-exempt employees
(d)  Officers, faculty, and other employees of state

institutions of higher education
(e)  Any positions for which the salary is set by law
(f)  Attorneys in the attorney general’s office
(g)  Agency heads and other persons appointed by the

governor when authorized by statute
(h)  Employees of the Department of Community and

Economic Development whose positions have been designated
executive/professional by the executive director of the
Department of Community and Economic Development with the
concurrence of the Executive Director, DHRM.

(4)  All other exempt positions are covered by provisions
of these rules except rules governing career service status in
R477-5, R477-6, R477-9 and R477-11.

(5)  The above positions may or may not be exempt from
federal and other state regulations.

R477-2-2.  Compliance Responsibility.
Agencies shall manage their own human resources in

compliance with these rules.  Agencies are authorized to correct
any administrative errors.

(1)  The Executive Director, DHRM, may authorize
exceptions to provisions of these rules when one or more of the
following criteria are satisfied:

(a)  Applying the rule prevents the achievement of
legitimate government objectives;

(b)  Applying the rule impinges on the legal rights of an
employee;

(2)  Agency personnel records, practices, policies and
procedures, employment and actions, shall comply with these
rules and are subject to compliance audits by the DHRM.

(3)  In cases of noncompliance with the State Personnel
Management Act, Title 67, Chapter 19, and these rules, the
Executive Director, DHRM, may find the responsible agency
official to be subject to the penalties prescribed by Section 67-
19-18(1) pertaining to misfeasance, malfeasance or nonfeasance
in office.

R477-2-3.  Fair Employment Practice.
All state personnel actions must provide equal employment

opportunity for all individuals.
(1)  Employment actions including appointment, tenure or

term, condition or privilege of employment shall be based on
the ability to perform the essential duties, functions, and
responsibilities assigned to a particular position.

(2)  Employment actions shall not be based on race,
religion, national origin, color, sex, age, disability, protected
activity under the anti-discrimination statutes, political
affiliation, military status or affiliation or any other non-job
related factor, nor shall any person be subjected to unlawful
harassment by a state employee.

(3)  Any employee who alleges that they have been
illegally discriminated against, may submit a claim to the agency
head.

(a)  If the employee does not agree with the decision of the
agency head, the employee may file a complaint with the Utah
Anti-Discrimination and Labor Division.

(b)  No state official shall impede any employee from the
timely filing of a discrimination complaint in accordance with
state and federal requirements.

(4)  Employees are protected from employment
discrimination under the following laws:

(a)  The Age Discrimination in Employment Act of 1967,
29 USC 621, as implemented by 29 CFR 1625(1999).  This act
prohibits discrimination on the basis of age for individuals forty
years and over.

(b)  The Vocational Rehabilitation Act of 1973, 29 USC
701, as implemented by 34 CFR 361(1999).  This act prohibits
discrimination on the basis of disability status under any
program or activity that receives federal financial assistance.
Employers with federal contracts or subcontracts greater than
$10,000.00 must have an affirmative action plan to
accommodate qualified individuals with disabilities for
employment and advancement.  All of an employer’s operations
and facilities must comply with Section 503 as long as any of
the operations or facilities are included in federal contract work.
Section 504 incorporates the employment provisions of Title I
of the Americans With Disabilities Act of 1990.

(c)  The Equal Pay Act of 1963, 29 USC 206(d), as
implemented by 29 CFR 1620(1999).  This act prohibits
discrimination on the basis of sex.

(d)  Title VII of the Civil Rights Act of 1964 as amended,
42 USC 2000e.  This act prohibits discrimination on the basis
of sex, race, color, national origin, religion, or disability.

(e)  The Americans with Disabilities Act of 1990, 42 USC
12201.  This act prohibits discrimination against qualified
individuals with disabilities in recruitment, selection, benefits
and all other aspects of employment.

(f)  Uniformed Services Employment and Reemployment
Act of 1994, 38 USC 4301 (USERRA).  This act requires a state
to reemploy eligible veterans who left state employment for
military service and return to work within specified time periods
defined by USERRA.

R477-2-4.  Grievance Procedure for Discrimination.
The following rules outline the grievance procedure and

the specific requirements of the major laws:
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(1)  Age Discrimination in Employment Act of 1967.
(a)  An aggrieved individual may bypass the state’s

grievance procedure and file directly with the Equal
Employment Opportunity Commission (EEOC) or the Utah
Anti-Discrimination and Labor Division (UALD).

(b)  Employees shall report the alleged discriminatory act
within one of the following time periods:

(i)  180 days after the occurrence to EEOC, or
(ii)  300 days after the occurrence to EEOC if the matter

has been presented to UALD for proceedings under an
applicable state law, or

(iii)  to the EEOC 30 days after the individual receives
notice of termination of any state proceedings.

(c)  The Utah Anti-Discrimination and Labor Division of
the Labor Commission is authorized by the Equal Employment
Opportunity Commission to act on charges of employment
discrimination.  Employees must file charges within thirty days
following an act of discrimination.

(2)  Section 503 of The Rehabilitation Act of 1973, as
implemented by 34 CFR 361(1999).

(a)  An aggrieved individual may bypass the state’s
grievance mechanism and file a complaint with the granting
federal agency or the Office of Federal Contract Compliance
Programs (OFCCP) within 180 days of the discriminatory event.

(b)  If dissatisfied with the outcome of the state’s grievance
mechanism, an individual may also file a complaint with the
OFCCP within 180 days of the discriminatory event.

(3)  Section 504 of the Rehabilitation Act of 1973.
(a)  An aggrieved individual may bypass the state’s

grievance mechanism and file a complaint with the granting
federal agency.  If unsatisfied with the outcome of the state’s
grievance mechanism, an individual may also file a complaint
with EEOC.  A charge of discrimination should be filed within
180 days of the discriminatory event.

(b)  Under the 1978 amendments to the Rehabilitation Act,
the procedures for enforcing Section 504 are the same as for
Title VII of the Civil Rights Act of 1964.

(4)  The Equal Pay Act of 1963 - The enforcement
provisions of the Fair Labor Standards Act apply for an equal
pay claim. The following rules apply:

(a)  Sex discrimination in the payment of unequal wage
rates is a continuous violation, and employees have a right to
sue each payday that the discrimination persists.

(b)  Employees are not required to exhaust any
administrative procedures prior to filing an action.

(c)  Employees alleging an equal pay claim may file
directly with the Equal Employment Opportunity Commission.

(d)  Employees do not have the right to file a court action
when the Equal Employment Opportunity Commission initiates
a court proceeding on the employee’s behalf to either enjoin an
employer or to obtain recovery of an employee’s unpaid wages.

(e)  Employees must file suit within two years from the last
date of harm, unless the employer committed a willful violation
of the law, in which case, they have three years.

(5)  Title VII of the Civil Rights Act of 1964.
(a)  An aggrieved individual may bypass the state’s

grievance mechanism and file directly with the EEOC.
(b)  Time lines for filing a complaint are the same as for the

Age Discrimination Act in R477-2-4.(1).

(6)  Americans with Disabilities Act (ADA) of 1990.
(a)  An aggrieved individual may bypass the state’s

grievance procedure and file directly with the EEOC or with the
Utah Anti-Discrimination and Labor Division.

(b)  Time lines for filing a complaint are the same as for the
Age Discrimination Act in R477-2-4.(1).

(7)  Uniformed Service Employment and Re-employment
Act of 1994 (USERRA).

(a)  State statutes of limitations shall not apply to any
proceedings under USERRA.

(b)  An action may be initiated only by a person claiming
rights or benefits, not by an employer.

(c)  The United States Department of Labor, Veterans
Employment and Training Service is authorized to act on
charges of employment discrimination under USERRA.

(i)  Prior to filing an action with the Veterans Employment
and Training Service, an individual shall exhaust state
administrative procedures.

(ii)  If unsatisfied with the outcome of the State’s grievance
mechanism, an individual may file an administrative complaint.

(d)  A person who receives notice from the Veterans
Employment and Training Service of an unsuccessful attempt to
resolve a complaint may request that the complaint be referred
to the Attorney General of the United. States.  The U.S.
Attorney General is entitled to appear on behalf of, act as
attorney for, and commence action for relief in an appropriate
U.S. District Court.

(e)  An individual may commence an action for relief if that
person:

(i)  has chosen not to file a complaint through the Veterans
Employment and Training Service;

(ii)  has chosen not to request that the complaint be referred
to the U.S. Attorney General;

(iii)  has been refused representation by the U.S. Attorney
General.

R477-2-5.  Records.
(1)  DHRM shall maintain a computerized file for each

employee that contains the following, as appropriate:
(a)  Performance ratings;
(b)  Records of actions affecting employee salary, current

classification, title and salary range, salary history, and other
personal data, status or standing.

(2)  Agencies shall maintain the following records in each
employee’s personnel file:

(a)  Applications for employment, Employment Eligibility
Certification record, Form I-9, and other documents required by
Immigration and Naturalization Service (INS) Regulations,
under the Immigration Reform and Control Act of 1986,
employee signed overtime agreement, personnel action records,
notices of corrective or disciplinary actions, new employee
orientation form, benefits notification forms, performance
evaluation records, termination records.

(b)  References to or copies of transcripts of academic,
professional, or training certification or preparation.

(c)  Copies of items recorded in the DHRM computerized
file and other materials required by agency management to be
placed in the personnel file.  The agency personnel file shall be
considered a supplement to the DHRM computerized file and
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shall be subject to the rules governing personnel files.
(d)  Leave and time records.
(e)  Copies of any documents affecting the employee’s

conduct, status or salary.  The agency shall inform employees of
any changes in their records based on conduct, status or salary
no later than when changes are entered into the file.

(3)  Employees have the right to review their personnel file,
upon request, in DHRM or the agency, as governed by law and
as provided through agency policy.

(a)  Employees may correct, amend, or challenge any
information in the DHRM computerized or agency personnel
file, through the following process:

(i)  The employee shall request in writing that changes
occur.

(ii)  The employing agency shall be given an opportunity
to respond.

(iii)  Disputes over information that are not resolved
between the employing agency and the employee, shall be
decided in writing by the Executive Director, DHRM.  DHRM
shall maintain a record of the employee’s letter; the agency’s
response; and the DHRM Executive Director’s decision.

(4)  When a disciplinary action is rescinded or disapproved
upon appeal, forms, documents and records pertaining to the
case shall be removed from the personnel file.

(a)  When the record in question is on microfilm, a seal will
be placed on the record and a suitable notice placed on the
carton or envelope.  This notice shall indicate the limits of the
sealed section and the authority for the action.

(5)  Upon employee termination, DHRM and agencies shall
retain computerized records for thirty years.  Agency hard copy
records shall be retained by the agency for a minimum of two
years, then transferred to the State Record Center by State
Archives Division to be retained for 65 years.

(6)  Information classified as private in both DHRM and
agency personnel and payroll files shall be available only to the
following people:

(a)  the employee;
(b)  users authorized by the Executive Director who have

a legitimate "need-to-know";
(c)  individuals who have the employee’s written consent.
(7)  Utah is an open records state, according to Chapter 2,

Title 63, the Government Records Access and Management Act.
Employment verification requests shall be in writing and
initiated by the employee.  The following information
concerning current or former state employees, volunteers,
independent contractors, and members of advisory boards or
commissions shall be given to the public upon written request
where appropriate with the exception of undercover law
enforcement personnel:

(a)  the employee’s name;
(b)  gross compensation;
(c)  salary range;
(d)  contract fees;
(e)  the nature of employer-paid benefits;
(f)  the basis for and the amount of any compensation in

addition to salary, including expense reimbursement;
(g)  job title;
(h)  performance plan;
(i)  education and training background as it relates to

qualifying the individual for the position;
(j)  previous work experience as it relates to qualifying the

individual for the position;
(k)  date of first and last employment in state government;
(l)  the final disposition of any appeal action by the Career

Service Review Board;
(m)  the final disposition of any disciplinary action;
(n) work location;
(o) a work telephone number;
(p) city and county of residence, excluding street address;
(q) honors and awards as they relate to state government

employment;
(r) number of hours worked per pay period;
(s) gender;
(t) other records as approved by the State Records

Committee.
(8)  When an employee transfers from one state agency to

another, the former agency shall transfer the employee’s original
file to the new agency.  The file shall contain a record of all
actions that have affected the employee’s status and standing.

(9)  An employee may request a copy of any documentary
evidence used for disciplinary purposes in any formal hearing
regardless of the documents source, prior to such use.  This shall
not apply to documentary evidence used for rebuttal.

(10)  Employee medical information obtained orally or
documented in separate confidential files is considered private
or controlled information.  Communication must adhere to the
Government Records Access and Management Act, Section 63-
2-101.  Employees who violate confidentiality are subject to
state disciplinary procedures and may be personally liable for
slander or libel.

(11)  In compliance with the Government Records Access
and Management Act, only information classified as "public" or
"private" which can be determined to be related to and necessary
for the disposition of a long term disability or unemployment
insurance determination shall be approved for release on a need
to know basis.  The agency human resource manager or
authorized manager in DHRM shall make the determination.

(12)  Employees may verbally request the release of
information for personal use; or authorize in writing the release
of their performance records for use by an outside agent based
on a need to know authorization.  "Private" data shall only be
released, except to the employee, after a written request has
been evaluated and approved.

R477-2-6.  Release of Information in a Reference Inquiry.
Reference checks or inquiries made regarding current or

former public employees, volunteers, independent contractors,
and members of advisory boards or commissions can be released
if the information falls under a category outlined in R477-2-
5(7), or if the subject of the record has signed and provided a
reference release form for information authorized under Title
63, Chapter 2.

(1)  The employment record is the property of Utah State
Government with all rights reserved to utilize, disseminate or
dispose of in accordance with the Government Records Access
and Management Act.

(2)  Additional information may be provided if authorized
by law.
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R477-2-7.  Employment Eligibility Certification
(Immigration Reform and Control Act - 1986).

(1)  All career and non-career employees appointed on and
after November 7, 1986, as a new hire, rehire, interdepartmental
transfer or through reciprocity with or assimilation from another
career service jurisdiction must provide verifiable
documentation of their identity and eligibility for employment
in the United States as required under the Immigration Reform
and Control Act of 1986.

(2)  Agency hiring officials are responsible for verifying the
identity and employment eligibility of these employees, by
completing all sections of the Employment Eligibility
Certification Form I-9 in conformance with Immigration and
Naturalization Service (INS) Regulations.  The I-9 form shall be
maintained in the agency personnel file.

R477-2-8.  Disclosure by Public Officers Supervising a
Relative.

It is unlawful for a public officer to appoint, directly
supervise, or to make salary or performance recommendations
for relatives except as prescribed in the Nepotism Act, Section
52-3-1.

(1)  A public officer supervising a relative shall make a
complete written disclosure of the relationship to the chief
administrative officer of the agency or institution, in accordance
with Section 52-3-1.

R477-2-9.  Employee Liability.
An employee who becomes aware of any occurrence which

may give rise to a law suit, who receives notice of claim, or is
sued because of an incident related to his employment, shall
give immediate notice to his supervisor and to the Department
of Administrative Services, Office of Risk Management.

(1)  In most cases, under provisions of the Governmental
Immunity Act (GIA), Sections 63-30-36, 63-30-37, employees
shall receive defense and indemnification unless the case
involves fraud, malice or the use of alcohol or drugs by the
employee.

(2)  If a law suit results against an employee, the GIA
stipulates that the employee must request a defense from his
agency head in writing within ten calendar days.

R477-2-10.  Quality Service Award.
When requested by the Director, agencies shall assign

employees to serve on the Utah Quality Award Evaluation Panel
according to criteria established by section 67-19-6.4 and
DHRM.

KEY:  administrative responsibility, confidentiality of
information, fair employment practices, public information
July 3, 2001 63-2-204(5)
Notice of Continuation June 11, 2002 67-19-6

67-19-6.4
67-19-18
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R477.  Human Resource Management, Administration.
R477-3.  Control of Personal Service Expenditures.
R477-3-1.  Control Responsibility.

Statewide control of personal service expenditures shall be
the shared responsibility of the employing agency, the
Governor’s Office of Planning and Budget, the Department of
Human Resource Management and the Division of Finance.

R477-3-2.  Changes to the Position Management System.
Agency management may request changes to Position

Management Report which are justified as cost reduction or
improved service measures.

(1)  Changes in the numbers, job identification, or salary
ranges of positions listed in the Position Management Report
shall be approved by the Executive Director, DHRM or
designee.

R477-3-3.  Payroll Consistent With the Position Management
Report.

No person shall be placed or retained on an agency payroll
unless that person occupies a position listed in an agency’s
approved Position Management Report.

R477-3-4.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to the provisions of this rule, consistent with R477-2-2(1).

KEY:  administrative responsibility, personnel management,
state expenditures
December 16, 1998 67-19-6
Notice of Continuation June 11, 2002



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 202

R477.  Human Resource Management, Administration.
R477-4.  Classification.
R477-4-1.  Job Classification Methods.

The Executive Director, DHRM, shall prescribe the
procedures and methods for classifying all positions not
exempted by law from the classification plan.  The Executive
Director, DHRM, may authorize exceptions to provisions of the
following rule, consistent with R477-2-2(1).

R477-4-2.  Job Description.
DHRM shall maintain job descriptions, as appropriate, for

all jobs in the classified plan.
(1)  Job descriptions shall contain:
(a)  Job title
(b)  Distinguishing characteristics
(c)  A description of tasks commonly associated with most

positions in the job
(d)  Statements of required knowledge, skills, and other

requirements
(e)  FLSA status and other administrative information as

approved by DHRM.

R477-4-3.  Assignment of Duties.
Management may assign, modify, or remove any employee

task or responsibility in order to accomplish reorganization,
improve business practices or process, or for any other reason
deemed appropriate by the department administration.

R477-4-4.  Position Classification Review.
(1)  A classification review may be conducted under the

following circumstances:
(a)  As part of a scheduled study.
(b)  At the request of the agency, with the approval of the

Executive Director, DHRM.
(c)  As part of a classification grievance review.
(2)  DHRM or an approved contract agency shall determine

if there are significant changes in the duties of a position to
warrant a review.

(3)  When an agency is reorganized or positions are
redesigned, no classification reviews shall be conducted during
a three months settling period unless otherwise determined
necessary by DHRM or an approved contract agency.

(4)  The Executive Director, DHRM, or designee shall
make final classification decisions unless overturned by a
hearing officer or court.

R477-4-5.  Position Classification Grievances.
(1)  A career service employee may grieve classification

decisions involving the duties and responsibilities of their own
position.

(a)  This rule refers to grievances concerning the
assignment of individual positions to appropriate jobs.  The
assignment of salary ranges is not included in this rule.

(b)  Career service employees who grieve a classification
decision must complete the job classification grievance form.
The form must be received by DHRM within 10 working days
of receiving notice of the decision from DHRM; otherwise the
grievance will not be processed.

(2)  The position classification grievance process is as

follows:
(a)  Grievances must be submitted to DHRM on a currently

approved grievance form.
(b)  The Executive Director, DHRM, shall assign the

grievance to a classification panel of three or more impartial
persons who are trained in the state’s classification procedures.

(c)  The classification panel may:
(i)  Access previous fact finding reviews, classification

decisions, and reports;
(ii)  Request new or additional fact finding interviews;
(iii)  Consider new or additional information.
(d)  The classification panel shall determine whether the

assigned classification was appropriate.  The panel shall follow
the appropriate statutes, rules, and procedures which were
current at the time the decision was made.  The panel shall
report its findings and recommendations to the Executive
Director, DHRM.  The Executive Director, DHRM, shall make
a decision and notify the grievant and the agency representative
of the decision.

(e)  The grievant may grieve the Executive Director’s
decision to an impartial classification hearing officer contracted
by the state.  The grievance must be received by DHRM within
10 working days of the employee receiving notice of the panel
decision.

(g)  The hearing officer shall review the classification and
make the final decision.

KEY:  administrative procedure, grievances, job
descriptions, position classifications
July 3, 2001 67-19-6
Notice of Continuation June 11, 2002 67-19-12
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R477.  Human Resource Management, Administration.
R477-5.  Filling Positions.
R477-5-1.  Authorization to Fill a Position.

Agencies shall have sufficient funds to fill positions that
are listed in the Position Management Report.  The Executive
Director, DHRM, may authorize exceptions to provisions of this
rule, consistent with R477-2-2(1).

The DHRM approved recruitment and selection system is
the state’s recruitment and selection system for career service
positions.  Agencies shall use the DHRM approved recruitment
and selection system unless an alternate system has been pre-
approved by the Department of Human Resource Management.

R477-5-2.  Selecting Non-Career Service Positions.
(1)  Agencies and managers may use any process to select

employees for exempt positions which complies with state and
federal law and regulations.

R477-5-3.  Career Service (Schedule B) Positions.
(1)  Selection of career service employees shall be

governed by the following:
(a)  DHRM standards and procedures;
(b)  Career service principles;
(c)  Equal employment opportunity principles;
(d)  Utah Code governing nepotism found in Section 52-3-

1.
(e)  Reasonable accommodation for qualified applicants

covered under the Americans With Disabilities Act.
(2)  DHRM shall take affirmative action to ensure that

members of legally protected classes have the opportunity to
apply and be considered for available positions in state
government.

R477-5-4.  Order of Selection for Career Service Positions.
(1)  Prior to implementing the steps for order of selection,

agencies may administer the following personnel actions:
(a)  Reemployment of a veteran eligible under USERRA;
(b)  Reassignment or transfer for the purposes of reasonable

accommodation under the Americans with Disabilities Act;
(c)  Fill positions as a result of return to work from long

term disability or workers compensation at the same or lesser
salary range;

(d)  Reassignments made in order to avoid a reduction in
force, or for reorganization or bumping purposes;

(e)  Reassignments, career exchange assignments or other
movement of qualified career service employees at the same or
lesser salary range to better utilize skills or assist management
in meeting the organization’s mission;

(f)  Reclassification.
(2)  Agencies may carry out all the following steps for

recruitment and selection of vacant career service positions
concurrently.  Appointing authorities may make appointments
according to the following order of selection which applies to all
vacant career service positions:

(a)  First, agencies shall make appointments from the
statewide reappointment register with the names of employees
who meet the job qualifications and who apply for the position.
See R477-12-3(7) for additional reinstatement criteria.

(b)  Second, agencies may make appointments within an

agency through promotion of a qualified career service
employee, or across agency lines through transfer or promotion
of qualified career service employees, career exchange
assignments to a higher salary range, conversions from schedule
A to schedule B as authorized by R477-6-1.(3), or rehire of
qualified former career service employees at agency discretion.

(c)  Third, agencies may make appointments from a list of
qualified applicants certified as eligible for appointment to the
position, or from another competitive process pre-approved by
the Executive Director, DHRM.

R477-5-5.  Recruitment Within Agencies.
(1)  Agencies shall provide information about internal job

opportunities to their employees.  Agencies shall develop a
consistent, internal recruitment strategy for job families and
shall communicate this strategy to their employees.

(a)  For agency recruitments when the DHRM approved
recruitment and selection system is not used, vacancies shall be
announced for a minimum of 5 days within an agency, an
organizational unit or work group.  Each vacancy announcement
shall include an opening and closing date.

(b)  When the DHRM approved recruitment and selection
system is used, agencies are required to provide their employees
information about the DHRM approved recruitment and
selection system system.

(c)  Recruitment is not required for personnel actions
outlined in R477-5-4.(1).

(d)  Appointment of employees from the statewide
reappointment register must comply with the order of selection
specified in R477-5-4.

R477-5-6.  Transfer and Reassignment.
(1)  Jobs or positions may be filled by reassigning an

employee without a reduction in pay for administrative reasons,
or corrective action pursuant to R477-10-2.

(2)  The agency that receives a transfer or reassignment of
an employee shall verify his career status and that the employee
meets the job requirements for the position.

(a)  An employee with a disability who is otherwise
qualified may be eligible for transfer or reassignment to a vacant
job or position within the agency as a reasonable
accommodation measure.

(3)  Payroll actions involving transfer or reassignment shall
only be allowed at the beginning of a payroll period.

(4)  Agencies receiving a transfer or reassignment of an
employee shall accept all of that employee’s previously accrued
sick, annual, and converted sick leave on the official leave
records.

(5)  A career service employee assimilated from another
career service jurisdiction shall accrue leave at the same rate as
a career service employee with the same seniority.

R477-5-7.  Rehire.
(1)  A former career service employee may be eligible for

rehire to any career service position for which he is qualified.
(a)  A rehired employee must compete through the DHRM

approved recruitment and selection system and must serve a new
probationary period, as designated in the official job
description.
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(i)  The annual leave accrual rate for an employee rehired
on or after July 1, 1995 shall be based on all State employment
in which the employee was eligible to accrue leave.

(ii)  An employee who is rehired within 12 months of
separation to a position which receives sick leave benefits shall
have his previously accrued sick leave credit reinstated.

(b)  A Rehired employee may be offered any salary within
the regular salary range for the position.

(2)  Career Service exempt employees cannot be rehired to
career service positions, except as prescribed by Section 67-19-
17.

R477-5-8.  Public Recruitment and Recruitment Across
Agencies.

(1)  Recruitment shall comply with federal and state laws
and DHRM rules and procedures.

(a)  Recruitment shall include the following:
(i)  job information about available positions;
(ii)  information about the DHRM approved recruitment

and selection system;
(iii)  documented communication regarding examination

methods and opening and closing dates, if applicable;
(iv)  a strategy for affirmative action, if applicable.
(2)  Job information for career service positions shall be

announced publicly for a minimum of 5 days if a DHRM
approved recruitment and selection system does not produce a
sufficient pool of qualified applicants.

R477-5-9.  Examinations.
(1)  Examinations shall be designed to measure and predict

success of individuals on the job.  Appointment to career service
positions shall be made through open, competitive selection.

(2)  The Executive Director, DHRM, shall establish the
standards for the development, approval and implementation of
examinations.  Examinations shall include the following:

(a)  A documented job analysis;
(b)  An initial, unbiased screening of the individual’s

qualifications;
(c)  Security of examinations and ratings;
(d)  Timely notification of individuals seeking positions;
(e)  Elimination from further consideration of individuals

who abuse the process;
(f)  Unbiased evaluation and results;
(g)  Reasonable accommodation for qualified individuals

with disabilities.
(3)  When examinations utilizing ratings of training and

experience are administered, agencies may establish maximum
years of credit for training and experience for the purpose of
rating qualified applicants.  Separate maximums may be set for
years of training and years of experience.  These maximums
shall be included in the agency’s recruitment notice.

(4)  The Executive Director, DHRM, may enter into
delegation agreements with agencies to develop and administer
examination instruments, subject to periodic administrative
audits by DHRM.

R477-5-10.  Hiring Lists.
(1)  The hiring list shall include the names of qualified and

interested applicants who are eligible to be considered for

appointment or conditional appointment to a specific position.
(a)  Hiring lists shall be constructed using the DHRM

approved recruitment and selection system or another
competitive process pre-approved by DHRM.  All competitive
processes shall be based on job-related criteria.

(b)  All applicants included on a hiring list shall be
examined with the same examination or examinations.

(c)  An individual shall be considered an applicant when he
is determined to be both qualified for and interested in a
particular position identified through a specific requisition.

(2)  An applicant may be removed from further
consideration when he, without valid reason, does not pursue
appointment to a position.

(3)  An individual who falsifies any information in the job
application, examination or evaluation processes may be
disqualified from further consideration prior to hire, or
disciplined if already hired.

(4)  Five percent of the total possible score shall be added
to the rating or an appropriate adjustment shall be made on the
hiring list for any applicant claiming veterans preference who:

(a)  has served more than 180 consecutive days of active
duty in and honorably discharged or released from the armed
forces of the United States; or

(b)  is the spouse or unremarried surviving spouse of any
veteran.

(5)  Ten percent of the total possible score shall be added
to the rating or an appropriate adjustment shall be made on the
hiring list for any applicant claiming veterans preference who:

(a)  Was honorably discharged or released from active duty
with a disability incurred in the line of duty or is a recipient of
a Purple Heart, whether or not that person completed 180 days
of active duty.

(b)  Is the spouse or unremarried surviving spouse of any
disabled veteran.

(6)  The Executive Director, DHRM may enter into
delegation agreements with agencies to develop and maintain
hiring lists, and certify eligible applicants to their appointing
authorities, subject to periodic administrative audits by DHRM.

(7)  Selection of intra-departmental RIF employees shall be
made in order of their retention points.

(a)  The employee with the highest retention points shall be
reappointed first, provided that the employee:

(i)  Meets job requirements; and
(ii)  Previously attained the position level comparable to

the vacancy.
(8)  When more than one RIF employee is certified by

DHRM, the appointment shall be made from the most qualified.
(9)  The appointing authority shall demonstrate and

document that equal consideration was given to all applicants
whose final score or rating is equal to or greater than that of the
applicant hired.

(10)  The appointing authority shall ensure that any
employee hired meets the job requirements as outlined in the
official job description.

R477-5-11.  Time-Limited Exempt Positions.
The Executive Director, DHRM, may approve the creation

and filling of non-career service positions for temporary,
emergency, seasonal, intermittent or other special and justified
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agency needs.  These appointments shall be "at will," as
described below.  See Section 67-19-15 for description of
positions exempt from career service employment.

(1)  Time-limited, temporary or seasonal non-career
appointments, such as schedules AJ and AL may be made
without competitive examination, provided job requirements are
met.

(a)  The following appointments are temporary, and may
not receive benefits:

(i)  AJ appointments for positions which are half-time or
more shall last no longer than 1560 working hours in any 12
consecutive month period.

(b)  Appointments under schedules AE, AI and AL shall be
non-career positions.  AE, AI and AL employees may receive
benefits on a negotiable basis.

(i)  Schedule AL appointments shall work on time-limited
projects for a maximum of two years or on projects with time
limited funding.

(ii)  Only schedule A appointments made from a hiring list
as prescribed by R477-5-10(1) may be considered for
conversion to career service.

(2)  Appointments to fill an employee’s position who is on
approved leave-without-pay shall only be made temporarily.  A
notice of appointment shall be signed by the parties.

R477-5-12.  Job Sharing.
Agency management may establish a job sharing program

as a means of increasing opportunities for career part-time
employment.  In the absence of an agency program, individual
employees may request approval for job sharing status through
agency management.

R477-5-13.  Internships and Cooperative Education.
Interns or students in a practicum program may be

appointed with or without competitive selection.  Intern
appointments shall be to temporary, career service exempt
positions.

R477-5-14.  Reorganization.
(1)  When a department or agency is reorganized, but an

employee’s position does not change substantially, he shall not
be required to compete for his current position.  However, a
reduction in the number of positions in a certain class shall be
treated as a reduction-in-force.

R477-5-15.  Career Mobility Programs.
Employees and agencies are encouraged to promote career

mobility programs.
(1)  Agencies may provide career mobility assignments

inside or outside state government to qualified employees.
Career mobility programs are designed to develop agencies’
resources and to enhance the employee’s career growth.

(a)  Agencies shall establish policies governing career
mobility programs.

(b)  An eligible employee, the agency or supervisor may
initiate a career mobility.

(c)  Interested participants shall meet the job requirements
of the career mobility position.

(2)  Agencies shall develop and use written career mobility

contract agreements between employees and supervisors to
outline all program provisions and requirements.  The career
mobility shall be both voluntary and mutually acceptable.

(a)  Programs shall conform to equal employment
opportunities and practices.

(b)  Participating employees shall retain all rights,
privileges, entitlements, tenure and benefits from their previous
position while on career mobility.

(c)  If a reduction in force affects a position vacated by a
participating employee, the participating employee shall be
treated the same as other RIF employees.

(3)  If a career mobility assignment does not become
permanent at its conclusion, employees shall return to their
previous position or a similar position.  They shall receive the
same salary rate they would have received without the career
mobility assignment.

(a)  Employees who have not attained career service status
prior to the career mobility program cannot permanently fill a
career service position until they have obtained career service
status through a competitive process.

R477-5-16.  Assimilation.
(1)  Employees assimilated by the state from another career

service system shall receive career service status after
completing a probationary period if they were originally
selected through a competitive examination process judged by
the Executive Director, DHRM, to be equivalent to the process
used in the state career service.

(a)  Assimilation agreements shall specify whether there are
employees eligible for reemployment under USERRA in
positions affected by the agreement.

R477-5-17.  Underfill.
(1)  Underfill shall only be used in circumstances that meet

the following conditions:
(a)  The position is in the same classification series, as

reflected on the position management report.  Positions shall be
underfilled only until the employee satisfactorily meets the job
requirements of the next higher level position as determined by
management.

(b)  There must be discernible and documented differences
between levels in career ladders.

KEY:  employment, fair employment practices, hiring
practices
July 3, 2001 67-19-6
Notice of Continuation June 11, 2002
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R477.  Human Resource Management, Administration.
R477-6.  Employee Status and Probation.
R477-6-1.  Career Service Status.

(1)  Only employees who are appointed through a pre-
approved competitive process shall be eligible for appointment
to a career service position.

(2)  Employees shall complete a probationary period in a
competitive career service position prior to receiving career
service status.

(3)  Exempt employees may only convert to career service
status under the following conditions:

(a)  They previously held career service status with no
break in service between exempt status and the previous career
service position.

(b)  They were hired from a hiring list as prescribed by
R477-5-10(1), and completed a probationary period.

R477-6-2.  Probationary Period.
The probationary period allows agency management to

evaluate an employee’s ability to perform the duties, and
responsibilities, skills and other related requirements of the
assigned career service position.  The probationary period shall
be considered part of the selection process.

(1)  Employees shall receive full and fair opportunity to
demonstrate competence in the job in a career position.  As a
minimum, a performance plan shall be established and the
employee shall receive feedback on performance in relation to
that plan.

(a)  At the end of the probationary period, employees shall
receive performance evaluations.  Evaluations shall be entered
into HRE as the performance evaluation which reflects
successful or unsuccessful completion of probation.

(2)  Each career position shall be assigned a probationary
period consistent with its job.

(a)  The probationary period may not be extended except
for periods of leave without pay or workers compensation leave.

(b) The probationary period may not be reduced after
appointment.

(c)  An employee who has completed a probationary period
and obtained career service status shall not be required to serve
a new probationary period unless there is a break in service.

(3)  Employees in career service positions who work at
least 50 percent of the time or more shall acquire career service
status after working the same amount of elapsed time in hours
as a full-time employee would work with the same probationary
period.

(4) Probationary periods may be interrupted by military
service covered under USERRA.

(5)  An employee serving probation in a competitive career
service position may be transferred, reassigned or promoted to
another competitive career service position.  Each new
appointment shall include a new probationary period unless the
agency determines that the required duties or knowledge, skills,
and abilities of the old and new position are similar enough not
to warrant a new probationary period.  If an agency determines
that a new probationary period is needed, it shall be the full
probationary period defined in the job description.

(6)  A reemployed veteran shall be required to complete the
remainder of the probationary period if it was not completed in

his pre-service employment.

R477-6-3.  Temporary Transitional Position.
(1)  Employees on probation who are temporarily disabled

may be placed in another position with lighter duty or reduced
responsibility and pay.

(a)  This accommodation shall occur for no longer than one
year from the date of disability.

(b)  Time spent in a transitional position does not reduce
the required probationary period in the primary position.

R477-6-4.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to the provisions of this rule, consistent with R477-2-2(1).

KEY:  employment, personnel management, state employees
July 5, 2000 67-19-6
Notice of Continuation June 11, 2002 67-19-16(5)(b)
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R477.  Human Resource Management, Administration.
R477-7.  Compensation.
R477-7-1.  Pay Plans.

(1)  DHRM shall develop or modify pay plans for
compensating employees.

(2)  Market comparability salary range increases shall be
legislatively approved.

R477-7-2.  Allocation to the Pay Plans.
(1)  Each job shall be assigned to a salary range on the

applicable pay plan, except where compensation is established
by statute.

(2)  Salary range determination for benchmark jobs shall be
based on salary survey data.  The salary ranges for other jobs are
determined by relative ranking with the appropriate benchmark
job.

R477-7-3.  Appointments.
(1)  All appointments shall be placed on a salary step in the

DHRM approved salary range for the job.  Hiring officials shall
receive approval from their agency head or agency human
resource designee before making appointment offers to
individuals.

(2)  Re-employed veterans under USERRA shall be placed
in their previous position or a similar position at their previous
salary range.  Reemployment shall include the same seniority
status, and any cost of living allowances, reclassification of the
veteran’s pre-service position, or market comparability
adjustments that would have affected the veteran’s pre-service
position during the time spent by the affected veteran in the
uniformed services.  Performance related salary increases are not
included.

R477-7-4.  Salary.
(1)  Merit increases - The following are applicable if merit

increases are authorized and funded by the legislature:
(a)  Employees, who are not on a longevity step, who

receive a successful or higher rating on their performance
evaluations and who have been in a paid status by the state for
at least six months shall receive a maximum merit increase of
one salary step at the beginning of the first pay period of the
new fiscal year.

(b)  Employees designated as schedule AJ are not eligible
for a merit step increase.  Merit increases for employees in
schedule AL, AM, or AS are not mandatory unless they are
receiving benefits, and the increase is approved in agency
policy.

(2)  Highest Level Performer
(a)  Employees designated by the agency as a highest level

performer consistent with subsection R477-10-1(2) shall
receive, as determined by the agency head, either:

(i)  a salary step increase, or;
(ii)  a bonus; or
(iii) administrative leave; or
(iv)  other appropriate recognition as determined by the

agency.
(b)  Employees on a longevity step are not eligible for a

salary step increase but may receive a bonus, administrative
leave or other appropriate recognition as determined by the

agency.
(3)  Promotions and Reclassifications
(a)  Employees promoted or reclassified to a position with

a salary range exceeding the employee’s current salary range
maximum by one salary step shall receive a salary increase of a
minimum of one salary step and a maximum of four salary steps.
Employees who are promoted or reclassified to a position with
a salary range exceeding the employee’s current salary range
maximum by two or more salary steps shall receive a salary
increase of a minimum of two salary steps and a maximum of
four salary steps.

(i)  Employees may not be placed higher than the
maximum salary step or lower than the minimum salary step in
the new salary range.  Placement of employees in longevity shall
be consistent with subsection R477-7-4(4).

(ii)  Employees who remain in longevity status after a
promotion or reclassification shall retain their salary by being
placed on the corresponding longevity step.

(b)  To be eligible for a promotion, an employee shall:
(i)  meet the job requirements/skills specified in the job

description and position specific criteria as determined by the
agency for the position unless the promotion is to a career
service exempt position;

(c)  Employees who have their positions reclassified to a
job with a lower salary range shall retain their current salary.
The employee shall be placed on the corresponding longevity
step if their salary exceeds the maximum of the new salary
range.

(4)  Longevity
(a)  An employee shall receive a longevity increase of 2.75

percent when:
(i)  They have been in state service for eight years or more.

They may accrue years of service in more than one agency, and
such service is not required to be continuous.

(ii)  They have been at the maximum salary step in the
current salary range for at least one year and received a
performance appraisal rating of successful or higher within the
12 month period preceding the longevity increase.

(b)  Employees on a longevity step shall be eligible for the
same across-the-board pay plan adjustments authorized for all
other employee pay plans.

(c)  Employees on a longevity step shall only be eligible for
additional step increases every three years.  To be eligible,
employees must receive a performance appraisal rating of
successful or higher within the 12 month period preceding the
longevity increase.

(d) Employees on a longevity step who are reclassified to
a lower salary range, shall retain their salary.

(e) Employees on a longevity step who are promoted or
reclassified to a higher salary range shall only receive an
increase if their current salary step is less than the highest salary
step of their new range.

(f) Agency heads or time-limited exempt employees
identified in R477-5-11 are not eligible for the longevity
program.

(5)  Administrative Adjustment
(a)  Employees who have had their position allocated by

DHRM from one job to another job or salary range for
administrative purposes, shall not receive an adjustment in



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 208

salary.
(b)  Implementation of new job descriptions as an

administrative adjustment shall not result in a salary increase
unless the employee is below the minimum step of the new
range.

(6)  Reassignment
(a)  When permitted, by federal or state law, including but

not limited to the American with Disability Act, management
may lower the salary of an employee one or more steps when the
employee is reassigned to a job or position with a salary range
having a lower maximum step.

(7)  Transfer
Employees who transfer from one job or position to

another job or position may be offered salary increases effective
the same date as the transfer.

(8)  Demotions
Employees demoted consistent with R477-11-2 shall

receive a salary reduction of one or more salary steps as
determined by the agency head or designee.  The agency head or
designee may move an employee to a position with a lower
salary range concurrent with the salary reduction.

(9)  Payroll actions
Payroll actions shall be effective on the first day of a

payroll period with the exception of new hires, rehires, and
terminations.

(10)  Productivity step adjustment
Agency management may establish policies to reward

employees who assume additional workloads which result from
the elimination of a position for at least one year with a salary
increase of up to four salary steps.  Employees at the top salary
step of their salary range or in longevity shall be given a one
time lump sum bonus award of 2.75% of their annual salary.

(a)  To implement this program, agencies shall apply the
following criteria:

(i)  Either the employees or management can make the
suggestion;

(ii)  Employees and management agree;
(iii)  The agency head approves;
(iv)  A written program policy achieves increased

productivity through labor/management collaboration;
(v)  The agency human resource representative approves;
(vi)  The position will be abolished from the position

authorization plan for a minimum of one year;
(vii)  Staff receives additional duties which are

substantially above a normal full workload;
(viii) The same or higher level of service or productivity is

achieved without accruing additional overtime hours;
(ix)  The total dollar increase, including benefits, awarded

to the workgroup as a result of the additional salary steps does
not exceed 50 percent of the savings generated by eliminating
the position;

(11)  Administrative Salary Increase
The executive director or commissioner authorizes and

approves Administrative Salary increases under the following
parameters:

(a)  Employees shall receive one or more steps up to the
maximum of their salary range.

(b)  Administrative Salary increases shall only be granted
when the agency has sufficient funding within their annualized

base budgets for the fiscal year in which the adjustment is given.
(c)  Justifications for Administrative Salary Increases shall

be:
(i)  In writing;
(ii)  Approved by the executive director or commissioner;
(iii) Supported by issues such as: special agency conditions

or problems, equity issues, or other unique situations or
considerations in the agency.

(d)  The executive director or commissioner is the final
authority for salary actions authorized within these guidelines.
The executive director or commissioner or designee shall
answer any challenge or grievance resulting from an
Administrative Salary Increase.

(e)  Administrative salary increases may be given during
the probationary period.  These increases alone do not constitute
successful completion of probation or the granting of career
service status.

(12)  Administrative Salary Decrease
The executive director or commissioner authorizes and

approves administrative salary decreases for non-disciplinary
reasons according to the following:

(a)  Employees shall receive a one or more step decrease
not to exceed the minimum of their salary range.

(b)  Justification for administrative salary decreases shall
be:

(i)  in writing;
(ii)  approved by the executive director or commissioner;
(iii) supported by issues such as; previous written

agreements between the agency and employees to include career
mobility; reasonable accommodation, special agency conditions
or problems, equity issues, or other unique situations or
considerations in the agency.

(c)  The executive director or commissioner is the final
authority for salary actions within these guidelines.  The
executive director or commissioner or designee shall answer any
challenge or grievance resulting from an administrative salary
decrease.

R477-7-5.  Incentive Awards.
Only agencies with written and published incentive award

policies may reward employees with cash incentive awards, and
non-cash incentive awards.  Policies shall be consistent with
standards established in these rules and with Department of
Administrative Services, Division of Finance rules and
procedures.

(1)  Cash Incentive Awards
Agencies may reward employees or groups of employees

who propose workable cost saving measures and other worthy
acts with a cash incentive award.

(a)  Individual awards shall not exceed $4,000 per
occurrence and $8,000 in a fiscal year.

(b)  Awards of $100 or more must be documented,
evaluated, and approved by the agency.  A copy shall also be
maintained in the agency’s individual employee file.

(2)  Non-Cash Incentive Awards
Agency heads may recognize employees or groups of

employees with non-cash incentive awards.
(a)  Individual non-cash incentive awards shall not exceed

a value of $50 per occurrence and $200 for each fiscal year.
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(b)  Non-cash incentive awards may not include cash
equivalents such as gift certificates or tickets for admission.

R477-7-6.  Employee Benefits.
(1)  Agencies shall explain all benefits provided by the

state to new hires or rehires within five working days of the hire
date.

(2)  Agency payroll or human resource staff shall submit
personnel action forms to the appropriate agency levels within
ten days of hire date.

(3)  Employees must elect to enroll in the life, health and
dental plans within 60 days of the hire date to avoid having to
provide proof of insurability.  Agencies shall submit the
enrollment forms to Group insurance within three days of the
date entered on the enrollment card.

(4)  Flex Benefits
(a)  The annual open enrollment period will be held each

November for the following FLEX plan year.  Exceptions to this
rule are as follows:

(i)  New employees wishing to participate in the FLEX
benefits program shall enroll within the first 60 days of their
employment.  Coverage becomes effective on their employment
date.

(ii)  Employees who have a change in family status, such as
marriage, divorce, or birth of a child, may enroll or make
changes within 60 days of such event.  Proper documentation,
such as marriage license, divorce decree, or birth certificate, plus
a completed FLEX family status change form must be received
by the PEHP FLEX Plan Department within 60 days of the
change in family status.

(b)  Employees must re-enroll each year to participate in
the FLEX benefits program.

(c)  An employee’s designated FLEX payroll deduction
shall not be changed during the course of a year unless there is
a change in family status.

(d)  To be eligible for reimbursement, employees must
submit eligible FLEX claims accompanied by documentation to
the PEHP FLEX Office no later than the first Thursday of each
pay period.

(e)  The claim submission deadline for any plan year shall
be 90 days following the end of the calendar year.  To be
eligible for reimbursement, the FLEX claim must be received at
the PEHP FLEX Plan Department by close of business on the
established plan year deadline.

(5)  Employees working less than 40 hours per pay period
are ineligible for benefits.  Employees working 40 hours, except
those identified in R477-5-11, or more per pay period shall be
eligible for leave benefits on a pro-rated basis.

(6)  Re-employed veterans under USERRA shall be entitled
to the same employee benefits given to other continuously
employed eligible employees to include seniority based
increased pension and leave accrual.

R477-7-7.  Employees Converting from Career Service to
Schedule AD, AR, or AS.

(1)  Career service employees in positions meeting the
criteria for career service exempt Schedule AD, AR, or AS shall
have 60 days to elect to convert from career service to career
service exempt.  As an incentive to convert, employees shall be

provided the following:
(a)  a base salary increase of one (1) to three (3) salary

steps, as determined by the agency head.  Employees at the
maximum of their current salary range or on longevity shall
receive, in lieu of the salary step adjustment, a one time bonus
of 2.75 percent, 5.5 percent or 8.25 percent to be determined by
the agency head;

(b)  State paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the Term
Life Program, Public Employees Health Plan:

(i)  Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(ii)  Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii)  Salaries more than $60,000 shall receive $200,000 of
term life insurance.

(2)  Employees electing to convert to career service exempt
after their 60 days election period shall not be eligible for the
salary increase, but shall be entitled to apply for the insurance
coverage through the Group Insurance Office.

(3)  Employees electing not to convert to career service
exemption shall retain career service even though their position
shall be designated as Schedule AD, AR or AS.  When these
career service employees vacate these positions, subsequent
appointments shall be career service exempt.

(4)  An agency head may reorganize so that a current career
service exempt position no longer meets the criteria for
exemption.  In this case, the employee shall be designated as
career service if he had previously earned career service.
However, he shall not be eligible for the severance package or
the life insurance.  In this situation, the agency and employee
shall make arrangements through the Group Insurance Office to
discontinue the coverage.

(5)  Career service exempt employees without prior career
service status shall remain exempt.  When the employee leaves
the position, subsequent appointments shall be done consistent
with R477-5.

(6)  Agencies shall communicate to all impacted and future
eligible employees the conditions and limitations of this
incentive program.

R477-7-8.  State Paid Life Insurance.
(1)  A benefits eligible career service exempt employee on

schedule AA, AB, AD, and AR shall be provided the following
benefits:

(a)  State paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the Term
Life Program Public Employees Health Plan:

(i)  Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(ii)  Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii) Salaries more than $60,000 shall receive $200,000 of
term life insurance.

(2)  Employees on schedule AC, AK, AM and AS may be
provided these benefits at the discretion of the appointing
authority.

R477-7-9.  Severance Benefit.
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(1)  A benefits eligible career service exempt employee on
schedule AB, AD and AR who is terminated from state service
shall receive a severance benefit equal to one week of pay for
each year of consecutive exempt service accrued after January
1, 1993 except as provided in R477-7-9(3).

(2)  A benefits eligible career service exempt employee on
schedule AB, AD and AR who accepts reassignment to a
position with a lower salary range, without a break in service,
shall receive a severance benefit equal to the difference between
his current hourly rate of pay and his new hourly rate multiplied
by the number of accrued annual leave, converted sick leave and
excess hours.

(3)  A severance benefit shall not be paid to employees:
(a)  whose statutory term has expired without

reappointment;
(b)  who are retiring from state service or are voluntarily

separating
from the executive branch;
(c)  who are eligible for retirement; or
(d)  who are discharged for cause.
(4)  Employees on schedule AC, AK, AM and AS may be

provided the same severance benefit at the discretion of the
appointing authority.

R477-7-10.  Human Resource Transactions.
The Executive Director, DHRM, shall publicize procedures

for processing payroll/human resource transactions actions and
documents.

KEY:  salaries, employee benefit plans*, insurance,
personnel management
July 3, 2001 67-19-6
Notice of Continuation June 11, 2002 67-19-12

67-19-15.1(4)
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R477.  Human Resource Management, Administration.
R477-8.  Working Conditions.
R477-8-1.  Agency Policies and Exemptions.

(1)  Each agency shall write its own policies for work
schedules, overtime, leave, and other working conditions
consistent with these rules.

(2)  The Executive Director, DHRM, may authorize
exceptions to this rule, consistent with R477-2-2(1).

R477-8-2.  Work Period.
(1)  Tasks shall be assigned and wages paid in return for

work completed.  During the state’s standard work week, each
employee is responsible for fulfilling the essential functions of
his job.

(a)  The state’s standard work week begins Saturday and
ends the following Friday.

(b)  State offices are typically open Monday through Friday
from 8 a.m. to 5 p.m.  Agencies may adopt extended business
hours to enhance service to the public, consistent with overtime
provisions of R477-8-6.

(c)  Employees may negotiate for flexible starting and
quitting times with their immediate supervisor as long as
scheduling is consistent with overtime provisions of the rules
R477-8-6.

(d)  Agencies may implement alternative work schedules
approved by the Director.

(e)  Employees are required to be at work on time.
Employees who are late regardless of the reason, including
inclement weather, shall make up the lost time by using accrued
leave, leave without pay or, with management approval, adjust
their work schedule.

R477-8-3.  Bus Passes.
Agencies may participate in the purchase of bus passes for

employees.

R477-8-4.  Telecommuting.
(1)  Telecommuting is an agency option, not a universal

employee benefit.  Agencies utilizing a telecommuting program
shall:

(a)  Establish a written policy governing telecommuting.
(b)  Enter into a written contract with each telecommuting

employee to specify conditions, such as use of state or personal
equipment, and results such as identifiable benefits to the state
and how customer needs are being met.

(c)  Not allow telecommuting employees to violate
overtime rules.

R477-8-5.  Lunch and Break Periods.
(1)  Each full-time work day shall include a minimum of 30

minutes non-compensated lunch period.  This lunch period is
normally scheduled between 11:00 a.m. and 1:00 p.m. for a
regular day shift.

(2)  Employees may take a 15 minute compensated break
period for every four hours worked.

(3)  Lunch and break periods shall not be adjusted or
accumulated to accommodate a shorter work day.  Any
exceptions must be approved in writing by the Executive
Director, DHRM.

R477-8-6.  Overtime.
The state’s policy for overtime is adopted and incorporated

from the Fair Labor Standards Act, 29 CFR Parts 500 to
899(1996).

(1)  Management may direct an employee to work
overtime.  Each agency shall develop internal rules and
procedures to ensure overtime usage is efficient and economical.
These policies and procedures shall include:

(a)  Prior supervisory approval for all overtime worked;
(b)  Recordkeeping guidelines for all overtime worked;
(c)  Verification that there are sufficient funds in the budget

to compensate for overtime worked.
(2)  Overtime compensation standards are identified for

each job title in HRE as either FLSA non-exempt, or FLSA
exempt.

(a)  Employees may appeal their FLSA designation to their
agency human resource office and DHRM concurrently.
Further appeals must be filed directly with the United States
Department of Labor, Wage and Hour Division.  The provisions
of Sections 67-19-31 and 67-19a-301 and Title 63, Chapter 46b
shall not apply for FLSA appeals purposes.

(3)  FLSA non-exempt employees may not work more than
40 hours a week without management approval.  They shall
receive overtime when they actually work more than 40 hours
a week.  Leave and holiday time taken within the work period
shall not count as hours worked when calculating overtime
accruing.  Hours worked over two or more weeks shall not be
averaged out with the exception of certain types of law
enforcement, fire protection, and correctional employees.

(a)  FLSA non-exempt employees shall sign a prior
overtime agreement authorizing management to compensate
them for overtime worked by actual payment or time off at time
and one-half.

(b)  FLSA non-exempt employees may receive
compensatory time for overtime, up to a maximum of 80 hours.
Only with prior approval of the Executive Director, may
compensatory time accrue up to 240 hours for regular
employees or up to 480 hours for peace/correctional officers,
emergency or seasonal employees.  Once employees reach the
maximum, they shall be paid for additional overtime on the pay
day for the period in which it was earned.

(4)  FLSA exempt employees may not work more than 80
hours in a pay period without management approval.  They shall
accrue compensatory time when they actually work more than
80 hours in a work period.  Leave and holiday time taken within
the work period may not count as hours worked when
calculating compensatory time.  Each agency shall compensate
FLSA exempt employees who work overtime by giving them
time off.  For each hour of overtime worked, an FLSA exempt
employee shall accrue an hour of compensatory time.
Compensatory hours earned in excess of a base of 80 shall be
paid down to 80.

(a)  Agencies shall establish in written policy a uniform
overtime year and communicate it to employees.  If an agency
fails to establish a uniform overtime year, the Executive
Director and the Director of Finance, Department of
Administrative Services, will determine the date for the agency
at the end of one of the following pay periods: Five, Ten,
Fifteen, Twenty, or the last pay period of the calendar year.
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(b)  Any compensatory time earned by FLSA exempt
employees is not an entitlement, a benefit, nor a vested right.

(c)  Any compensatory time earned by FLSA exempt
employees shall lapse at the end of an agency’s annual overtime
year.

(d)  Any compensatory time earned by FLSA exempt
employees shall lapse when they transfer to another agency,
terminate, retire or otherwise do not return to work before the
end of the overtime year.

(e)  The agency director may approve overtime for non-
career service deputy and division directors, but overtime shall
not be compensated with actual payment.

(5)  Law enforcement/correctional officers
(a)  To be considered for overtime compensation under this

rule, a law enforcement or correctional officer must meet the
following criteria:

(i)  be a uniformed or plainclothes sworn officer;
(ii)  be empowered by statute or local ordinance to enforce

laws designed to maintain public peace and order, to protect life
and property from accident or willful injury, and to prevent and
detect crimes; and

(iii)  have the power to arrest.
(b)  Law enforcement or correctional officers designated

FLSA non-exempt and covered under this rule shall accrue
overtime when they work more than 171 hours in 28
consecutive days.  An agency may select a work period of 86
hours within a 14-day period for law enforcement employees,
but all changes shall conform to the following:

(i)  The Fair Labor Standards Act, Section 207(k);
(ii)  The State’s payroll period;
(iii)  The approval of the Executive Director.
(c)  Fire protection employees shall accrue overtime when

they work more than 212 hours in 28 consecutive days.
(d)  The work period selection becomes permanent when

scheduled and may not be changed to evade overtime
compensation rules.

(6)  Compensatory Time
(a)  Agency management shall arrange for an employee’s

use of compensatory time as soon as possible without unduly
disrupting agency operations or endanger public health, safety
or property.

(b)  Compensatory time balances are paid down to zero
when FLSA non-exempt employees transfer from one agency to
a different agency.

(7)  Time Reporting
(a)  FLSA non-exempt employees must complete and sign

a State approved biweekly time sheet.  Time sheets developed
by the agency shall have the same elements of the State
approved time sheet and be approved by the Department of
Administrative Services, Division of Finance.

(b)  FLSA exempt employees who work more than 80
hours in a work period must record their total hours worked,
and/or the compensatory time used on their biweekly time sheet.
All hours must be recorded in order to claim overtime.
Completion of the time sheet is at agency discretion when no
overtime is worked during the work period.

(8)  Hours Worked:  FLSA non-exempt employees shall be
compensated for all hours they are permitted to work.  Hours
worked shall be accounted for as long as the state permits

employees to work on its behalf, regardless of the reason for the
work.  Employees who work unauthorized overtime may be
subject to disciplinary actions.

(a)  All time that FLSA non-exempt employees are required
to wait for an assignment while on duty, before reporting to
duty, or before performing their activities is counted towards
hours worked.

(b)  Time spent waiting after being relieved from duty is
not counted as hours worked if one or more of the following
conditions apply:

(i)  The employee arrives voluntarily before their scheduled
shift and waits before starting duties;

(ii)  The employee is completely relieved from duty and
allowed to leave the job;

(iii)  The employee is relieved until a definite specified
time;

(iv)  The relief period is long enough for the employee to
use as the employee sees fit.

(c)  On-call time:  Employees required by agency
management to be available for on-call work shall be
compensated for on-call time at a rate of 1 hour for every 12
hours the employee is on-call.

(i)  Time is considered "on-call time" when the employee
has freedom of movement in personal matters as long as he/she
is available for call to duty.

(ii)  An employee must be directed by his supervisor, either
verbally or in writing, that he is on call for a specified time
period.  Carrying a beeper or cell phone shall not constitute on
call time without a specific directive from a supervisor.

(iii)  The employee shall record the hours spent in on call
status on his time sheet in order to be paid.

(d)  Stand-by time:  Employees restricted to "stand-by" at
a specified location ready for work must be paid full time or
overtime, as appropriate.  Workers must be paid for stand-by
time if they are required to stand by their posts ready for duty,
even during lunch periods, equipment breakdowns, or other
temporary work shut-downs.

(e)  The meal periods of guards, police, and other public
safety or correctional officers and firefighters who are on duty
more than 24 consecutive hours must be counted as working
time, unless an express agreement excludes the time.

(f)  Commuting and Travel Time:
(i)  Normal commuting time from home to work and back

shall not count towards hours worked.
(ii)  Time employees spend traveling from one job site to

another during the normal work schedule shall count towards
hours worked.

(iii)  Time employees spend traveling on a special one day
assignment shall count towards hours worked except meal time
and ordinary home to work travel.

(iv)  Travel that keeps an employee away from home
overnight does not count towards hours worked if it is time
spent outside of regular working hours as a passenger on an
airplane, train, boat, bus, or automobile.

(v)  Travel as a passenger counts toward hours worked if it
is time spent during regular working hours.  This applies to
nonworking days, as well as regular working days.  However,
regular meal period time is not counted.

(g)  Excess Hours:  Employees may use excess hours the
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same way as annual leave.
(i)  Agency management shall approve excess hours before

the work is performed.
(ii)  Agency management may deny the use of any leave

time, other than holiday leave, that results in an employee
accruing excess hours.

(iii)  Employees on schedule AB may not accumulate more
than 80 excess hours.

(iv)  Agency management may pay out excess hours under
one of the following:

(A)  Paid off automatically in the same pay period accrued;
(B)  All hours accrued above 40;
(C)  All hours accrued above 80.
(D)  Employees on schedule AB shall only be paid for

excess hours at retirement or termination.

R477-8-7.  Leave.
All employees who regularly work 40 hours or more per

pay period, except Schedule AJ or other temporary workers, are
eligible for leave benefits.  Employees receive leave benefits in
proportion to the number of hours they are scheduled to work.
Employees shall use leave in no less than quarter hour
increments.

(1)  Holiday Leave
(a)  The following dates are designated legal holidays:
(i)  New Years Day -- January 1
(ii)  Dr. Martin Luther King Jr. Day -- third Monday of

January
(iii)  Washington and Lincoln Day -- third Monday of

February
(iv)  Memorial Day -- last Monday of May
(v)  Independence Day -- July 4
(vi)  Pioneer Day -- July 24
(vii)  Labor Day -- first Monday of September
(viii)  Columbus Day -- second Monday of October
(ix)  Veterans’ Day -- November 11
(x)  Thanksgiving Day -- fourth Thursday of November
(xi)  Christmas Day -- December 25
(xii)  The Governor may also designate any other day a

legal holiday.
(b)  If a holiday falls on a Sunday, the following Monday

shall be observed as a holiday.  If a holiday falls on a Saturday,
the preceding Friday shall be observed as a holiday.

(c)  If an employee is required to work on an observed
holiday, the employee shall receive appropriate holiday leave,
or shall receive compensation for the excess hours worked.

(d)  The following employees are eligible to receive holiday
leave:

(i)  Full-time employees shall accrue eight hours of paid
holiday leave on holidays;

(ii)  Part-time career service employees and partners in a
job-shared position who work 40 hours or more per pay period
shall receive holiday leave in proportion to the hours they
normally work in a pay period;

(iii)  Employees working flex-time, as defined in R477-8-2,
shall receive a maximum of 88 hours of holiday leave in each
calendar year.  If the holiday falls on a regularly scheduled day
off, flex-time employees shall receive an equivalent work day
off, not to exceed eight hours or shall receive compensation for

the excess hours at the later date.
(e)  In order to receive paid holiday leave the employee

shall be in a paid status in the pay period in which the holiday
falls as listed in R477-8-7-(1)(a), and not be terminated or in a
Leave Without Pay status prior to the holiday.

(f)  The first eight hours of annual leave used by an
employee in the calendar leave year shall be the employees
personal preference day.

(2)  Conditions of leave
(a)  Eligible employees who work 40 or more hours per pay

period shall accrue annual and sick leave in proportion to the
time paid.  They shall also receive funeral, holiday, and paid
military leave in proportion to the time paid.  Employees
excluded from these are "at will" employees identified in R477-
5-11.

(b)  Seasonal, temporary, or part-time employees working
less than 40 hours per pay period are not eligible for paid leave.

(c)  Accrual rates for sick and annual leave are determined
on the Annual and Sick Leave Accrual table available through
DHRM.

(d)  An employee may not use annual, sick, excess or
holiday leave before he has accrued it.

(e)  Employees transferring from one agency of State
service to another are entitled to transfer all accrued annual,
sick, and converted sick leave to the new agency.

(f)  Employees on paid leave shall continue to accrue
annual and sick leave.

(g)  Employees terminating or retiring from State service
shall be cashed out in a lump sum for all annual leave and
converted sick leave effective through the last day actually
worked.  Leave cannot be accrued after the last day worked.  No
leave-on-leave may accrue or be paid on the cashed out annual
leave.

(h)  Contributions to benefits may not be paid on cashed
out leave, other than FICA tax, except as it applies to converted
sick leave in R477-8-7(5)(b) and the Retirement Benefit in
R477-8-7(6).

(3)  Annual Leave
(a)  Employees eligible for annual leave shall accrue leave

based on the following years of State service:
(i)  Zero through five years -- four hours per pay period.
(ii)  Beginning of sixth year through ten years -- five hours

per pay period.
(iii)  Beginning of eleventh year through twenty years -- six

hours per pay period.
(iv)  Beginning of the twenty first year or more - seven

hours per pay period.
(b)  The accrual rate for employees hired on or after July 1,

1995 shall be based on all State employment in which the
employee was eligible to accrue leave.

(c)  Eligible employees may begin to use annual leave time
after completing the equivalent of two full pay periods of
employment.

(d)  Agency management shall allow every employee the
option to use annual leave each year for at least the amount
accrued in the year.  However, annual leave granted shall be
approved in advance by management.

(e)  An employee may elect to convert unused annual leave
to a 401(k) or 457 deferred compensation program sponsored by
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the Utah State Retirement Board.
(i)  The election to convert may only be made after the end

of the last pay period of the leave year as determined by the
Division of Finance.

(ii)  The conversion shall be in whole hour increments.
(iii)  An employee may convert up to 20 hours or $250 in

value, whichever is less.
(iv)  Only hours accrued in excess of 320 hours after the

end of the last pay period of the leave year are eligible for
conversion.

(v)  The value of the converted leave may not cause the
contribution to the 401(k) or 457 account to exceed the
maximum authorized by the Internal Revenue Code.

(f)  Any unused accrued annual leave time in excess of 320
hours shall be forfeited at the beginning of the first full pay
period of each calendar year.

(g)  Department deputy directors and division directors
appointed to career service exempt status positions shall be
eligible for the maximum annual leave accrual rate upon their
date of hire.

(i)  They shall not be eligible for any transfer of leave from
other jurisdictions.

(ii)  Other provisions of leave shall apply as defined in
R477-8-7(3).

(4)  Sick Leave
(a)  Employees shall accrue sick leave with pay at the rate

of four hours each pay period.  Sick leave shall accrue without
limit.

(b)  Employees may begin to use accrued sick leave after
completing the equivalent of at least two full pay periods of
employment.

(c)  Sick leave shall be granted for preventive health and
dental care, maternity/paternity and adoption care, or for
absence from duty because of illness, injury or temporary
disability of a spouse or dependents living in the employee’s
home.  Exceptions may be granted for other unique medical
situations.

(d)  Employees shall arrange for a telephone report to
supervisors at the beginning of the scheduled work day they are
absent because of illness or injury.  Management may require
reports for serious illnesses or injuries.

(e)  Any application for a grant of sick leave to cover an
absence which exceeds four successive working days shall be
supported by administratively acceptable evidence.  If there is
reason to believe that an employee is abusing sick leave, a
supervisor may require an employee to produce evidence
regardless of the number of sick hours used.

(f)  Any absence for illness beyond the accrued sick leave
credit may continue under the following provisions:  an
approved leave-without-pay status, not to exceed 12 months, an
approved Family Medical Leave Status, or in an annual or other
accrued leave status.

(g)  After filing a termination notice, employees must
support sick leave requests with a doctor’s certificate.

(h)  Employees separating from State service may not
receive compensation for accrued unused sick leave unless they
are retiring.  However, employees who are rehired within 12
months of separation to a position which receives sick leave
benefits shall have their previously accrued unused sick leave

credit reinstated.
(i)  Employees who are rehired within 12 months of

separation to a position which receives sick leave benefits shall
have their previously accrued unused sick leave credit
reinstated.

(ii)  Employees who retire from state service and are then
rehired may not reinstate their unused sick leave credit.

(5)  Converted Sick Leave
As an incentive to reduce sick leave abuse, an employee

may convert sick leave hours to converted sick leave after the
end of any calendar year in which he is eligible.

(a)  To be eligible, an employee must have a minimum of
144 hours in his sick leave account at the beginning of the first
pay period of the calendar year.

(i)  At the end of the last pay period of a calendar year in
which an employee is eligible, all unused hours accrued that
year in excess of 64 shall be converted to converted sick leave
unless the employee designates otherwise.

(ii)  Upon termination, an eligible employee may convert
any unused hours accrued in the current calendar leave year in
excess of 64 to converted sick.  In the event the employee has
the maximum accrued in converted sick these hours will be
added to his annual leave account balance.

(iii)  The maximum hours of converted sick leave an
employee may accrue is 320.

(b)  Converted sick leave may be used as annual leave,
regular sick leave, or as paid-up health and life insurance at the
time of retirement for employees under age 65.  If an employee
is 65 years of age or older at the time of retirement, converted
sick leave may be used to purchase a medicare supplement.

(i)  Payment for health and life insurance is the
responsibility of the employing agency.

(ii)  The purchase rate shall be eight hours of converted
sick leave for the state paid portion of the premium for one
month’s coverage for health and life insurance.

(iii)  The participation rate on premium payments for health
and life insurance shall be the same as the participation rate for
current employees on the same plan.

(6)  Retirement Benefit
Employees may be offered a retirement benefit program,

according to Section 67-19-14(2).
(a)  This program is optional for each department.

However, any decision whether or not to participate shall be
agency-wide and shall be consistent through an entire fiscal
year.

(i)  If an agency decides to withdraw for the next fiscal year
after initially deciding to participate, the agency must notify all
employees at least 60 days before the new fiscal year begins.

(ii)  The employing department shall provide the same
health and life insurance benefits as provided to current
employees for five years or until the employee reaches the age
eligible for Medicare, whichever comes first.

(A)  Health insurance provided shall be the same coverage
carried by the employee at the time of retirement, i.e., family,
two-party, or single.  If the employee has no health coverage in
place upon retirement, none shall be offered or provided.

(B)  Life insurance provided shall be the minimum
authorized coverage provided for all State employees.

(C)  The participation rate on premium payments shall be
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the same as the participation rate for current employees on the
same plan.

(b)  Employee participation in any part of this incentive
program shall be voluntary, but the decision to participate shall
be made at retirement.

(c)  An employee may elect to receive a cash payment, or
transfer to an approved 401(k) or 457(k)account, up to 25
percent of his accrued unused sick leave at his current rate of
pay.

(d)  After the election for cash out is made, 480 hours shall
be deducted from the employees remaining sick leave balance.

(e)  The employee may use remaining sick leave hours to
participate in the following incentive program.

(i)  The employee may purchase PEHP health insurance, or
a state approved program, and life insurance coverage for
himself until he reaches the age eligible for Medicare.

(A)  Health insurance shall be the same coverage carried by
the employee at the time of retirement, i.e., family, two-party, or
single.

(B)  Life insurance provided shall be the minimum
authorized coverage provided for all State employees.

(C)  The purchase rate shall be eight hours of sick leave for
the state paid portion of one month’s premium.

(D)  The participation rate on premium payments shall be
the same as the participation rate for current employees on the
same plan.

(ii)  After the employee reaches the age eligible for
Medicare, he may purchase PEHP Preferred Care health
insurance, or a state approved cost equivalent program for a
spouse until the spouse reaches the age eligible for Medicare.

(A)  The purchase rate shall be eight hours of sick leave for
one month’s premium.

(iii)  When the employee reaches the age eligible for
Medicare, he may purchase a high option Medicare supplement
policy for himself at the rate of eight hours of sick leave for one
month’s premium.

(iv)  When the spouse reaches the age eligible for
Medicare, the employee may purchase a high option Medicare
supplement policy for the spouse at the rate of eight hours of
sick leave for one month’s premium.

(7)  Workers Compensation Leave
(a)  An employee may use accrued leave benefits to

supplement the workers compensation benefit.
(i)  The combination of leave benefit and workers

compensation benefit shall not exceed the employees gross
salary.  Leave benefits shall only be used in increments of one
hour in making up any difference.

(ii)  The use of accrued leave to supplement the worker
compensation benefit shall be terminated if:

(A)  the employee is declared medically stable by licensed
medical authority; or

(B)  the workers compensation fund terminates the benefit;
or

(C)  the employee has been absent from work for one year;
or

(D)  the employee refuses to accept appropriate
employment offered by the state; or

(E)  the employee receives Long Term Disability or Social
Security Disability benefits.

(iii)  The employee shall refund to the state any accrued
leave paid which exceeds the employees gross salary for the
period for which the benefit was received.

(b)  Employees will continue to accrue state paid benefits
while receiving a workers compensation time loss benefit for up
to one year.

(c)  Employees who file fraudulent workers compensation
claims shall be disciplined according to the provisions of R477-
11.

(8)  Long Term Disability Leave
(a)  Employees who are determined eligible for the Long

Term Disability Program (LTD) shall be granted up to one year
of medical leave, if warranted by a medical condition.

(i)  The one-year medical leave begins on the last day the
employee worked. LTD requires a three-month waiting period
before benefit payments begin.  During this period, employees
may use available sick and converted sick leave.  When those
balances are exhausted, employees may use other leave balances
available.

(ii)  Employees determined eligible for Long Term
Disability benefits, after the three-month waiting period, shall
be eligible for health insurance benefits beginning two months
after the last day worked.  The health insurance benefit shall
continue without premium payment for up to twenty-two
months or until they are eligible for Medicare/Medicaid,
whichever occurs first.  After twenty-two months, the health
insurance may be continued,with premiums being paid by LTD
in accordance with their policy and practice.

Upon approval of the LTD claim:
(A)  Bi-weekly salary payments that the employee may be

receiving shall cease.  If the employee received any salary
payments after the three-month waiting period, the LTD benefit
shall be offset by the amount received.

(B)  The employee shall be paid for remaining balances of
annual leave, compensatory hours and excess hours in a lump
sum payment.  This payment shall be made at the time LTD is
approved unless the employee requests in writing to receive it
upon termination from state employment.  No reduction of the
LTD payment shall be made to offset this payment.  If the
employee returns to work prior to one year after the last day
worked, the employee has the option of buying back annual
leave.

(C)  An employee with a converted sick leave balance at
the time of LTD eligibility shall have the option to receive a
lump-sum payout of all or part of the balance or to keep the
balance intact to pay for health and life insurance upon
retirement.  The payout shall be at the rate at the time of LTD
eligibility.

(D)  An employee who retires from state government
directly from LTD may be eligible for up to five years health
and life insurance as provided in Subsection 67-19-14(2)(b)(ii).

(E)  Unused sick leave balance shall remain intact until the
employee retires.  At retirement, the employee shall be eligible
for the cash payout and the purchase of health and life insurance
as provided in Subsection 67-19-14(2)(c)(i).

(b)  Employees shall continue to accrue service credit for
retirement purposes while receiving long-term disability
benefits.

(c)  Conditions for return from leave without pay shall
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include:
(i)  If an employee is able to return to work within one year

of the last day worked, the agency shall place the employee in
his previously held position or similar position in a comparable
salary range.

(ii)  If an employee is unable to perform the essential
functions of the position because of a permanent disability, the
obligation to place the employee in the same or similar position
shall be set aside.  The employing unit shall place the employee
in the best available, vacant position for which he is qualified,
if able to perform the essential functions of the position with or
without reasonable accommodation.  If the employing unit does
not have an available position, the agency shall then attempt to
place the individual.  The new position shall be consistent with
the employee’s qualifications and capabilities.

(iii)  For the first year, every effort shall be made to find a
position as close to the salary range and function as the original
position.

(iv)  The agency Executive Director may extend the
medical leave beyond one year if the employee’s illness or injury
results in disability prohibiting the employee from performing
the essential functions of the position, as defined by ADA.

(d) Employees who file fraudulent long term disability
claims shall be disciplined according to the provisions of R477-
11.

(9)  Funeral Leave
Employees may receive a maximum of twenty four hours

funeral leave per occurrence with pay at management’s
discretion to attend the funeral of a member of the immediate
family.  Funeral leave may not be charged against accrued sick
or annual leave.

(a)  The "immediate family" means-- wife, husband,
children, daughter-in-law, son-in-law, parents, grandchildren,
mother-in-law, father-in-law, brother-in-law, sister-in-law,
grandparents, spouse’s grandparents, step-children, and step-
parents, brothers and sisters, step-brothers and step-sisters of the
employee.

(10)  Military Leave
One day of military leave is the equivalent of 8 hours.
(a)  Employees who are members of the National Guard or

Military Reserves are entitled to military leave not to exceed
fifteen days per calendar year without loss of pay, annual leave
or sick leave.  Employees shall be on official military orders and
may not claim salary for non-working days spent in military
training or for traditional weekend training.

(b)  Officers and employees of the state shall be granted
military leave without pay for the period of active service or
duty, including travel time, Section 39-3-1.

(c)  Employees are required to give notice of active military
service as soon as they are notified.

(d)  Upon termination from active military service, under
honorable conditions, employees shall be placed in their original
position or one of like seniority, status and pay.  The cumulative
length of time allowed for re-employment may not exceed five
years.  Employees are entitled to re-employment rights and
benefits including increased pension and leave accrual.  Persons
entering military leave may elect to have payment for annual
leave deferred.  In order to be reemployed, employees shall
present evidence of military service and leave without pay

status, and:
(i)  For service less than thirty-one days, return at the

beginning of the next regularly scheduled work period on the
first full day after release from service taking into account safe
travel home plus an eight-hour rest period, or:

(ii)  For service of more than thirty-one days but less than
181 days, submit an application for reemployment within
fourteen days of release from service, or

(iii)  For service of more than 180 days, submit an
application for reemployment within ninety days of release from
service.

(11)  Leave of Absence Without Pay
Employees may be granted continuous leave of absence

without pay for up to 12 months.  Employees shall apply in
writing to agency management for approval.  If absence is due
to FMLA, workers compensation or long-term disability, R477-
8-9 or R477-8-7(7) applies.

(a)  Medical leave without pay may be granted for no more
than twelve months.  Medical leave may be approved if a
registered health practitioner certifies that an employee is
temporarily disabled.

(b)  Agency management may approve leave without pay
for employees even though annual or sick leave balances exist.
Employees may take up to ten consecutive working days of
leave without pay without affecting the leave accrual rate.

(i)  Employees who receive no compensation for a
complete pay period shall be responsible for payment of state
provided benefit premiums, unless they are covered by the
provisions under the federal Family and Medical Leave Act, in
R477-8-9.

(c)  Employees who return to work on or before the
expiration of leave without pay, shall be placed in a position
with comparable pay and seniority to their previously held
position, provided the same or comparable level of duties can be
performed with or without reasonable accommodation.  The
employee shall also be entitled to previously accrued annual and
sick leave.

(d)  Leave without pay for non-disability reasons may be
granted only when there is an expectation that the employee will
return to work.

(e)  Health insurance benefits shall continue for employees
on leave without pay because of work-related injuries or
illnesses.  Except as provided under the family and medical
leave provisions, employees on leave without pay must
personally continue the premiums to receive health insurance
benefits.

(12)  Jury Leave
(a)  Employees are entitled to a leave of absence with full

pay when, in obedience to a subpoena or direction by proper
authority, they are required to:

(i)  Appear as a witness as part of their position for the
federal government, the State of Utah, or a political subdivision
of the state, or

(ii)  Serve as a witness in a grievance hearing as provided
in Section 67-19-31 and Title 67, Chapter 19a.

(iii)  Serve on a jury
(b)  Employees choosing to use annual leave while on jury

duty shall be entitled to keep jurors fees; otherwise, jurors fees
received shall be returned to agency payroll clerks for deposit
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with the State Treasurer.  The fees shall be deposited as a refund
of expenditure in the low org. where the salary is recorded.

(c)  Employees who are absent in order to litigate in matters
unrelated to their position shall take leave as annual or as leave
without pay.

(13)  Administrative Leave
(a)  Administrative leave may be granted consistent with

agency policy for the following reasons:
(i)  corrective action;
(ii)  personal decision-making prior to discipline;
(iii)  suspension with pay-- during removal from job site--

pending hearing on charges;
(iv)  during management decision situations that benefit the

organization;
(v)  incentive awards in lieu of cash;
(vi)  when no work is available due to unavoidable

conditions or influences;
(vii)  removal from adverse or hostile work environment

situations pending management corrective action;
(viii)  educational assistance;
(ix)  employee assistance and fitness for duty evaluations.
(b)  Agency head or designee may grant paid administrative

leave for no more than ten consecutive working days per
occurrence.  Other conditions of administrative leave are:

(i)  Administrative leave in excess of 10 consecutive
working days per occurrence may be granted by written
approval of the agency head.

(ii)  Administrative leave taken must be documented in the
employee’s leave record.

(14)  Disaster Relief Volunteer Leave
(a)  An employee may be granted an aggregate of 15

working days or 120 work hours in any 12 month period to
participate in disaster relief services for the American Red
Cross.  To request this leave an employee must be a certified
disaster relief volunteer; and file a written request with the
employing agency. The request shall include:

(i)  a copy of a written request for the employee’s services
from an official of the American Red Cross;

(ii)  the anticipated duration of the absence;
(iii)  the type of service the employee is to provide for the

American Red Cross; and
(iv)  the nature and location of the disaster where the

employee’s services will be provided.
(15)  Furlough
(a)  Agency management may furlough employees as a

means of saving salary costs in lieu of or in addition to a
reduction in force.  Furlough plans are subject to the approval
of the agency head and the following conditions:

(i)  Employees accrue annual and sick leave.
(ii)  Full payment of all fringe benefits continue at agency’s

expense.
(iii)  Employees shall return to their positions.
(iv)  Furlough is applied equitably, e.g., to all persons in a

given class, all program staff, or all staff in an organization.

R477-8-8.  Leave Bank.
With the approval of the agency director, agencies may

establish a leave bank program as follows:
(1)  Only annual leave, excess hours and converted sick

leave hours may be donated to a leave bank.
(a)  Employees shall not receive donated leave until they

use all of their individually accrued leave.
(b)  Only employees of agencies with approved leave bank

programs may donate annual leave, excess hours and converted
sick leave hours to another agency with a leave bank program,
if mutually agreed on by both agencies.

(c)  Leave shall be accrued if an employee is on sick leave
donated from an approved leave bank program.

R477-8-9.  Family and Medical Leave.
(1)  This rule conforms with the federal Family and

Medical Leave Act, 29 USC 2601.  Employees eligible under
this rule shall continue to receive medical insurance benefits
provided the employee was entitled to medical insurance
benefits prior to the commencement of FMLA leave.

(a)  Agency management shall authorize up to twelve
weeks of leave each calendar year to employees for any of the
following reasons:

(i)  birth of a child,
(ii)  adoption of a child,
(iii)  placement of a foster child,
(iv)  a serious health condition of the employee, or
(v)  care of a spouse, dependent child or parent with a

serious medical condition.
(2)  To be eligible for the twelve weeks of family medical

leave, the employee must be--
(a)  Employed by the state for at least 12 months, and
(b)  Employed by the state for a minimum of 1250

compensable work hours as determined under FMLA during the
12-month period immediately preceding the commencement of
leave.

(3)  Employees (or an appropriate spokesperson) shall
submit a leave request

(a)  Thirty days in advance for foreseeable needs; or
(b)  As soon as possible in emergencies.
(4)  Agency Responsibility
(a)  Agency management shall be responsible for:
(i)  documenting employee leave requests which qualify as

FMLA leave; and
(ii)  designating any qualifying leave taken by employees

as FMLA leave.  All leave requests which qualify as FMLA
leave shall be designated as such and shall be subject to all
provisions of this rule.  No other leave shall be granted until the
employee has exhausted his 12-week entitlement under FMLA.;
and

(iii)  notifying employees in writing of the designation
within two business days, or as soon as a determination can be
made that the leave request qualifies as FMLA leave if the
agency does not initially have sufficient information to make a
determination.

(b)  Written notification to employees shall include the
following information:

(i)  that the leave will be counted against the employee’s
annual FMLA entitlement;

(ii)  any requirements for the employee to furnish medical
certification of a serious health condition and the consequences
of failing to do so;

(iii)  a statement explaining that the employee will be
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required to exhaust unused annual, converted, and/or sick leave,
before going into a LWOP status;

(iv)  any requirement for the employee to make any
premium payments to maintain health benefits and the
arrangements for making such payments, and the possible
consequences of failure to make such payments on a timely
basis;

(v)  any requirement for the employee to present a fitness-
for-duty certificate to be restored to employment;

(vi)  the employee’s rights to restoration to the same or an
equivalent job upon return from leave; and

(vii)  the employee’s potential liability for payment of
health insurance premiums paid by the employer during the
employee’s unpaid FMLA leave if the employee fails to return
to work after taking FMLA leave.

(c)  Agencies may designate FMLA leave after the fact
only:

(i)  if the reason for leave was previously unknown,
provided the reason for leave is made within two business days
after the employee’s return to work; or

(ii)  the agency has preliminarily designated the leave as
FMLA leave and is awaiting medical certification.

(d)  Agencies shall allow employees at least 15 calendar
days to provide medical certification if FMLA leave is not
foreseeable.

(e)  Agencies shall inform Group Insurance that an
employee is approved for FMLA leave.

(5)  An employee shall be required to use accrued annual
and converted sick leave and excess hours prior to the use of
leave without pay for the family and medical leave period.
Employees shall be required to use accrued sick leave only in
situations considered eligible under R477-8-7(4)(c).  Employees
who take family and medical leave in a leave without pay status
must comply with R477-8-7(11).

(a)  Employees may choose to use compensatory time for
an FMLA reason.  Any period of leave paid from the employee’s
accrued compensatory time account may not be counted against
the employee’s FMLA leave entitlement.

(6)  Employees shall be eligible to return to work under
R477-8-7(11).

(a)  If an employee fails to return to work after unpaid
FMLA leave has ended, an agency may recover, with certain
exceptions, the health insurance premiums paid by the agency
on the employee’s behalf.  An employee is considered to have
returned to work if he or she returns for at least 30 calendar
days.

(b)  Exceptions to this provision include:
(i)  FLSA exempt and Schedule AB, AD and AR

employees who have been denied restoration upon expiration of
their leave time;

(ii)  Employees whose circumstances change unexpectedly
beyond their control during the leave period and he or she
cannot return to work at the end of twelve weeks.

(7)  For maternity and child placement leave, time must be
taken in no less than 8 hour increments.

(8)  Leave taken for purposes of childbirth, adoption,
placement for adoption or foster care shall not be taken
intermittently unless the employee and employer mutually agree.

(9)  Leave required for certified medical reasons may be

taken intermittently.
(10)  Leave taken for a serious health condition covered

under workers’ compensation may be counted towards an
employee’s FMLA entitlement.  Use of accrued paid leave shall
not be required for FMLA leave at the same time the employee
is collecting a workers’ compensation benefit.

(11)  Medical records created for purposes of FMLA and
the Americans with Disabilities Act must be maintained in
accordance with confidentiality requirements of R477-2-5(6).

R477-8-10.  Dual State Employment.
An employee who has more than one position within state

government, regardless of schedule is considered to be in a dual
employment situation.  The following conditions apply to dual
employment status.

(1)  An employee in a dual employment status, regardless
of the schedule of any of the secondary position(s) the employee
may be in, shall be coded as schedule TL.

(2)  An employee may work in up to 4 different positions
in state government.

(3)  An employee’s benefits status for any secondary
position(s), regardless of schedule of any of the positions, shall
be the same as the primary position.

(4)  An employee’s FLSA status (exempt or non-exempt)
for any secondary position(s) shall be the same as the primary
position.

(5)  Leave accrual shall be based on all hours worked in all
positions, and may not exceed the maximum amount allowed in
the primary position.

(6)  As a condition of dual employment, an employee in
dual employment status is prohibited from accruing excess
hours in either the primary or secondary positions. All excess
hours earned shall be paid at straight time in the pay period in
which the excess hours are earned.

(7)  As a condition of dual employment, the
Overtime/Comp selection shall be as overtime paid regardless
of FLSA status.  An employee may not accrue comp hours while
in dual employment status.

(8)  Overtime shall be calculated at straight time or time
and one half depending on the FLSA status of the primary
position.  Time and a half overtime rates shall be calculated
based on the weighted average rate of the multiple positions.
Refer to Division of Finance’s payroll policies, dual employment
section.

(9)  The Accepting Terms of Dual Employment form shall
be completed, signed by the employee and supervisor, and
placed in the employee’s personnel file with a copy sent to the
Division of Finance.

(10)  Secondary positions may not interfere with the
efficient performance of the employee’s primary position or
create a conflict of interest.  An employee in dual employment
status shall comply with conditions outlined in R477-9-2(1).

R477-8-11.  Reasonable Accommodation.
Reasonable accommodation for qualified individuals with

disabilities may be a factor in any employment action.  Before
notifying an employee of denial of reasonable accommodation,
the agency shall consult with the Division of Risk Management.
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R477-8-12.  Fitness For Duty Evaluations.
Fitness for duty medical evaluations may be performed

under any of the following circumstances:
(1)  Return to work from injury or illness;
(2)  When management determines that there is a direct

threat to the health or safety of self or others;
(3)  In conjunction with corrective action, performance or

conduct issues, or discipline;
(4)  When a fitness for duty evaluation is a bona fide

occupational qualification for selection, retention, or promotion.

R477-8-13.  Temporary Transitional Assignment.
Temporary transitional assignments may be part of any of

the following:
(1) Return to work from injury or illness;
(2)  When management determines that there is a direct

threat to the health or safety of self or others;
(3) In conjunction with corrective action, performance or

conduct issues, or discipline;
(4) Where there is a bona fide occupational qualification

for retention in a position;
(5)  As a temporary measure while an employee is being

evaluated to determine if reasonable accommodation is
appropriate.

R477-8-14.  Change in Work Location.
(1) A change in work location shall not be permitted if this

requires the employee to commute or relocate 50 miles or more,
one way, beyond his current one way commute, unless:

(a)  The policy is communicated to the employee at
employment;

(b)  The agency shall either pay to move the employee
consistent with R25-6-8 and Department of Administrative
Services, Division of Finance Policy 05-04.03, or reimburse
commuting expenses up to the cost of a move.

KEY:  compensatory time, disability insurance, leave,
vacations
July 3, 2001 63-13-2
Notice of Continuation June 11, 2002 67-19-6

67-19-6.7
67-19-12.5
67-19-12-9
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R477.  Human Resource Management, Administration.
R477-9.  Employee Conduct.
R477-9-1.  Standards of Conduct.

Employees shall comply with the standards of conduct
established in these rules and the policies and rules established
by their agency management.

(1)  Employees shall apply themselves to and shall fulfill
their assigned duties during the full time for which they are
compensated.

(a)  Employees shall --
(i)  Comply with the standards established in their

individual performance plans;
(ii)  Maintain an acceptable level of performance and

conduct on all other verbal and written job expectations;
(iii)  Report conditions and circumstances, including

controlled substances or alcohol impairment, that may prevent
them from performing their job effectively and safely.

(iv)  Inform their supervisor of any unclear instructions or
procedures.

(2)  Employees shall make prudent and frugal use of state
funds, equipment, buildings, and supplies.

(3)  Employees who report for duty or attempt to perform
the duties of their positions while under the influence of alcohol
or nonprescribed controlled substances, shall be subject to
corrective actions or discipline in accordance with R477-10-2,
R477-11 and R477-14.

(a)  The agency may decline to defend and indemnify
employees found violating this rule, in accordance with 63-30-
36 section (c)(ii) of the Utah Governmental Immunity Act.

(4)  Employees shall not drive a state vehicle, or any other
vehicle, on state time while under the influence of alcohol or
controlled substances.

(a)  Employees who violate this rule shall be subject to
corrective action or discipline pursuant to R477-10-2, R477-11
and R477-14.

(b)  The agency may decline to defend or indemnify
employees who violate this rule, according to section 63-30-
36(3)(c)(i) of the Utah Governmental Immunity Act.

R477-9-2.  Outside Employment.
(1)  State employment shall be the principal vocation for

full-time employees governed by these rules.  An employee may
engage in outside employment under the following conditions:

(a)  Outside employment must not interfere with an
employees’ efficient performance in his state position.

(b)  Outside employment must not conflict with the
interests of the agency or the State of Utah.

(c)  Outside employment must not give reasons for
criticism or suspicion of conflicting interests or duties.

(d)  Employees shall notify agency management in writing
if the outside employment has the potential or appears to
conflict with Title 67, Chapter 16 Employee Ethics Act.

(e)  Agency management may deny employees permission
to engage in outside employment or to receive payment if they
determine the outside activity causes a real or potential conflict
of interest.

(i)  Employees may grieve this decision.
(ii)  Failure to notify the employer and to gain approval for

outside employment is grounds for disciplinary action if the

secondary employment is found to be a conflict of interest.

R477-9-3.  Conflict of Interest.
(1)  An employee may receive honoraria or paid expenses

for activities outside of state employment under the following
conditions:

(a)  Outside activities must not interfere with our
employees’ efficient performance in his state position.

(b)  Outside activities must not conflict with the interests
of the agency or the State of Utah.

(c)  Outside activities must not give reasons for criticism or
suspicion of conflicting interests or duties.

(2) An employee shall not use his state position or any
influence, power, authority or confidential information he
receives in that position, or state time, equipment, property, or
supplies for private gain.

(3)  An employee shall not receive outside compensation
for performing state duties, except for the following:

(a)  Awards for meritorious public contribution.
(b)  Honoraria or expenses paid for papers, speeches, or

appearances on an employee’s own time with the approval of
agency management, which are not compensated by the state or
prohibited by rule.

(c)  Usual social amenities, ceremonial gifts, or non-
substantial advertising gifts.

(4)  An employee shall declare a potential conflict of
interest when he is required to do or decide something that
could be interpreted as a conflict of interest.  Agency
management shall then excuse the employee from making
decisions or taking actions that may cause a conflict of interest.

R477-9-4.  Political Activity.
State career service employees may voluntarily participate

in political activity according to the provisions in this rule or
other federal laws.  The following rules apply to career service
employees in all salary ranges and positions.

(1)  Any state career service employee elected to any
partisan or full-time non-partisan political office shall be
granted a leave of absence without pay while being monetarily
compensated for service in political office.  Employees shall not
receive annual leave while serving in a political office.

(2)  During work time, no career service employee may
engage in any political activity.  No person shall solicit political
contributions from employees of the executive branch during
hours of employment.  However, state employees may
voluntarily contribute to any party or any candidate.

(3)  Decisions regarding employment, promotion, demotion
or dismissal or any other human resource actions shall not be
based on partisan political activity.

(4)  Regardless of other provisions in these rules, no
member of the Utah State Highway Patrol may use official
authority or influence to interfere with an election or to affect
election results.  No person may induce or attempt to induce any
member of the Utah State Highway Patrol to participate in any
prohibited activity.

(5)  This rule shall not apply to employees who are
restricted or prevented from engaging in political activity
through the provisions of the federal Hatch Act.  To determine
whether an employee shall adhere to the federal Hatch Act,
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employees may contact DHRM or the employing agency’s
Human Resource office for guidelines.

(6)  Violations of law governing political activity shall be
reported in writing to the Executive Director.  The Executive
Director, DHRM, shall investigate the validity of any allegation
and assess the extent to which any activity was knowingly and
willfully conducted in violation of law.

R477-9-5.  Employee Indebtedness to the State.
(1)  Employees indebted to the state because of an action

or performance in their official duties may have a portion of
their pay that exceeds the minimum federal wage withheld.
Overtime pay shall not be withheld.

(a)  The following three conditions must be met before
withholding of pay may occur:

(i)  The debt must be a legitimately owed amount which
can be validated through physical documentation or other
evidence.

(ii)  The employee must know about and, in most cases,
acknowledge the debt.  As much as possible, the employee
should provide written authorization to withhold the pay.

(iii)  Employees must be notified of this rule which allows
the state to withhold pay.

(b)  Employees terminating from state service will have pay
withheld from the last paycheck.

(c)  Employees going on leave without pay for more than
two pay periods may have pay withheld from their last
paycheck.

(d)  The state may withhold an employee’s pay to satisfy the
following specific obligations:

(i)  Travel advances where travel and reimbursement for the
travel has already occurred;

(ii)  State credit card obligations where the state’s share of
the obligation has been reimbursed to the employee but not paid
to the credit card company by the employee;

(iii)  Evidence that the employee negligently caused loss or
damage of state property;

(iv)  Payroll advance obligations that are signed by the
employee and that the Division of Finance authorizes;

(v)  Misappropriation of state assets for unauthorized
personal use or for personal financial gain.  This includes
reparation for employee theft of state property or use of state
property for personal financial gain or benefit;

(vi)  Overpayment of pay determined by evidence that an
employee did not work the hours for which they received pay or
was not eligible for the benefits received and paid for by the
state.

(e)  Excessive reimbursement of funds from flexible
reimbursement accounts.

(f)  Other obligations that satisfy the requirements of R477-
9-4.(1) above.

(2) This rule does not apply to state employee obligations
to other state agencies where the obligation was not caused by
their actions or performance as an employee.

R477-9-6.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to the provisions of this rule, consistent with R477-2-2(1).

KEY:  conflict of interest, government ethics, Hatch Act,
personnel management
January 4, 2002 67-19-6
Notice of Continuation June 11, 2002
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R477.  Human Resource Management, Administration.
R477-10.  Employee Development.
R477-10-1.  Performance Evaluation.

Agency management shall develop an employee
performance management system consistent with these rules and
subject to approval by the Executive Director, DHRM.  The
Executive Director, DHRM, may authorize exceptions to
provisions of this rule consistent with R477-2-2.  For this rule,
the word employee refers to career service employees, unless
otherwise indicated.

(1)  An acceptable performance management system shall
satisfy the following criteria:

(a)  Performance standards and expectations for each
employee shall be specifically written in a performance plan by
August 30 of each fiscal year.

(b)  Managers or supervisors provide employees with
regular verbal and written feedback based on the standards of
performance and conduct outlined in the performance plan.

(c)  Each employee shall be informed concerning the
actions to be taken, time frames, and the supervisor’s role in
providing assistance to improve performance and increase the
value of service.

(d)  Each employee shall have the right to include written
comment with his performance evaluation.

(e)  Agency management shall select a performance
management rating system or a combination of systems by
August 30 to be effective for the entire fiscal year.  The rating
system shall be one or more of the following:
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(2)  In addition to the above ratings, agency management
may establish a rating category for highest level performers
under the following conditions:

(a)  Each employee who receives this rating shall receive a
performance rating of 4.

(b)  Agencies shall devise and publish the criteria they will
use to select the highest level performers by August 30 of each
year.  Selection criteria for non-supervisory employees shall be
comparable to the Utah Code 67-19c-101(3)(c).  Selection
criteria for supervisory/management employees shall be
comparable to "The Manager of the Year Award."

(3)  Each state employee shall receive a performance
evaluation effective on or before the beginning of the first pay
period of each fiscal year.

(a)  Probationary employees shall receive a performance
evaluation at the end of their probationary period and again
prior to the beginning of the first pay period of the fiscal year.

(4)  The employee shall sign the evaluation.  Signing the

evaluation only means that the employee has reviewed the
evaluation.  Refusal to sign the evaluation shall constitute
insubordination, subject to discipline.

(a)  The evaluation form shall include a space for
employees’ comments.  The employee shall check a space
indicating either agreement or disagreement with the evaluation.
The employee may comment in writing, either in the space
provided or on a separate attachment.

R477-10-2.  Corrective Action.
When an employee’s performance does not meet

established standards due to failure to maintain skills,
incompetency, or inefficiency, agency management shall take
appropriate, documented, and clearly labeled corrective action
in accordance with the following rules:

(1)  The supervisor shall discuss the substandard
performance with the employee to discover the reasons and to
develop an appropriate written corrective action plan.  The
employee shall sign the written corrective action plan to certify
that he has reviewed it.  Refusal to sign the corrective action
shall constitute insubordination subject to discipline.  An
employee shall have the right to submit written comment to
accompany the corrective action plan.

(a)  Corrective actions shall include one or more of the
following:

(i)  Closer supervision
(ii)  Training
(iii)  Referral for personal counseling by an agency head’s

approved designee
(iv)  Reassignment
(v)  Use of appropriate leave
(vi)  Career counseling and out-placement
(vii)  Period of constant review
(viii) Opportunity for remediation
(ix)  Written warnings
(2)  The supervisor shall designate an appropriate

corrective action period and shall provide frequent evaluation of
the employee’s progress.

(3)  If, after reasonable effort, the corrective actions taken
do not result in improved performance that is satisfactory,the
employee shall be disciplined according to R477-11.  The
written record of the corrective action shall satisfy the
requirement of Section 67-19-18(1).

(4)  DHRM shall provide assistance to agency management
upon request.

R477-10-3.  Employee Development and Training.
Agency management may establish a program for training

and staff development consistent with these rules.
(1)  All agency sponsored training shall be agency specific

or designed for highly specialized or technical jobs and tasks.
(2)  Agency management shall consult with the Executive

Director, DHRM, when proposed training and development
activities may have statewide impact or may be offered more
cost effectively on a statewide basis.  The Executive Director,
DHRM, shall determine whether DHRM will be responsible for
the training standards.

(3)  The Executive Director, DHRM, shall work with
agency management to establish standards to guide the
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development of statewide activities and to facilitate sharing of
resources statewide.

(4)  When an agency directs an employee to participate in
an educational program, the agency shall pay full costs before
the course begins.

(5)  Agencies are required to provide refresher training and
make reasonable efforts to re-qualify veterans reemployed under
USERRA, as long as it does not cause an undue hardship to the
employing agency.

R477-10-4.  Liability Prevention Training.
Agencies shall provide liability prevention training to their

employees.  The curriculum shall be approved by DHRM and
Risk Management.  Topics shall include but not be limited to:
new employee orientation, prevention of sexual harassment; and
supervisor training on prevention of workplace violence.

R477-10-5.  Education Assistance.
State agencies may assist employees in their educational

goals by granting employees administrative leave to attend
classes and/or a subsidy of educational expenses.

(1)  Prior to granting education assistance, agencies shall
establish policies which shall include the following conditions:

(a)  The educational program will provide a benefit to the
state.

(b)  The employee shall successfully complete the required
course work or the educational requirements of a program.

(c)  The employee shall agree to repay any assistance
received if the employee voluntarily terminates within 12
months of completing educational work.

(d)  Education assistance shall not exceed $3,500 per
employee in any one fiscal year unless approved in advance by
the agency head.

(2)  Agency management shall be responsible for
determining the taxable/non-taxable status of educational
assistance reimbursements.

(3)  Agencies may offer educational assistance to law
enforcement and correctional officers consistent with section 67-
19-12.4 and with these criteria:

(a)  The program shall comply with R477-10-5(1) and
R477-10-5(2).

(b)  The program shall be published and available to all
qualified employees.  To qualify:

(i)  The employee’s job duties shall satisfy the conditions of
subsection 67-19-12.4 (1).

(ii)  The employee shall have completed probation.
(iii)  The employee shall maintain a grade point average of

at least 3.0 or equivalent from an accredited college or
university.

(c)  The program may provide additional compensation for
employees who complete a higher degree on or after April 30,
2001 in a subject area directly related to the employee’s duties.
If this policy is adopted, then:

(i)  Two steps shall be given for an associate’s degree.
(ii)  Two steps shall be given for a bachelor’s degree.
(iii)  Two steps shall be given for a master’s degree.

KEY:  educational tuition, employee performance evaluation,
employee productivity, training programs

July 3, 2001 67-19-6
Notice of Continuation June 11, 2002 67-19-12.4



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 224

R477.  Human Resource Management, Administration.
R477-11.  Discipline.
R477-11-1.  Disciplinary Action.

(1)  Agency management may discipline any employee for
any of the following causes or reasons:

(a)  noncompliance with these rules, agency or other
applicable policies, including but not limited to safety policies,
agency professional standards and workplace policies;

(b)  work performance that is inefficient or incompetent;
(c)  failure to maintain skills and adequate performance

levels;
(d)  insubordination or disloyalty to the orders of a

superior;
(e)  misfeasance, malfeasance, nonfeasance or failure to

advance the good of the public service;
(f)  any incident involving intimidation, physical harm or

threats of physical harm against co-workers, management, or the
public;

(g)  no longer meets the requirements of the position.
(2)  All disciplinary actions of career service employees

shall be governed by principles of due process and Title 67,
Chapter 19a.  In all such cases, except as provided under
Subsection 67-19-18(4), the disciplinary process shall include
all of the following:

(a)  The agency representative notifies the employee in
writing of the proposed discipline and the underlying reasons
supporting the intended action.

(b)  The employee’s reply must be received within five
working days in order to have the agency representative
consider the reply before discipline is imposed.

(c) If an employee waives the right to respond or does not
reply within the time frame established by the agency
representative or within five days, whichever is longer,
discipline may be imposed in accordance with these rules.

(3)  After a career service employee has been informed of
the reasons for the proposed discipline and has been given an
opportunity to respond and be responded to, the agency
representative may discipline that employee, or any non-career
service employee not subject to the same procedural rights, by
imposing one or more of the following:

(a)  Written reprimand
(b)  Suspension without pay up to 30 calendar days per

incident requiring discipline
(c)  Demotion of any employee through one of the

following methods:
(i)  An employee may be moved from a position in one job

to a position in another job having a lower maximum salary
range.

(ii)  A demotion within the employee’s current pay range
may be accomplished by lowering the employee’s salary rate
back on the range, as determined by the agency head or
designee.

(d)  Dismissal
(i)  An agency head shall dismiss or demote a career service

employee only in accordance with the provision’s of Subsection
67-19-18(5) and R477-11-2.

(4)  If an agency determines that a career service employee
endangers or threatens the peace and safety of others or poses a
grave threat to the public service or is charged with aggravated

or repeated misconduct, the agency may impose the following
actions, as provided by subsection 67-19-18-(4), pending an
investigation and determination of facts:

(a)  Paid administrative leave
(b)  Temporary reassignment to another position or work

location at the same rate of pay
(5)  At the time disciplinary action is imposed, the

employee shall be notified in writing of the discipline, the
reasons for the discipline, the effective date and length of the
discipline.

(6)  Disciplinary actions are subject to the grievance and
appeals procedure as provided by law for career service
employees only.  The employee and the agency representative
may agree in writing to waive or extend any grievance step, or
the time limits specified for any grievance step.

R477-11-2.  Dismissal or Demotion.
An employee may be dismissed or demoted for cause as

explained under R477-10-2 and R477-11-1, and through the
process outlined in this rule.

(1)  An agency head or appointing officer may dismiss or
demote a non-career service status employee without right of
appeal by providing written notification to the employee
specifying the reasons for the dismissal or demotion and the
effective date.

(2)  No employee shall be dismissed or demoted from a
career service position unless the agency head or designee has
observed the Grievance Procedure Rules and law cited in R137-
1-13 and Title 67, Chapter 19a and the following procedures:

(a)  The agency head or designee shall notify the employee
in writing of the specific reasons for the proposed dismissal or
demotion.

(b)  The employee shall have up to five working days to
reply.  The employee must reply within five working days for
the agency representative to consider the reply before discipline
is imposed.

(c)  The employee shall have an opportunity to be heard by
the agency head or designee.  The hearing before the department
head or designee shall be strictly limited to the specific reasons
raised in the notice of intent to demote or dismiss.

At the hearing the employee may present, either in person,
in writing, or with a representative, comments or reasons as to
why the proposed disciplinary action should not be taken.  The
agency head or designee is not required to receive or allow other
witnesses on behalf of the employee.

(ii) The employee may present documents, affidavits or
other written materials at the hearing.  However, the employee
is not entitled to present or discover documents within the
possession or control of the department or agency that are
private, protected or controlled under Chapter 63-2 the
Governmental Access and Records Management Act.

(d)  Following the hearing, the employee may be dismissed
or demoted if the agency head finds adequate cause or reason.

(e)  The employee shall be notified in writing of the agency
head’s decision.  Specific reasons shall be provided if the
decision is a demotion or dismissal.

(3)  Agency management may suspend an employee with
pay pending the administrative appeal to the agency head.



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 225

R477-11-3.  Discretionary Factors.
(1)  When deciding the specific type and severity of

discipline, the agency head or representative may consider the
following factors:

(a)  Consistent application of rules and standards
(b)  Prior knowledge of rules and standards
(c)  The severity of the infraction
(d)  The repeated nature of violations
(e)  Prior disciplinary/corrective actions
(f)  Previous oral warnings, written warnings and

discussions
(g)  The employee’s past work record
(h)  The effect on agency operations
(i)  The potential of the violations for causing damage to

persons or property.

KEY:  discipline of employees, dismissal of employees,
grievances, government hearings
July 3, 2001 67-19-6
Notice of Continuation June 11, 2002 67-19-18
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R477.  Human Resource Management, Administration.
R477-12.  Separations.
R477-12-1.  Resignation.

Employees may resign by giving written or verbal notice to
the appointing authority.  In this rule, the word employee refers
to career service employees, unless otherwise indicated.

(1)  Agency management may accept an employee’s
resignation without prejudice when the resignation is received
at least ten working days before its effective date.

(2)  After submitting a resignation, employees may
withdraw their resignation on the next working day.  After the
close of the next working day following its submission,
withdrawal of a resignation may occur only with the consent of
the appointing authority.

R477-12-2.  Abandonment of Position.
Employees who are absent from work for three consecutive

working days and are capable of providing proper notification
to their supervisor, but do not, shall be considered to have
abandoned their position.

(1)  Management may terminate an employee who has
abandoned his position.  Management shall inform the employee
of the action in writing.

(a)  The employee shall have the right to appeal to the
agency head within five working days of receipt or delivery of
the notice of abandonment to the last known address.

(b)  If the termination action is appealed, management may
not be required to prove intent to abandon the position.

R477-12-3.  Reduction in Force.
Reductions in force shall be required when there are

inadequate funds, or a change of workload, or lack of work.
Reductions in force shall be governed by DHRM business
practices, standards and the following rules:

(1)  When staff will be reduced in one or more classes,
agency management shall develop a work force adjustment plan
(WFAP).  Career service employees shall only be given formal
written notification of separation after a WFAP has been
reviewed and approved by the Executive Director, DHRM or
designee.  The following items shall be considered in
developing the work force adjustment plan:

(a)  The categories of work to be eliminated, including
positions impacted through bumping, as determined by
management.

(b)  A decision by agency management allowing or
disallowing bumping.

(c)  Specifications of measures taken to facilitate the
placement of affected employees through normal attrition,
retirement, reassignment, relocation, and movement to vacant
positions based on interchangeability of skills.

(d)  A list of all affected employees showing the retention
points for each employee.

(2)  Eligibility for RIF
(a)  Only career service employees who have been

identified in an approved WFAP and given an opportunity for
a hearing with the agency head may be RIF’d.

(b)  Employees covered by USERRA and in a leave
without pay status must be identified, assigned retention points
and notified of the RIF of their previous position in the same

manner as career service employees.
(3)  Retention points shall be calculated for all affected

employees within a category of work as follows:
(a)  Seniority shall be determined by the length of total

state career service, which commenced in a competitive career
service position for which the probationary period was
successfully completed.

(i)  For part-time work, length of service shall be
determined in proportion to hours actually worked.

(ii)  Exempt service time subsequent to attaining career
service tenure with no break in service shall also be counted for
purposes of seniority.

(iii)  In the event of ties in retention points, the amount of
time employed in the affected agency/department serves as the
tie breaker.

(b)  Length of state service shall be measured in years and
additional days shown as a fraction of a year.

(c)  Time spent in a leave without pay status for service in
the uniformed services covered under USERRA shall be
counted for purposes of seniority.

(d)  Any time spent in leave without pay status, to include
worker’s compensation leave, may not be counted for purposes
of seniority.

(e)  All affected employees including employees covered
under USERRA in a leave without pay status within a category
of work shall be assigned a job proficiency rating.  The job
proficiency rating shall be an average of the last three annual
performance evaluation ratings as described in R477-10-
1.(1)(e).  If employees have had fewer than three annual
performance evaluations, the proficiency ratings shall be an
average of the all ratings received as of that time.

(f)  The numeric values of each employee’s job proficiency
rating and that employee’s actual length of service shall be
added together to produce the retention points.

(g)  Retention points shall be calculated for employees
covered under USERRA and in a leave without pay status in the
same manner as for current employees in the affected class.  If
there are no performance evaluation ratings for an employee
covered under USERRA, no proficiency rating shall be included
in the retention points.

(4)  The order of separation shall be:
(a)  Non-career service employees
(b)  Probationary employees
(c)  Career service employees in the order of their retention

points with the lowest points are released first.  In the event of
ties in retention points, the amount of seniority in the affected
agency serves as the tie breaker.

(5)  Employees, including those covered under USERRA
in a leave without pay status, who are separated due to a
reduction in force shall be given formal written notification of
separation, allowing for a minimum of 20 working days prior to
the effective date of the RIF.

(6)  Appeals
(a)  An employee separated due to a reduction in force may

appeal to the agency head for an administrative review.
Employees must submit notice of appeal within 20 working
days after the receipt of written notification of separation.

(b)  The employee may appeal the decision of the agency
head according to the appeals procedure of the Career Service
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Review Board.
(7)  Reappointment of RIF’d employee
(a)  A RIF’d employee is eligible for reappointment into a

half time or greater career service position for which he qualifies
in a salary range comparable to or less than the last career
service position held, for a period of one year following the date
of separation.  See R477-5-4 for selection of employees from the
reappointment register.

(i)  The Executive Director, DHRM, shall maintain a
reappointment register and shall make the final determination on
whether an eligible RIF meets the job requirements for position
vacancies.

(ii)  A RIF’d employee shall remain on the state
reappointment register for twelve months from the date of
separation, unless reappointed sooner.

(b)  During a statewide mandated freeze on hiring wherein
the Governor disallows increases in each department’s FTEs,
eligibility for the reappointment register shall be extended for
the entire length of time covered by a freeze.

(c)  When determining comparable salary ranges in cases
of RIF eligibility or bumping eligibility, a comparison of the
previous to the new salary range maximum step is required.  The
previous salary range shall be considered comparable if the
maximum step is equal to or greater than the maximum step of
the new salary range.

(d)  A RIF’d employee who is reappointed to a career
service position shall not be required to serve a probationary
period.  The employee shall enjoy all the rights and privileges of
a regular career service employee.

(e)  At agency discretion, employees reappointed from a
reappointment register may buy back part or all accumulated
annual and converted sick leave that was cashed out when
RIF’d.

(8)  Appeal rights of RIF'd employee – An individual
whose name is on the reappointment register as a result of a
reduction in force may use the grievance procedure regarding
their reappointment rights.

(9)  Career service employees in exempt positions – Any
career service employee accepting an exempt position without
a break in service, who is later not retained by the appointing
officer, unless discharged for cause as provided for by these
regulations, shall:

(a)  Be placed on a reappointment register for one year
from the date of separation and shall be reappointed to any half
time or greater career service position for which the employee
qualifies in a pay range comparable to the employee's last
position in the career service, provided an opening exists; or

(b)  Be reappointed to any lesser career service position for
which the employee qualifies pending the opening of a position
at the last career service salary range held.  The Executive
Director, DHRM, shall maintain a reappointment register for
this purpose, and shall make the final determination on whether
an eligible RIF meets the job requirements for position
vacancies.

(c)  If the employee has not been reappointed as outlined,
his placement on the reappointment register shall be renewed on
a yearly basis upon his written request.

R477-12-4.  Exceptions.

The Executive Director, DHRM, may authorize exceptions
to provisions of this rule consistent with R477-2-2(1).

KEY:  administrative procedure, employees’ rights,
grievances, retirement
July 5, 2000 67-19-6
Notice of Continuation June 11, 2002
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R477.  Human Resource Management, Administration.
R477-13.  Volunteer Programs.
R477-13-1.  Volunteer Programs.

Agency management shall approve all work programs for
volunteers before volunteers serve the state or any agency or
subdivisions of the state.  A volunteer is considered a
government employee for purposes of workers compensation,
operation of motor vehicles or equipment, and liability
protection and indemnification.

(1)  Agency management may establish a program for
people to volunteer their services to the agency consistent with
the following rules.  The Executive Director, DHRM, may
authorize exceptions to provisions of this rule consistent with
R477-2-2(1).

(2)  When implementing a volunteer program, agency
management shall:

(a)  Orient the volunteer to the conditions of state service
and their specific job assignments;

(b)  Provide adequate supervision of the volunteer staff
(c)  Designate the type of work for which volunteer

services may be allowed to supplement paid staff;
(d)  Document the approval of, numbers of, and hours

worked by its volunteers, based on standards established
DHRM;

(e)  Collect data on the number of volunteers and the
number of volunteer hours;

(f)  Evaluate and assign volunteers in accordance with
standards set by DHRM.

R477-13-2.  Volunteer Experience Credit.
(1)  Agency management shall apply approved and

documented related volunteer experience to satisfy the job
requirements for career service positions.

(a)  Volunteer experience shall not substitute for required
licensure, POST certification, or other criteria for which there is
no substitution in the job requirements in the job description.

(b)  Court ordered community service experience will not
be considered volunteer work for purposes of meeting job
requirements.

(2)  Participants in state or other volunteer programs shall
receive credit for volunteer experience for the purposes of career
service employment if:

(a)  The volunteer experience is related to the identified
duties and responsibilities of the designated career service
position as determined by agency management.

(b)  The volunteer experience is documented in accordance
with standards established by DHRM.

(3)  Credit for documented and job related volunteer
experience shall be given in the same manner as similar paid
employment.

KEY:  personnel management, administrative rules, rules
and procedures, definitions
July 5, 2000 67-19-6
Notice of Continuation June 11, 2002 67-20-8
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R477.  Human Resource Management, Administration.
R477-15.  Unlawful Harassment Policy and Procedure.
R477-15-1.  Purpose.

It is the State of Utah’s policy to:
(1)  provide all employees a working environment that is

free from unlawful harassment based on race, religion, national
origin, color, sex, age, disability, or protected activity under the
anti-discrimination statute: and

(2)  comply with state and federal laws regarding
discrimination based on unlawful harassment.

R477-15-2.  Policy.
(1)  Unlawful harassment means discriminatory treatment

based on race, religion, national origin, color, sex, age, protected
activity or disability.  Discrimination based on unlawful
harassment will not be tolerated.  Violators shall be subject to
corrective action or disciplined and may be referred for criminal
prosecution.  Discipline may include termination of
employment.

(2)  Unlawful harassment includes the following subtypes:
(a)  Behavior or conduct in violation of R477-15-2(1) that

is unwelcome, pervasive, demeaning, ridiculing, derisive, or
coercive, and results in a hostile, offensive, or intimidating work
environment.

(b)  Behavior or conduct in violation of R477-15-2(1) that
results in a tangible employment action being taken against the
harassed employee.

(3)  The imposition of corrective action and discipline is
governed by R477-10-2 and R477-11.

(4)  An employee shall be subject to corrective action or
discipline for unlawful harassment towards another employee
even if that harassment occurs outside of scheduled work time
or work location provided that the harassment meets the
requirements of R477-15-2(2).

(5)  Individuals affected by alleged unlawful harassment
may, but shall not be required to, confront the accused harasser
before filing a complaint.

(6)  Once a complaint has been filed, the accused shall not
communicate with the complainant regarding allegations of
harassment.

R477-15-3.  Retaliation.
(1)  No person may retaliate against any employee who

opposes a practice forbidden under this policy, or has filed a
charge, testified, assisted or participated in any manner in an
investigation, proceeding or hearing under this policy or is
otherwise engaged in protected activity.

(2)  Any act of retaliation toward the complainant,
witnesses or others involved in the investigation shall be subject
to corrective action or disciplinary action.  Prohibited actions
include:

(a)  open hostility to complainant, participant or others
involved;

(b)  exclusion/ostracism of the complainant, participant or
others;

(c)  creation of or the continued existence of a hostile work
environment;

(d)  discriminatory remarks about the complainant,
participant or others;

(e)  special attention to or assignment of the complainant,
participant or others to demeaning duties not otherwise
performed;

(f)  tokenism or patronizing behavior;
(g)  discriminatory treatment;
(h)  subtle harassment; or
(i)  unreasonable supervisory imposed time restrictions on

employees in preparing complaints or compiling evidence of
unlawful harassment activities or behaviors.

R477-15-4.  Complaint Procedure.
Individuals affected by unlawful harassment may file

complaints and engage in an administrative process free from
bias, collusion, intimidation or retaliation.

(1)  Individuals who feel they are being subjected to
unlawful harassment should do the following:

(a)  document the occurrence;
(b)  continue to report to work;
(c)  identify a witness if applicable;
(2) An employee may file an oral or written complaint of

unlawful harassment with their immediate supervisor, any other
supervisor within their direct chain of command, the Agency or
Department’s Human Resource Office or the Department of
Human Resource Management.

(3)  Any compliant of unlawful harassment shall be acted
upon following receipt of the complaint

(a)  Complaints may be submitted by any individual,
witness, volunteer or other employee.

(b)  Complaints may be made through either verbal or
written notification and shall be handled in compliance with
confidentiality guidelines.

(c)  Any supervisor who has knowledge of unlawful
harassment shall take immediate, appropriate action and
document the actions.

(4)  If an immediate investigation by the agency is not
warranted, a meeting shall be held with the complainant, the
supervisor or manager of the appropriate division, and others as
appropriate to communicate the findings and management’s
resolution of the complaint.

R477-15-5.  Investigative Procedure.
(1)  The investigative procedures established by agencies

shall allow the complainant to make specific requests relating to
the investigation process and about the person or persons who
will conduct the investigation.  The agency shall attempt to
comply with these requests, but may take whatever action
necessary and appropriate to resolve the complaint.

(2)  Preliminary reviews and investigations must be
conducted in accordance with procedures issued by the
Department of Human Resource Management.

(3)  Results of Investigation
(a)  If the investigation reveals that disciplinary action is

warranted, the agency head shall take appropriate action as
provided in R477-11.

(b)  If an investigation reveals evidence of criminal conduct
in unlawful harassment allegations, the Executive Director of
the agency or DHRM, may refer the matter to the Attorney
General’s Office or County/ District Attorney as appropriate.

(c)  If an investigation of unlawful harassment reveals that
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the accusations are unfounded, the findings shall be
documented, the investigation terminated, and appropriate
parties notified.

(d)  Investigations shall be conducted by qualified
individuals based on DHRM standards.

R477-15-6.  Records.
(1)  A separate protected record of all unlawful harassment

complaints shall be maintained and stored in the agency’s human
resource office, DHRM office or in the possession of an
authorized official.  Removal or disposal of records in the
protected file may only be done with the approval of the agency
head or Executive Director, DHRM, and only after minimum
timelines specified herein have been met.  Records shall be kept
for:  a minimum of three years from the resolution of the
complaint or investigative proceeding.

(2)  Supervisors shall not keep separate files related to
complaints of unlawful harassment.

(3)  All information contained in the complaint file shall be
classified as protected pursuant to requirements of Section 63-2-
304, Government Records Access and Management Act.

(4)  Information contained in the unlawful harassment
protected file shall only be released by the agency head or
Executive Director, DHRM, when in compliance with the
requirements of law.

(5)  Participants in any unlawful harassment proceeding
shall treat all information as protected.

(6)  Final disposition of unlawful harassment cases shall be
communicated to appropriate parties.

R477-15-7.  Training.
(1)  Departments shall comply with the Unlawful

Harassment Prevention Training Standards set by DHRM.  As
a minimum, these shall contain:

(a)  Course curriculum standards.
(b)  Training presentation requirements.
(c)  Trainer qualifications.
(d)  Training records management criteria.

KEY:  administrative procedures, hostile work environment*
July 3, 2001 67-19-6
Notice of Continuation June 11, 2002 67-19-18

Governor’s Executive Order on Sexual Harassment,
March 17, 1993
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R527.  Human Services, Recovery Services.
R527-210.  Guidelines for Setting Child Support Awards.
R527-210-1.  Reduction for Extended Visitation.

1.  Extended visitation is defined as the time period during
which the child is with the noncustodial parent for at least 25 of
any 30 consecutive days.  Normal visitation and holiday visits
to the custodial parent shall not be considered an interruption of
the consecutive day requirement.

2.  If the child support order provides that the base child
support award will be reduced for each child for extended
visitation and extended visitation is exercised, the office shall
reduce the support obligation accordingly.

3.  If the support order does not specifically provide that
the base child support award will be reduced for extended
visitation and the child is a recipient of financial public
assistance, the Office of Recovery Services/Child Support
Services (ORS/CSS) shall not reduce the support obligation.

R527-210-2.  Accountability of Support Provided to Benefit
Child.

At the time of issuing an administrative order for current
support, ORS/CSS may include in the order, upon the petition
of the obligor, a provision for the obligee to furnish an
accounting of amounts provided for the child’s benefit to the
obligor.  In order to be eligible, the obligor must be current on
all child support; the obligor must not have a child support
arrearage.

KEY:  child support
June 19, 2002 62A-11-304.2
Notice of Continuation January 26, 1999 78-45-7.11

78-45-7.20
78-45-7.21
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R544.  Human Services, Substance Abuse.
R544-1.  Division Rules of Administration.
R544-1-2.  Allocation of Substance Abuse Purchase-of-
Service Money.

A.  The Board of Substance Abuse is granted authority
pursuant to Section 62A-8-109 Utah Code to establish a funding
formula that allocates funds to the Local Substance Abuse
Authorities.  The funding formula adopted by the Utah State
Board of Substance Abuse (Board) is as follows:

1.  Up to 15% of the purchase of service funds may be
allocated by the State Division of Substance Abuse for statewide
services; the remaining 85% of these funds will be allocated to
the Local Substance Abuse Authorities as follows:

2.  Rural counties (all counties in the state except Utah, Salt
Lake, Davis, and Weber) will be allocated a rural differential of
$11,600;

3.  Sixty percent of the remaining funds will be allocated to
each county based on the need factor derived from the Incidence
and Prevalence Studies;

4.  The remaining forty percent of the funds will be
allocated to each county based on the county’s percent of the
General Population as estimated by the Utah Office of Planning
and Budget;

B.  Cost of Living Adjustments will be determined by the
Utah State Division of Substance Abuse in accordance with
legislative appropriations.

C.  Funds approved for a local authority, based on the
funding formula, belong to that authority. In the event that there
is an unexpended amount at the end of the year, the local
authority will be allowed to carry these unexpended funds over
into the next contract period, provided that the State Division
can carry the funds over.  The only exception to this carryover
authority will be that if the unexpended funds cause the state to
not meet the statewide set-aside requirements. The division will
contract these unexpended funds to other local authorities who
can provide the services to fulfill the set-aside requirements.
The division will monitor the fund balances and the set-aside
spending throughout the year.  The decision to transfer funds
will be negotiated in March of each year with any local authority
that will not expend all of their funds.

R544-1-3.  Providers’ Application for Funding - Fee
Collection Policy.

All programs receiving funds allocated by the State
Division of Substance Abuse shall prepare, as part of their
application for funding, a fee collection policy.  Fees collected
by programs shall remain in their program and be used only in
providing alcohol and drug services.  Upon request by the
Division each program shall submit a report to the Division
which will include the total dollar amount of fees collected and
services provided by the expenditure of these funds.  Fees
collected shall not be a reason to reduce federal and/or state
funding.

R544-1-4.  Training Priorities and Responsibilities.
The State Division of Substance Abuse shall make State

staff training the number one training priority.  Statewide
training shall be limited to the Fall Conference, Networking
Conference, Governor’s Youth Conference, and joint

conferences with the State Office of Education.  Local programs
shall have the primary responsibility to assure training is
available for their staff.  The State Division assists the local
programs by being the central clearing point for training needs
and educational opportunities.

R544-1-5.  Research/Evaluation Priorities and
Responsibilities.

A.  The State Division of Substance Abuse shall have, as
a primary focus under research and evaluation, the following
areas:

a.  Evaluation of needs;
b.  Evaluation of program outcomes;
c.  Evaluation of community impact; and
d.  Evaluation of cost benefit.
B.  The State Division of Substance Abuse shall:
a.  Provide the State Board of Substance Abuse with

evaluation or other research findings to be considered in the
formulation of program policy and contracting for services;

b.  Assist parties in obtaining funding for evaluation or
other research activities pertaining to substance abuse;

c.  Review and disseminate evaluation or other research
findings to the Board, service providers and the general public:

d.  Whenever feasible, consider contracting as a means of
conducting evaluation or other research projects;

e. Notify the Utah Association of Substance Abuse Service
Providers and the Board of Substance Abuse of the proposed
research activity and before beginning any research activity
obtain approval of the proposed research activity from the
Board at its next regularly scheduled meeting;

f.  The Division shall establish with the Board an
evaluation process in consultation with the providers.

R544-1-6.  Continuum of Services.
A. Prevention means a proactive comprehensive program

which provides a broad array of activities and services designed
to discourage the use of alcohol, tobacco and other drugs
directed at individuals who have not been identified to be in
need of treatment.  These activities and services must be
provided in a variety of settings for both the general population
as well as targeted subgroups who are at high risk for substance
abuse.

B.  Treatment means those services which target
individuals or families who are functionally impaired
psychologically, physically, or socially in association with the
patterned abuse of or dependence on alcohol, tobacco, or other
drugs.  This includes only those individuals upon whom a
written consumer record, as defined in licensing standards (Rule
R501-2-5B) as adopted by the Board of Substance Abuse, is
maintained.

R544-1-7.  Funding of Medical Detoxification Programs.
Medical detoxification programs shall not be funded by the

State Division of Substance Abuse on an ongoing basis.

R544-1-8.  Competition - Contracting/Subcontracting.
It is the policy of the Board of Substance Abuse to accept

t h e  S e p t e m b e r  1 9 8 5  r e c o m m e n d a t i o n  o n
contracting/subcontracting made by the Role Review Committee
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as follows:
A.  The State Division is responsible for:
1.  Defining the continuum of services that must be

provided within and across the district(s).
2.  Establishing and assisting in the establishment of

contracts that specifically identify the districts’ responsibilities
in regard to bidding, technical assistance, MIS reporting,
deadlines, local match, etc.

3.  Requiring that each district submit its district plan for
review and acceptance by the Division and/or State Board prior
to funding being authorized.

4.  The establishment of monitoring and evaluation
procedures which will insure:

a.  That state or local procurement policies are followed on
all bids.

b.  That MIS data is accurate, reported as required and on
time.

c.  That costs accurately reflect the actual costs of
providing the service.

d.  That district programming is in compliance with its
objectives and those required by the Division.

5.  Continued direct contracting and monitoring of all
programs operated in/by State institutions.

6.  The Division will also continue to contract directly with
other agencies/institutions, on a competitive bid basis, for
research and demonstration projects when necessary.  The
criteria the Division will use when deciding to directly contract-
out for these services, rather than apportioning the money across
districts, will reflect the need to keep the limited resources intact
to accomplish the designated task. These projects are typically
time limited rather than ongoing.

7.  A multi-region provider of services will continue to
directly contract with and receive reimbursement from the
Division within the following guidelines.  The local authority
will write the State subcontractors’ program into its district plan
of continuum of services.  The local authority will participate
with the Division in monitoring and evaluating the program.

8.  It is required that any program receiving state funds be
included in the district plan.

9.  All bids let by the State Division will be in compliance
with the State of Utah Procurement Act.

10.  Every agency/program in the state using funds
appropriated to the Division by the State legislature shall have
the goal of total abstinence for anyone under the age of twenty-
one years.

R544-1-10.  Maintenance of Effort.
The Board of the Division of Substance Abuse pursuant to

Section 62A-8-107 has required the Local Substance Abuse
Authorities to provide a consistent funding base for substance
abuse services.  This requirement will become effective
beginning July 1, 1993.

For the state fiscal year 1994, each Local Substance Abuse
Authority shall provide an amount not less than half the sum of
the county tax revenues contributed toward substance abuse
services during the 1991 and 1992 state fiscal years.

For subsequent state fiscal years, each Local Substance
Abuse Authority shall provide an amount of county tax revenue
not less than the average computed by dividing by two the sum

of Local Substance Abuse Authority county tax revenue
contributed toward substance abuse services for the two most
recently completed fiscal years.

R544-1-11.  Distribution of Fee-On-Fine (DUI) Funds.
The Fee-On-Fine funds collected by the court system under

the criminal surcharge law and remitted to the State Treasurer
will be allocated to the Local Substance Abuse Authorities
based upon each county’s percent of the total state population as
determined at the time of the funding formula as described in
R544-1-1.

Unless notified in writing by the local authority’s governing
board to send the funds to the local service provider, the State
Division of Substance Abuse will authorize quarterly releases of
these funds to the county commission of each county for which
they are allocated.

R544-1-12.  20% Match Required to Be County Tax
Revenue.

The Board of Substance Abuse under the authority granted
to it in Section 62A-8-107 has determined that the funds
required by Subsection 17A-3-701(j) (normally called the 20%
match requirement) shall be paid from tax revenues assessed by
the Board of County Commissioners and collected by the
County Clerk.

Failure by any county to meet its obligations under this
requirement, or Rule R544-1-10, shall result in the amount of
State General Funds allocated to that county by formula as
described in R544-1-2 being lowered by the percent by which
the county undermatches these funds.

This rule shall take effect for the State Fiscal Year starting
June 1, 1995 and shall remain in effect until changed or
repealed by the Board of Substance Abuse or its successor.

R544-1-12.  Use of Standard Criteria.
1.  The Board of Substance Abuse under authority granted

by 62A-8-107 has determined (a) the assessment instrument that
all contractors and subcontractors must use to determine the
degree of severity of a substance abuse problem will be the
Addiction Severity Index, (ASI); (b) that the placement
decisions for all patients treated in programs funded by or
contracting with the Division of Substance Abuse or
subcontracted to any local authority will be based upon the
placement criteria developed by the American Society of
Additive Medicine (ASAM) as adapted for use in Utah by the
Utah Association of Substance Abuse Program Providers; (c)
documentation of the use of this placement criteria must be
included in each patient’s record.

2.  At least one staff member for each contractor and
subcontractor must be trained in the proper use of the ASI and
ASAM instruments.  This training must be documented in
individual personnel files.

KEY:  substance abuse, financing of programs
November 5, 1997 62A-8-109
Notice of Continuation June 5, 2002
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R544.  Human Services, Substance Abuse.
R544-4.  Utah Standards for Approval of Alcohol and Drug
Educational Programs for Court-Referred DUI Offenders.
R544-4-1.  Purpose and Statutory Authority.

A.  Purpose.  These rules prescribe standards for approval
of programs and certification of instructors for providing alcohol
and drug education to court-referred offenders convicted of a
Driving Under the Influence (DUI) violation of Sections 41-6-
43, 41-6-44, 41-6-45, and 73-18-12 through 73-18-12.2.

B.  Statutory Authority.  These standards are promulgated
by the Utah Department of Human Services through the
Division of Substance Abuse (hereinafter referred to as
"Division") as authorized by Sections 41-6-44, 62A-8-103, 62A-
8-107, 17A-3-701, 62A-8-301-303 and 76-5-207.

C.  Intent.  The objective of the DUI Educational Program
is to: (1) eliminate alcohol and other drug-related traffic offenses
by helping the offender examine the behavior which resulted in
his arrest, (2) assist him in implementing behavior changes to
cope with problems associated with alcohol and other drug use,
and (3) impress upon him the severity of the DUI offense.

R544-4-2.  Definitions as Used in These Standards.
A.  "DUI Educational Program" herein referred to as

program is an instructional series operated by a licensed
substance abuse treatment program which satisfies the standards
established by the Division.

B.  "DUI" is driving or being in actual physical control of
a vehicle while under the influence of alcohol or any drug or the
combined influence of alcohol and any drug to a degree which
renders the person incapable of safely driving a vehicle.  In
these standards, "DUI" shall refer to individuals convicted of
violating Sections 41-6-43, 41-6-44, 41-6-45,and 73-18-12
through 73-18-12.2.

C.  "Certificate" is a written authorization issued by the
Division to indicate that the Program has been found to be in
compliance with these standards.

D.  "Offender" is an individual convicted of violating
Section 41-6-43, 41-6-44, 41-6-45, or 73-18-12 through 73-18-
12.2.

E.  "Screening" is a process using the SASSI (Substance
Abuse Subtle Screening Inventory) or other Division approved
screening tool in order to identify the need for additional
assessment.

F.  "Instructor" is a person who has been certified by the
Division to instruct in educational programs for court-referred
offenders convicted of DUI.

R544-4-3.  Certification Requirements for DUI Educational
Programs.

A.  In order to operate, a DUI Educational Program shall
make application to the Division at least 60 days prior to the
planned effective date.  The Division will provide the
application form.

B.  Application for certification will require that the
program provide, among other things:

1.  a brief description and purpose of program, plus
explanation of program’s relationship with other components of
the local DUI system, i.e., Local Substance Abuse Authorities,
local courts, police, Probation and Parole, Alcoholics or

Narcotics Anonymous, etc.,
2.  the geographical area to be served,
3.  the ownership and person or group responsible for

program operation,
4.  the location and time that DUI classes are normally

held,
5.  a list of instructors employed by the program, and
6.  a copy of their substance abuse treatment license.
C.  A DUI Educational Program shall also:
1.  ensure that offenders receive no less than 16 hours of

face-to-face instruction using the Division’s approved
curriculum with no more than 4 hours of instruction occurring
in any calendar day.

2.  allow no more than 25 persons, including offenders and
others to a class,

3.  follow the recommendations of the screening which has
been provided,

4.  ensure that screenings are conducted by staff from a
licensed treatment program who have been trained in
administering the screening tool,

5.  report the number of offenders completing the DUI
Educational Program to the Division,

6.  have policies ensuring confidentiality of information
maintained on offenders that conform to the requirements in 42
Code of Federal Regulations Chapter 1 Part 2,

7.  ensure that instructors follow the Division-approved
curriculum,

8.  have available for review a copy of the program’s
charter, constitution, or bylaws,

9.  outline the eligibility criteria for admission to the
program, including the screening tool used,

10.  ensure that all instructors employed by the program
have completed the Division required DUI training/certification
and

11.  comply with all applicable local, state and federal laws
and regulations.

D.  An offender’s participation in the DUI Educational
Program shall not be a substitute for treatment required by the
courts.

E.  The Division shall issue the program a certificate after
determination has been made that the applicant is in compliance
with these standards.

F.  The Division Director has the authority to grant
exceptions to any of the certification requirements.

R544-4-4.  On-site Survey of Program.
A.  After a review of the application, a site review will be

scheduled by a designated representative of the Division.  With
each initial application and application for renewal the applicant
agrees, as a condition of program certification, to permit
representative(s) of the, Division, and/or the local substance
abuse authority as authorized by the Division to enter and
survey the physical facility, program operation, client records
and to interview staff for determining compliance with
applicable laws.

B.  The DUI Educational Program also agrees to allow
representatives from the Division and from the local substance
abuse authority as authorized by the Division to attend the
classes held.  Such visits may be announced or unannounced.
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C.  Review Procedures.  Within 30 days after completion
of the on-site survey, the Division shall notify the applicant of
action taken: approval, denial, or request for further information.

R544-4-5.  Instructor Certification.
By this rule the Division hereby establishes certification

requirements for Instructors, which consist of the following:
A.  All instructors employed by any DUI Educational

Program shall be certified by the Division prior to instructing
the state approved DUI curriculum for any DUI Educational
Program.

B.  All instructors shall attend and complete the
requirements of the instructor training sponsored by the
Division.

C.  Requirements in A and B above shall be complete and
verifiable.

D.  The instructor agrees, as a condition of certification, to
use only the Division-approved curriculum when conducting a
DUI Educational Program.

E.  The instructors must agree to attend all required DUI
training sessions sponsored or approved by the Division.

R544-4-6.  Recertification of Instructors.
A.  An instructor must recertify every twenty-four months

by:
annually, on a calendar year basis attending and completing

the requirements of any Division-sponsored or approved DUI
training sessions.  The instructor must sign a register at those
training sessions which have been set aside for DUI instructor
recertification.

B.  It is the responsibility of the instructor to notify the
Division immediately of any address change.

C.  The Division Director or designee has the authority to
grant exceptions to any of the certification requirements.

R544-4-7.  Corrective Action for a Program or an Instructor.
If the Division becomes aware that a DUI education

program or an instructor is in violation of these standards, it
shall proceed with the following steps:

1.  Within 30 days of becoming aware of the violation, the
Division shall notify the program or the instructor in writing of
the area(s) of noncompliance.

2.  Within 30 days of receiving notification of violation, the
program or the instructor shall submit a written plan to the
Division for achieving compliance.

3.  If the written plan is not accepted as satisfactory by the
Division within 30 days the program or the instructor shall be
notified that they have been suspended until compliance is
achieved.

4.  A program or an instructor must cease conducting any
DUI Educational Program until the suspension is lifted.

5.  If the Division does not receive written evidence of
compliance within 30 days of notification of suspension, the
Division shall revoke the program or instructor’s certification.

R544-4-8.  Revocation of a Program’s or an Instructor’s
Certification.

A.  The Division shall revoke the certification of a program
or an instructor for the following reasons:

1.  If the program or the instructor fails to provide the
Division by certified mail with written evidence of compliance
within 30 days of notification of suspension.

2.  If the program or the instructor continues to conduct
any DUI Educational Program during the period of suspension,
or

3.  If any program or instructor receives more than two
notices of noncompliance with these standards in a one-year
period.

B.  If any program or instructor’s certification is revoked,
they may not reapply for recertification for a period of six
months.

R544-4-9.  Redress Procedures for Programs or Instructors.
A.  Any program or instructor whose certification has been

revoked may request in writing an informal hearing with the
Division Director or his designee within ten days of receiving
notice of revocation.  Within ten days following the close of the
hearing, the Division shall inform the program or the instructor
in writing of the decision as required under Section 63-46b-5
and R503-2-1 through R503-2-21.

B.  If they so choose, the program or the instructor may
appeal in writing the decision of the Division Director by
requesting a reconsideration hearing with the Office of
Administrative Hearings as provided for under Section 63-46b-
13.

KEY:  DUI programs, certification of instructors
July 3, 2001 41-6-44
Notice of Continuation June 24, 2002 62A-8-103

17A-3-701
73-18-12.1-2
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R544.  Human Services, Substance Abuse.
R544-5.  Alcohol Training and Education Seminar Rules of
Administration.
R544-5-1.  Authority, Intent, and Scope.

A.  These rules are adopted under the authority of Section
62A-8-103.5 authorizing the Division of Substance Abuse to
administer the Alcohol Training and Education Seminar
Program.

B.  The intent of statute and rules is to require every person
to complete the Seminar who sells or furnishes alcoholic
beverages to the public for on premise consumption in the scope
of the person’s employment.

C.  These rules include:
1.  certification of providers;
2.  approval of the Seminar curriculum;
3.  the ongoing activities of providers;
4.  the process for approval, denial, suspension and

revocation of provider certification.

R544-5-2.  Definitions.
A.  "Approved Curriculum" means a provider’s curriculum

which has been approved by the Division in accordance with
these rules.

B.  "Certification" means written approval from the
Division of Substance Abuse stating a person has met the
requirements to become a seminar provider.

C.  "Director" means the Director of the Division of
Substance Abuse.

D.  "Division" means the Division of Substance Abuse.
E. "Manager" means a person chosen or appointed to

manage, direct, or administer the operations at the premises of
a licensee. A manager may also be a supervisor.

F.  "On-premise consumption" means the consumption of
alcoholic products by a person within any building, enclosure,
room, or designated area which has been legally licensed to
allow consumption of alcohol.

G.  "Seminar" means the Alcohol Training and Education
Seminar.

H.  "Server" is an employee who actually makes available,
serves to, or provides a drink or drinks to a customer for
consumption on the premises of the licensee.

I.  "Supervisor" means an employee who, under the
direction of a manager as defined above if the business
establishment employees a manager, or under the direction of
the owner or president of the corporation if no manager is hired,
directs or has the responsibility to direct, transfer, or assign
duties to employees who actually provide alcoholic beverages
to customers on the premises of the licensee.

R544-5-3.  Provider Certification Application Procedure.
A.  A provider seeking first-time certification shall make

application to the Division at least 30 days prior to the first
scheduled seminar date.  A provider seeking recertification to
administer the seminar shall make application to the Division at
least 30 days prior to expiration of the current certification.

B.  Any seminar conducted by a noncertified provider is
void and shall not meet the server training requirements
authorized under Section 62A-8-103.5.

C.  All application forms shall be reviewed by the Division.

The Division shall determine if the application is complete and
in compliance with Section 62A-8-103.5 and these rules.  If the
Division approves the application, the curriculum and
determines the provider has met all other requirements, the
Division shall certify the provider.

D.  Within 30 days after the the Division has taken action,
the Division shall officially notify the applicant of the action
taken:  denial, approval, or request for further information.
Notification of the action taken shall be forwarded in writing to
the applicant.

R544-5-4.  Provider Responsibilities.
A.  For each person completing the seminar, the provider

shall submit to the Division the name, social security number,
expiration date and test results indicating pass or fail, and the
required fee, within 30 days of the completion of the seminar.

B.  Each person who has completed the seminar and passed
the provider-administered and Division-approved examination
shall be approved as a server for a period which begins at the
completion of the seminar and expires three years from this
date.

C.  The provider shall issue a certification card to the
server.  The card shall contain at least the name of the server
and the expiration date.  The provider shall be responsible for
issuing any duplicates for lost cards.

D.  If a provider certifies servers outside of Utah the
provider shall also make available and administer the Utah
alcohol laws portion of the examination to any server entering
this state.  The provider shall administer the examination upon
request of the server.  No server may be certified beyond the
original three-year expiration date on the certification card
without completing a new seminar.

R544-5-5.  Server Responsibilities.
A server who has completed the seminar in another state by

a provider who is certified in Utah shall not be required to
complete the seminar if the current certification is in force.  A
server is required within 30 days of employment to pass the
portion of the examination which applies to Utah alcohol laws.

R544-5-6.  Division Responsibilities.
The Division shall maintain the list of servers who have

completed the seminar and provide this information to licensing
agencies and licensees.

R544-5-8.  Approved Curriculum.
Each provider must have a curriculum approved by the

Division.  This curriculum must provide at least three hours of
classroom instruction both for original certification and for any
and all recertifications.  The contents of an approved curriculum
shall include the following components:

A.  Alcohol as a drug and its effect on the body and
behavior.

B.  Facts about alcohol.
C.  What is alcohol?
D.  Alcohol’s path through the body.
E.  Factors influencing the effect of alcohol:
1.  Food and digestive factors;
2.  Weight, physical fitness and gender factors;
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3.  Psychological factors;
4.  Tolerance;
5.  Alcohol used in combination with other drugs.
F.  Recognizing drinking levels:
1.  Explanation of behavioral signs and indications of

impairment;
2.  Classification of behavioral signs;
3.  Defining intoxication.
G.  Recognizing the problem drinker and techniques for

servers to help control consumption:
1.  Use of classification system;
2.  Use of alcohol facts;
3.  Continuity of service;
4.  Drink counting.
H.  Overview of state alcohol laws:
1.  Utah liquor distribution and control;
2.  Legal age;
3.  Prohibited sales;
4.  Third party liability and the Dram Shop Law;
5.  Legal definition of intoxication;
6.  Legal responsibilities of servers.
I.  Techniques for dealing with the problem customer

including rehearsal or practice of these techniques.
J.  Intervention techniques:
1.  Slowing down service;
2.  Offering food or nonalcoholic beverages;
3.  Serving water with drinks;
4.  Not encouraging reorders;
5.  Cutting off service.
K.  Establishing house rules for regulating alcoholic

beverages:
1.  Management and co-workers’ support;
2.  Dealing with minors.
L.  Alternative means of transportation and getting the

customer home safely:
1.  Ask customer to arrange alternative transportation;
2.  Call a taxi for transportation service;
3.  Accommodations for the night;
4.  Telephone the police.

R544-5-9.  Examination.
The examination shall include questions concerning

alcohol as a drug and its effect on the body and behavior,
recognizing and dealing with the problem drinker, Utah alcohol
laws, terminating service, and alternative means of
transportation to get the customer safely home.  The portion of
the exam concerning Utah’s alcohol laws shall be uniform
questions approved by the Commission or as updated and
approved by the Division.

R544-5-10.  Alcohol Training and Education Seminar
Provider Standards.

The Division may certify an applicant who:
(1)  Has a program course that;
(2)  does not have a history of liquor law violations or any

convictions showing disregard for laws related to being a
responsible liquor provider;

(3)  identifies all program instructors and instructor trainers
and certifies in writing that they have been trained to present the

course material and that they have never been convicted of a
felony or of any violation of the laws or ordinances concerning
alcoholic beverages, or involving moral turpitude;

(4)  agrees to notify the Division in writing of any changes
in instructors and submit the authorization called for in item (2)
for all new instructors;

(5)  Can show adequate facilities, instructional equipment
and materials, personnel, and financial resources to provide a
successful program for the length of time the license is in effect;

(6)  will establish and maintain course completion records.

R544-5-11.  Grounds For Denial, Corrective Action,
Suspension, and Revocation.

The Division may deny, suspend or revoke certification if
the provider or applicant violates these rules, Section 62A-8-
103.5, or:

A.  If the applicant fails to correctly complete all required
steps of the application process as determined by these rules or
other rules or statutes referenced in these rules.

B.  If a provider whose certification has been previously
denied, suspended or revoked has reapplied without taking the
previously required corrective action.

R544-5-12.  Corrective Action.
A.  If the Division becomes aware that a provider is in

violation of these rules or other rules or statutes referenced in
these rules, it shall proceed with the following steps:

B.  Within 30 days after becoming aware of the violation,
the Division shall identify in writing the specific areas in which
the provider is not in compliance and send written notice to the
provider.

C.  Within 30 days of notification of noncompliance, the
provider shall submit a written plan for achieving compliance.
The provider may be granted an extension.

R544-5-13.  Suspension and Revocation.
A.  The Director or designee may suspend the certification

of a provider as follows:
1.  When a provider fails to respond in writing to areas of

noncompliance identified in writing by the Division within the
defined period.  The defined period is 30-days plus any
extensions granted by the Division.

2.  When a provider fails to take corrective action as agreed
upon in its written response to the Division.

3.  When a provider fails to allow the Division access to
information or records necessary to determine the provider’s
compliance under these rules and referenced rules and statutes.

B.  The director or designee may revoke certification of a
provider as follows:

1.  A provider or its authorized instructors continue to
provide the seminar while the provider is under a suspended
certification.

2.  A provider fails to comply with corrective action while
under a suspension.

3.  A program has committed a second violation which
constitutes grounds for suspension when a previous violation
resulted in a suspension during the last 24 months.

R544-5-20.  Procedure for Denial, Suspension, or
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Revocation.
If the Division has grounds for action under these rules,

referenced rules, or as required by law, and intends to deny,
suspend or revoke certification of a provider, the steps
governing the action are as follows:

A.  The Division shall notify the applicant or provider by
personal service or by certified mail, return receipt requested, of
the action to be taken.  The notice shall contain reasons for the
action, to include all statutory or rule violations, and a date
when the action shall become effective.

B.  The provider may request an informal hearing with the
director within ten calendar days.  The request shall be in
writing. Within ten days following the close of the hearing, the
Director shall inform the provider or applicant in writing as
required under Section 63-46b-5.  The provider may appeal to
the Department of Human Services Office of Administrative
Hearing as provided for under R497-100.

KEY:  substance abuse, server training
June 26, 2001 62A-8-103.5
Notice of Continuation June 24, 2002
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R547.  Human Services, Youth Corrections.
R547-6.  Youth Parole Authority Policies and Procedures.
R547-6-1.  Definitions.

(1)  Detainer is an order to hold a youth for another
governmental agency.

R547-6-2.  Administration and Organization.
Section 62A-7-109 establishes a Youth Parole Authority

within the Division of Youth Corrections which has
responsibility for parole release, rescission, revocation, and
termination of parole for youth offenders committed to the
Division for secure confinement.

(1)  The Authority is established as an autonomous
organizational entity reporting directly to the Board of Youth
Corrections.

(2)  The following criteria shall be utilized by the Board of
Youth Corrections in the selection and appointment of the
Authority members:

(a)  A member shall have training or experience in social
work, law, juvenile or criminal justice, or related behavioral
sciences.

(b)  A member shall not be an employee of the Department
of Human Services, other than in the capacity as a member of
the Authority, and may not hold any public office during the
tenure of the appointment.  A member shall not hold a position
in the State’s juvenile justice system or be an employee, officer,
advisor, policy board member, or subcontractor of any juvenile
justice agency or its contractor during the tenure of the
appointment.

(c)  The membership shall represent, to the extent possible,
a diversity of the population under the jurisdiction of the
Division.

(d)  The membership shall be composed of individuals with
the capacity to conduct hearings in a professional manner,
develop appropriate policies and procedures, be sensitive to
both legal and treatment oriented issues and promote credibility
in the parole release process.

(3)  Youth Parole Authority members shall be appointed
for terms of three years by the Board of Youth Corrections.

(4)(a)  The Board of Youth Corrections shall elect the
chairperson and vice-chairperson of the Authority by majority
vote for terms of one year.  A second vice-chairperson shall be
designated by the Authority members present at hearings in
which the chairperson and vice-chairperson are absent.

(b)  The duties of the chairperson are as follows:
(i)  to preside at meetings and hearings and in the

chairperson’s absence the first vice-chairperson shall act.  In the
absence of the chairperson and first vice-chairperson, the second
vice-chairperson shall preside at the meeting or hearing.

(ii)  to act as official spokesperson for the Authority with
the concurrence of the Authority;

(iii)  to work closely with the Administrative Officer in the
administration of the Authority and in coordinating with the
Division.

(5)  Any member of the Authority may be removed from
office by the Board of Youth Corrections for cause.

(6)  The Authority shall seek parity with salaries of other
state officers performing similar and responsible duties.

(7)  The Division Director shall ensure that time is

available for Division members to participate in training and
administrative meetings related to Authority and Division
matters.

(8)  The Authority has the power to require that general
and specific conditions of parole be followed in the supervision
of parolees.

(9)  The Authority has the statutory power, Section 62A-7-
112(4), to secure prompt and full information relating to youth
offenders committed to the Division from the staffs of the secure
facilities, regional offices, community placements, and the
juvenile court.

(10)  The Authority has statutory power, Section 62A-7-
110, to cause the arrest of parolees and the power to revoke
parole.

(11)  The Authority has the designated power to terminate
youthful offenders from parole.

(12)  The Authority shall establish policies and procedures
for its governance, meeting, hearings, the conduct of
proceedings before it, the parole of youth offenders, and the
general conditions under which parole may be granted,
rescinded, revoked, modified, and terminated.  The Authority’s
policies and procedures are subject to the approval of the Board
of Youth Corrections.

(13)  The policy and procedures manual of the Authority
will be readily available to youth in secure facilities, parolees,
staff and the public.

(14)  The Authority shall request any needed legal
assistance from the Attorney General’s Office.

(15)  The position of an Administrative Officer shall be
established to carry out day to day functions and to implement
the policies and procedures of the Authority.

(16)  Required staff shall be appointed to the Authority.

R547-6-3.  Hearings.
A case file shall be maintained on each youth that comes

before the Authority.  Materials in the case files are clearly
identified as to source, verification and confidentiality.

(1)  For the proper operation of the Authority and
protection of those furnishing information and for the best
interests of youth offenders and society, all written documents,
evaluations or medical reports, opinions, investigative reports
which contain or are based upon information that is, either
privileged by statute or court rule or order of the Authority, or
of such confidential nature that the Authority concludes the
rights and reputations of particular person or persons rending
the order, decision, opinions or submitting the documents would
be jeopardized or threatened, or the public interest would not be
served, shall be classified as controlled and not be made
available to the youth offender or his representative or for public
inspection.  Requests and reasons for any exceptions shall be
submitted in a petition to the Authority, which may upon good
cause grant the request.

(2)  The Authority may order, when necessary,
examinations and opinions by certified psychiatrists or
psychologists.  Certified members of the appropriate professions
shall be available for such examinations and opinions.

(3)  In order to have adequate time for case preparation, the
Authority will be provided, in advance of hearings, with the
necessary case materials and information to make appropriate
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decisions.
(4)  A calendar shall be prepared in advance of all parole

hearings.
(5)  The number of full hearings scheduled for an Authority

panel in a single day should be limited to 12 cases.
(6)  Youth offenders shall be notified in writing at least 14

calendar days in advance of initial and parole review hearings
and shall be specifically advised as to the purpose of the
hearing.

(7)  The Authority hearings are not open to the public;
however, the Authority has the discretion to admit to the
hearings any persons who may serve in the best interest of the
youth.

(8)  Hearings by the Authority shall be conducted in a
secure environment and in private rooms appropriately furnished
and of adequate size and comfort.

(9)  Youth offenders may have assistance from qualified
persons for an effective case presentation.

(10)  Youth offenders shall have legal representation at
parole revocation hearings.  Legal representation shall not be
permitted at initial, parole review, progress review, and
rescission hearings.  Legal representation shall be at the
discretion of the hearing officer at preliminary hearings.  Legal
representation shall be at the discretion of the Authority at
special hearings.

(11)  It is the policy of the Authority that all youth
offenders shall have a personal appearance before the Authority,
which provides for ample opportunity for the expression of the
youth’s views, particularly in the situation where parole may be
denied.

(12)  A record shall be made of all proceedings and
findings made by the Authority.

(13)  The youth offender will be notified verbally of the
Authority’s decisions at the conclusion of each hearing.  All
decisions shall be supported in writing and forwarded to the
youth within 14 days of the hearing date.

(14)  The youth offender, parent, or legal guardian of the
youth offender may appeal any decision of the Authority
regarding parole release or revocation to the Executive Director
of the Department of Human Services or designee.

(15)(a)  The criteria employed by the Authority in its
decision making process are available in written form in the
administrative office of the Division of Youth Corrections and
are specific enough to permit consistent application to
individual cases.

(b)  Youth offenders committed to the Division for secure
confinement may be released by the Authority earlier than their
recommended guideline, when the Division’s secure facilities are
at maximum capacity.

(16)  It is the policy of the Authority that all youth
offenders shall be automatically scheduled for an initial hearing
before the Authority within 90 days of commitment to a secure
facility.

(17)(a)  It is the policy of the Authority that a youth
offender shall have a progress review hearing held 180 days
from the date of the initial hearing, when a parole review
hearing has not been scheduled due to lengthy guideline
considerations.

(b)  All youth offenders shall have a parole review hearing

before the Authority prior to release.  The parole review hearing
shall be scheduled within 180 days of either the initial hearing
or the progress review hearing.  A date for parole release shall
be established at the parole review hearing when appropriate.

(18)  The parole release date established by the Authority
shall remain in effect except upon findings by the Authority that
cause exists for the rescission of said date.

(19)  The youth can petition the Authority for
reconsideration of an earlier decision, including release prior to
the original parole date.

(20)  Each parolee shall receive and sign a written copy of
the parole agreement.

(21)  The parole agreement can be amended upon approval
by the Authority.

(22)  The Authority does not accept the presence of a
detainer as an automatic bar to release; rather, the Authority
pursues the basis of any such detainer, and releases the youth
per detainer where appropriate.

(23)  The Authority has power to terminate youth offenders
from parole supervision.  Youth are not continued on active
parole after one year without cause.

R547-6-4.  Arrest and Revocation.
An Incident Report Form will be used to convey

information to the Authority regarding parolees.  The assigned
parole officer is responsible to keep the Authority informed
regarding all parole violations.

(1)  Revocation proceedings will be initiated by the region
office when there is probable cause that a parole violation(s) has
occurred and that such proceedings are in the best interest of the
youth or the community.

(2)  A pre-revocation hearing may be held by the
Administrative Officer or designee to determine whether there
is probable cause to return a youth to a secure facility for a
parole violation hearing.

(3)  The Administrative Officer in behalf of the Authority
may issue warrants of arrest.

(4)  An alleged parole violator will have a revocation
hearing within 21 days of the pre-revocation hearing.  Legal
representation is required at revocation hearings.

KEY:  juvenile corrections, parole
1992 62A-7
Notice of Continuation June 4, 2002 63-2-303
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R547.  Human Services, Youth Corrections.
R547-13.  Guidelines for Admission to Secure Youth
Detention Facilities.
R547-13-1.  Purpose, Authority and Scope.

(1)  This rule establishes guidelines for admission to secure
detention to meet the requirements of Sections 62A-7-104, 62A-
7-205, 78-3a-113, and 78-3a-114.

(2)  This rule shall be applied to youth candidates for
placement in all secure detention facilities operated by the
Division of Youth Corrections.

R547-13-2.  Definitions.
(1)  Terms used in this rule are defined in Sections 62A-7-

101 and 78-3a-103.
(2)  "Holdable Offense List" is a list of criminal offenses

for which a youth may be detained in a secure detention facility.
See Section R547-13-14.

(3)  "Non-status" offense means a delinquent act as defined
in Subsection 62A-7-101(5).

(4)  "Youth" means a person age 10 or over and under the
age of 21.

R547-13-3.  General Rules.
(1)  A youth may be detained in a secure detention facility:
(a)  if the alleged offense is on the Holdable Offense List,

Section R547-13-14;
(b)  if none of the offenses are on the Holdable Offense List

but three or more non-status criminal offenses are currently
alleged in a single criminal episode;

(c)  if one or more of the following conditions exist:
(i)  The youth is an escapee from a Youth Corrections

secure institution, or from a Youth Corrections’ observation and
assessment unit.

(ii)  The youth has been verified as a fugitive (absconder
from probation or parole) or a runaway from another state and
a formal request has been received (such as a TWX/National
Crime Information Center (NCIC) or a telephone call/FAX from
a law enforcement officer or a verified call/FAX from the
institution) to hold pending return to the other jurisdiction,
whether or not an offense is currently charged.

(d)  If a youth is not detainable under any of the above
criteria, but a non-status law violation has been alleged and one
of the following documented conditions exist:

(i)  The youth’s record discloses two or more prior
adjudicated offenses on the Holdable Offense List in which the
offenses were found to be true in the past twelve months.

(ii)  The youth, under continuing court jurisdiction
(excluding those whose ONLY involvement is as a victim of
abuse, neglect, abandonment, or dependency), has run from
court-ordered placement, including his own home.

(iii)  The youth has failed to appear at a court hearing
within the past twelve months after receiving legal notice and
officials have reason to believe that the youth is likely to
abscond unless held.

(2)  A youth not otherwise qualified for detention in a
secure detention facility shall not be detained for any of the
following:

(a)  ungovernable or runaway behavior;
(b)  neglect, abuse, abandonment, dependency, or other

status requiring protection for any other reason;
(c)  status offenses such as curfew, possession/consumption

of alcohol, tobacco, minor-in-a-tavern, truancy;
(d)  Attempted suicide.
(3)  No youth under the age of ten years may be detained

in a secure detention facility.

R547-13-4.  Youth Corrections’ Cases.
A youth who is on parole or involved in a trial placement

from a secure facility, and who is detained solely on a warrant
from the Division of Youth Corrections may be held in a secure
detention facility up to 48 hours excluding weekends and legal
holidays.

R547-13-5.  DFS Cases.
A youth in the custody or under the supervision of the

Division of Family Services (DFS) cannot be held in a secure
detention facility unless he qualifies for detention under some
section of this rule.

R547-13-6.  Traffic Cases.
A youth brought to detention for traffic violation(s) cannot

be held in a secure detention facility unless he qualifies for
detention under some section of this rule.

R547-13-7.  Transient Cases.
(1)  Intrastate:
(a)  A youth may be admitted to a secure detention facility

when a court pickup order for detention has been issued.
(b)  A youth may be admitted to a secure detention facility

only if he is detainable under some section of this rule.
(2)  Interstate:
(a)  Youth who are escapees, absconders, and runaways

shall be detained in accordance with the provisions of
Subsection R547-13-3(1)(c).

(b)  Youth who are out-of-state runaways who commit any
non-status criminal offense(s) may be admitted to a secure
detention facility.

(c)  Non-runaways, when brought to a secure detention
facility with an alleged criminal offense, may be detained or
released based on the same criteria which applies to resident
youth.

R547-13-8.  Immigration Cases.
(1)  A youth shall be detained at a secure detention facility

when admission is requested by Immigration and Naturalization
Services (INS) officials.

(2)  An unaccompanied, undocumented youth with an
alleged criminal offense may be detained at a secure detention
facility when admission is requested by any other law
enforcement officer.

(3)  Any unaccompanied, undocumented youth having no
alleged criminal offense shall be referred to Youth Services
when admission to a secure detention facility is requested by a
law enforcement officer.

R547-13-9.  AWOL Military Personnel.
Absent without leave (AWOL) military personnel shall be

admitted to a secure detention facility.
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R547-13-10.  Home Detention Cases.
(1)  If a home detention violation is alleged, the home

detention counselor may cause the alleged violator to be brought
to a secure detention facility.  If the case involves a violator who
is a runaway where a pickup order (Warrant for Custody) has
not yet been issued, a law enforcement officer may bring the
violator to a secure detention facility.  The home detention
counselor may then transfer the minor back to the status of home
detention, if appropriate, or may authorize the youth to be held
in secure detention for a re-hearing.

(2)  A youth placed on home detention who is arrested by
a law enforcement officer for an alleged criminal code
violation(s) shall be admitted to a secure detention facility.

R547-13-11.  Juvenile Court Warrants for Custody or
Pickup Orders.

A youth shall be admitted to a secure detention facility
when a juvenile court judge or commissioner has issued a
warrant for custody.

R547-13-12.  Probation Violation - Contempt of Court -
Stayed Order for Detention.

A youth may be admitted to a secure detention facility for
conditions such as: an alleged probation violation, contempt of
court, or a stayed order for detention when it has been ordered
by a judge.  When it is not possible to get a written order, verbal
authorization from a judge to detention is sufficient to hold a
youth in a secure detention facility.

R547-13-13.  Other Court Orders for Detention.
A youth brought to a secure detention facility pursuant to

either federal or out-of-state court orders shall be admitted
unless otherwise directed by a juvenile court judge.

R547-13-14.  Holdable Offense List.
A youth charged with any of the following offenses, in

accordance with Section R547-13-3, is eligible for placement in
a secure detention facility.

(1)  Absent Without Official Leave, Federal
(2)  Aggravated Arson
(3)  Aggravated Assault
(4)  Aggravated Burglary (Armed with Weapon)
(5)  Aggravated Burglary (Weapon/Injury)
(6)  Aggravated Kidnapping
(7)  Aggravated Murder
(8)  Aggravated Robbery, First Degree Felony
(9)  Aggravated Sexual Abuse, Victim Under 14
(10)  Aggravated Sexual Assault
(11)  Aiding in an Escape, Use of Deadly Weapon
(12)  Arson, $1,000 to $5,000
(13)  Arson, Value Exceeds $5,000
(14)  Assault by a Prisoner
(15)  Assault on a Police Officer
(16)  Attempted Capital Felony
(17)  Attempted First Degree Felony, Person
(18)  Attempted Second Degree Felony, Person
(19)  Attempted Third Degree Felony, Person
(20)  Automobile Homicide in Criminally Negligent

Manner

(21)  Automobile Homicide in Negligent Manner
(22)  Bombing, Person Injured
(23)  Burglary, Dwelling, Second Degree Felony
(24)  Burglary, Non-Dwelling, Third Degree
(25)  Burglary, Research Facility, Second Degree Felony
(26)  Car Theft, Second Degree Felony
(27)  Carrying a Concealed Weapon
(28)  Carrying a Loaded Weapon in a Vehicle or on a

Street
(29)  Catastrophe, Knowingly Causing, Injury to Person
(30)  Conspiracy to Commit Capital Felony
(31)  Conspiracy to Commit First Degree Felony
(32)  Conspiracy to Commit Second Degree Felony
(33)  Conspiracy to Commit Third Degree Felony
(34)  Criminal Solicitation of Capital Felony
(35)  Criminal Solicitation of First Degree Felony, Person
(36)  Criminal Solicitation of Second Degree Felony,

Person
(37)  Criminal Solicitation of Third Degree Felony, Person
(38)  Destruction of Property ($1,000 or More) / Criminal

Mischief
(39)  Destruction of Property (Life Endangering) / Criminal

Mischief
(40)  Distribute a Controlled/Counterfeit Substance (Class

A)
(41)  Distribute a Controlled/Counterfeit Substance

(Felony First)
(42)  Distribute a Controlled/Counterfeit Substance

(Felony Second)
(43)  Distribute a Controlled/Counterfeit Substance

(Felony Third)
(44)  Distribute Marijuana (No Prior Convictions)
(45)  Distribute Marijuana (Second Conviction or First

Conviction/Drug Free Zone)
(46)  Distribute Marijuana, Drug Free Zone
(47)  Distribution of Controlled/Counterfeit Substance

(First Degree Against Public)
(48)  Distribution of Controlled/Counterfeit Substance

(Second Degree Against Public)
(49)  Distribution of Controlled/Counterfeit Substance

(Third Degree Against Public)
(50)  Domestic Violence
(51)  Effect Distribution of Marijuana in Drug Free Zone
(52)  Effect Distribution of Marijuana (Second Conviction

or First Conviction/Drug Free Zone)
(53)  Effect Distribution of Marijuana (No Prior

Convictions)
(54)  Escape from Custody, Use of Force or Deadly

Weapon
(55)  Exhibiting a Dangerous Weapon
(56)  Extortion, $101-$250, Persons
(57)  Extortion, $251-$1,000, Person
(58)  Extortion, over $1,000, Person
(59)  Fleeing, Bodily Injury
(60)  Fleeing, Felony, Excess Speed
(61)  Fleeing, Felony, Property Damage
(62)  Forcible Sexual Abuse, Victim 14 Years or Over
(63)  Forcible Sexual Abuse, Indecent Liberties, Victim 14

Years or Over
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(64)  Forcible Sodomy, Victim 14 or Over
(65)  Illegal Alien Status
(66)  Incest
(67)  Interstate Flight, Federal
(68)  Kidnapping
(69)  Kidnapping, Under Age 14
(70)  Manslaughter
(71)  Mayhem
(72)  Motor Bike Theft, Second Degree Felony
(73)  Murder
(74)  Object Rape, Victim 14 or Over
(75)  Object Rape, Victim Under 14
(76)  Obstructing Justice
(77)  Offer Sex Acts for Hire, Prostitution
(78)  Offer Sex Acts for Hire, Second Offense
(79)  Pickup Order
(80)  Possess Dangerous Material in a Drug Free Zone
(81)  Possession Controlled/Counterfeit Substance With

Intent to Distribute
(82)  Possession Controlled/Counterfeit Substance With

Intent to Distribute (Second Conviction or First
Conviction/Drug Free Zone)

(83)  Possession Controlled/Counterfeit Substance With
Intent to Distribute (No Prior Convictions)

(84)  Possession Dangerous Weapon to Assault
(85)  Possession of a Dangerous Weapon
(86)  Possession of Marijuana With Intent to Distribute in

Drug Free Zone
(87)  Possession of Marijuana With Intent to Distribute

(Second Conviction or First Conviction/Drug Free Zone)
(88)  Possession of Marijuana With Intent to Distribute (No

Prior Convictions)
(89)  Possession of or Using a Dangerous Weapon in a

Fight or Quarrel
(90)  Possession of Stolen Vehicle
(91)  Prohibition of Possession of Certain Weapons by

Minors
(92)  Providing a Handgun to a Minor
(93)  Rape of Child Under 14
(94)  Rape, Victim 14 or Over
(95)  Receiving Stolen Property (Firearm)
(96)  Reckless Burning, Life Endangering
(97)  Riot Resulting in Injury or Loss
(98)  Robbery, Federal
(99)  Robbery, Second Degree Felony
(100)  Sabotage
(101)  Sales of Firearms to Juveniles
(102)  Sexual Abuse, Indecent Liberties, Victim Under 14

Years
(103)  Sexual Abuse, Victim Under 14 Years
(104)  Shooting from a Vehicle or Near a Highway (Drive-

by Shooting)
(105)  Sodomy Upon Child, Victim Under 14
(106)  Tampering With Witness
(107)  Theft of a Firearm, Second Degree
(108)  Theft Over $1,000, Second Degree Felony
(109)  Threat to Life/Property, Prevent Occupancy, Third

Degree Felony
(110)  Unlawful Detention

KEY:  juvenile corrections, juvenile detention*
December 1, 1995 62A-7-104(3)(a)
Notice of Continuation June 4, 2002 62A-7-205

78-3a-113
78-3a-114
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R590.  Insurance, Administration.
R590-102.  Insurance Department Fee Payment Rule.
R590-102-1.  Authority.

This rule is adopted pursuant to Subsections 31A-3-103(2)
and (4) which require the commissioner to publish the schedule
of fees approved by the Legislature and to establish deadlines
for payment of each of the various fees.

R590-102-2.  Purpose and Scope.
(1)  The purpose of this rule is to publish the schedule of

fees approved by the legislature, to establish fee deadlines, and
to disclose this information to licensees and the public.

(2)  The rule applies to all persons engaged in the business
of insurance in Utah, to all licensees, to applicants for licenses,
registrations, certificates, or other similar filings and for services
provided by the department for which a fee is required.

R590-102-3.  Definitions.
For the purposes of this rule the following definitions will

apply.
(1)  "Admitted insurers" include:  fraternal, health, health

maintenance organization, life, limited health plan, motor club,
non-profit health service, property-casualty, and title insurers.

(2)  "Agency" means:
(a)  a person, other than an individual, including a sole

proprietorship by which a natural person does business under an
assumed name; and

(b)  an insurance organization required to be licensed under
Subsection 31A-23-212(3).

(3)  "Deadline" means the date or time imposed by statute,
order, or rule by which:

(a)  a payment must be received by the department without
incurring penalties for late payment or non-payment; or

(b)  a filing must be received by the department without
incurring penalties for late receipt or non-receipt.

(4)  "Fee" means an amount set by the legislature for
licenses, registrations, certificates, and other filings and services
provided by the Insurance Department.

(5)  "Full-line agency" includes producer, consultant,
independent adjuster, managing general agent, public adjuster,
reinsurance intermediary broker, and third party administrator.

(6)  "Full-line individual" includes a producer, consultant,
independent adjuster, managing general agent, public adjuster,
reinsurance intermediary broker, and third party administrator.

(7)  "Limited-line agency" includes bail bond and limited-
line producer.

(8)  "Limited-line individual" includes bail bond agent,
limited-lines producer and customer service representative.

(9)  "Other organizations" include:  home warranty, joint
underwriter, purchasing group, rate service organization, risk
retention group, service contract provider, and any other entity
considered not an admitted insurer.

(10)  "Paper filing" means each item of a filing that must be
manually entered into the department’s database because it was
submitted by some method such as paper or facsimile rather than
submitted electronically when the department has an electronic
filing method available.

(11)  "Received by the department" means:
(a)  except as provided in Subsection R590-102-3(11)(b),

the date delivered to and stamped received by the department,
whether delivered in person or electronically;

(b)  if delivered to the department by a delivery service, the
delivery service’s postmark date or pick-up date unless a statute,
rule, or order related to a specific filing or payment provides
otherwise.

R590-102-4.  General Instructions.
(1)  Any fee payable to the department not included in

Subsections R590-102-5 through 13, shall be due when service
is requested, if applicable, otherwise by the due date on the
invoice.  A non-electronic payment fee will be added to the fee
due the department when a payment that can be made
electronically is done through a non-electronic method.

(2)  Payment.
(a)  Checks shall be made payable to the Utah Insurance

Department.  A check that is dishonored in the process of the
collection will not constitute payment of the fee for which it was
issued and any action taken pursuant to the fee payment will be
negated.  Any late fees or penalties will apply until proper
payment is made.  Tender of a check to the department, that is
subsequently dishonored, is a violation of this rule.

(b)  Cash payments.  The department is not responsible for
un-receipted cash that is lost or misdelivered.

(c)  Electronic payments.
(i)  Credit Card.  Credit cards may be used to pay any fee

due to the department.  Credit card payments that are
dishonored will not constitute payment of the fee and any action
taken based on the payment will be voided.  Late fees and other
penalties, resulting from the voided action, will apply until
proper payment is made.  A credit card payment that is
dishonored is a violation of this rule.

(ii)  Automated clearinghouse (ACH).  Payers or
purchasers desiring to use this method must contact the
department for the proper routing and transit information.
Payments that are made in error to another agency or that are
not deposited into the department’s account will not constitute
payment of the fee and any action taken based on the payment
will be voided.  Late fees and other penalties resulting from the
voided action will apply until proper payment is made.  An
ACH payment that is dishonored is a violation of this rule.

(3)  Retaliation.  The fees enumerated in this rule are not
subject to retaliation in accordance with Section 31A-3-401 if
other states or countries impose higher fees.

R590-102-5.  Admitted Insurer Annual License and Annual
Service Fees.

(1)  Annual license fees.
(a)  certificate of authority, initial license application - due

with license application:  $1,000, effective July 1, 2002;
(b)  certificate of authority - renewal - due by the due date

on the invoice:  $300, effective with renewal invoices issued
after November 30, 2002;

(c)  certificate of authority - reinstatement - due with
application for reinstatement:  $1,000, effective July 1, 2002;

(d)  certificate of authority - amendments - due with request
for amendment:  $250, effective July 1, 2002;

(e)  application for merger, acquisition, or change of
control - Form A, due with filing:  $2,000, effective July 1,
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2002.  Expenses incurred for consultant(s) services necessary to
evaluate the Form A will be charged to the applicant and due
when billed by the consultant(s);

(f)  redomestication filing - due with filing:  $2,000,
effective July 1, 2002; and

(g)  application for organizational permit for mutual insurer
to solicit applications for qualifying insurance policies or
subscriptions for mutual bonds or contribution notes - due with
application:  $1,000, effective July 1, 2002.

(h)  The annual initial or annual renewal license fee
includes the following licensing services for which no additional
fee is required, effective with renewal invoices issued after
November 30, 2002:

(i)  filing annual statement and report of Utah business, due
annually on March 1;

(ii)  filing holding company registration statement - Form
B;

(iii)  filing application for material transactions between
affiliated companies - Form D;

(iv)  application for:  stock solicitation permit, public
offering filing, but not an SEC filing; an SEC filing; private
placement offering; and

(v)  application for individual license to solicit in
accordance with the stock solicitation permit.

(2)  Annual service fee:
(a)  Due annually by the due date on the invoice, effective

with renewal invoices issued after November 30, 2002. The fee
is based on the Utah premium as shown in the latest annual
statement on file with the National Association of Insurance
Commissioners (NAIC) and the department.  Fee calculation
example:  the 2002 annual service fee calculation will use the
Utah premium shown in the December 31, 2001 annual
statement:

(i)  $0 premium volume:  no service fee;
(ii)  more than $zero but less than $1 million in premium

volume:  $700;
(iii)  $1 million but less than $3 million in premium

volume:  $1,100;
(iv)  $3 million but less than $6 million in premium

volume:  $1,550;
(v)  $6 million but less than $11 million in premium

volume:  $2,100;
(vi)  $11 million but less than $15 million in premium

volume:  $2,750;
(vii)  $15 million but less than $20 million in premium

volume:  $3,500; and
(viii)  $20 million or more in premium volume:  $4,350.
(b)  The annual service fee includes the following services

for which no additional fee is required, effective with renewal
invoices issued after November 30, 2002:

(i)  filing of amendments to articles of incorporation,
charter, or bylaws;

(ii)  filing of power of attorney;
(iii)  filing of registered agent;
(iv)  affixing commissioner’s seal and certifying any paper;
(v)  filing of authorization to appoint and remove agents;
(vi)  agent/agency appointment with an insurer - initial;
(vii)  agent/agency appointment with an insurer -

termination;

(viii)  agent/agency appointment with an insurer - biennial
renewal;

(ix)  report filing, all lines of insurance;
(x)  rate filing, all lines of insurance;
(xi)  form filing, all lines of insurance; and
(xii)  workers’ compensation loss cost schedule.
(c)  The annual service fee is for services that the

department will provide for an admitted insurer during the year.
The fee is paid in advance of providing the services.

(d)  The annual service fee EXCLUDES services related to
paper filings when the department has an electronic filing
method available.

R590-102-6.  Surplus Lines Insurer, Accredited Reinsurer,
Trusteed Reinsurer, Other Organizations Annual License
and Annual Service Fees.

(1)  Annual license fee.
(a)  surplus lines insurer, accredited reinsurer, and trusteed

reinsurer - initial - due with application:  $1,000, effective July
1, 2002;

(b)  surplus lines insurer, accredited reinsurer, and trusteed
reinsurer - renewal - due annually by the due date on the
invoice:  $300, effective with renewal invoices issued after
November 30, 2002;

(c)  surplus lines insurer, accredited reinsurer, and trusteed
reinsurer - reinstatement - due with application for
reinstatement:  $1,000, effective July 1, 2002;

(d)  other organizations - initial - due with application:
$250;

(e)  other organizations - renewal - due annually by the due
date on the invoice: $200, effective with renewal invoices issued
after November 30, 2002; and

(f)  other organizations - reinstatement - due with
application for reinstatement:  $250.

(g)  The annual initial or renewal surplus line license fee
includes the surplus lines annual statement filing and filing fee
due for:

(i)  U.S. companies - due annually on May 1; and
(ii)  foreign companies - due within 60 days of the annual

statement’s filing with the insurance regulatory authority where
the company is domiciled.

(h)  The annual initial or renewal risk retention group -
other organizations - fee includes the annual statement filing
and filing fee due annually on May 1.

(i)  The annual initial or renewal accredited reinsurer and
trusteed reinsurer license fee includes the annual statement
filing and filing fee - due annually on March 1.

(2)  Annual service fee:
(a)  surplus lines insurer, accredited reinsurer, trusteed

reinsurer, and other organizations - due annually by the due date
on the invoice:  $200, effective with renewal invoices issued
after November 30, 2002.

(b)  The annual service fee includes the following services
for which no additional fee is required:

(i)  filing of power of attorney;
(ii)  filing of registered agent;
(iii)  form filing, service contract; and
(iv)  any other services provided to the licensee.
(c)  The annual service fee is for services that the
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department will provide during the year.  The fee is paid in
advance of providing the services.

(d)  The annual service fee EXCLUDES services related to
paper filings when the department has an electronic filing
method available.

R590-102-7.  Individual Resident and Non-Resident Biennial
License Fees.

(1)  Resident and non-resident full-line individual initial
license or renewal fee for two-year period:

(a)  initial license fee - due with application:  $70, effective
July 1, 2002:

(b)  express initial license fee - due with application:  $70,
effective July 1, 2002;

(c)  renewal license fee if renewed prior to renewal
deadline - due with renewal application:  $70, effective with
renewal invoices beginning with the October 2002 renewals;

(d)  renewal license fee if renewed 1 through 30 days after
renewal deadline and prior to license lapse - due with renewal
application:  $140, effective with renewal invoices beginning
with the October 2002 renewals; and

(e)  lapsed license reinstatement fee if reinstated 31 days
through 365 days after renewal deadline - due with application
for reinstatement:  $190, effective with renewal invoices
beginning with the October 2002 renewals.

(2)  Resident and non-resident limited-line individual
initial or renewal license fee, for two-year period:

(a)  initial license fee - due with application:  $45;
(b)  renewal license fee if renewed prior to renewal

deadline - due with renewal application:  $45;
(c)  renewal license fee if renewed 1 through 30 days after

renewal deadline and prior to license lapse - due with renewal
application:  $90; and

(d)  lapsed license reinstatement fee if reinstated 31 days
through 365 days after renewal deadline - due with application
for reinstatement:  $140.

(3)  Fee for addition of producer classification or line of
authority to individual producer license - due with request for
additional classification or line of authority:  $25.

(4)  The initial and renewal full-line producer and limited-
line producer fee includes the following services for which no
additional fee is required:

(a)  issuance of letter of certification;
(b)  issuance of letter of clearance;
(c)  issuance of duplicate license;
(d)  individual continuing education services; and
(e)  other services provided to the licensee.
(5)  The initial and renewal individual license fee includes

services the department will provide during the year.  The fee is
paid in advance of providing the services.

(6)  The initial and renewal individual license fee
EXCLUDES services related to paper filings when the
department has an electronic filing method available.

R590-102-8.  Biennial Agency License Fees.
(1)  Resident and non-resident agency initial or renewal

license per two-year license period for a full-line agency and for
a limited-line agency:

(a)  initial license fee - due with application:  $75, effective

July 1, 2002;
(b)  renewal license fee if renewed prior to renewal

deadline - due with renewal application:  $75, effective with
renewal invoices beginning with the October 2002 renewals;

(c)  renewal license fee if renewed 1 through 30 days after
renewal deadline and prior to license lapse - due with renewal
application:  $150, effective with renewal invoices beginning
with the October 2002 renewals; and

(d)  lapsed license reinstatement fee if reinstated 31 days
through 365 days after renewal deadline - due with application
for reinstatement:  $200, effective with renewal invoices
beginning with the October 2002 renewals.

(2)  Fee for addition of producer classification or line of
authority to agency license - due with request for additional
classification or line of authority:  $25.

(3)  Bail bond agency per annual license period:
(a)  initial license fee - due with application:  $250,

effective July 1, 2002;
(b)  renewal license fee if renewed prior to renewal

deadline - due with renewal application:  $250, effective with
renewal invoices issued for 2002 renewals;

(c)  renewal license fee if renewed 1 through 30 days after
renewal deadline and prior to license lapse - due with renewal
application:  $500, effective with renewal invoices issued for
2002 renewals; and

(d)  lapsed license reinstatement fee if reinstated 31 days
through 365 days after renewal deadline - due with application
for reinstatement:  $600, effective with renewal invoices issued
for 2002 renewals.

(4)  Health insurance purchasing alliance annual license:
(a)  initial license fee - due with application:  $500,

effective July 1, 2002;
(b)  renewal license fee if renewed prior to renewal

deadline - due with renewal application:  $500, effective with
renewal invoices issued for 2002 renewals;

(c)  renewal license fee if renewed 1 through 30 days after
renewal deadline and prior to license lapse - due with renewal
application:  $750, effective with renewal invoices issued for
2002 renewals; and

(d)  lapsed license reinstatement fee if reinstated 31 days
through 365 days after renewal deadline - due with application
for reinstatement:  $800, effective with renewal invoices issued
for 2002 renewals.

(5)  The initial and renewal agency license fee includes the
following services for which no additional fee is required:

(a)  issuance of letter of certification;
(b)  issuance of letter of clearance;
(c)  issuance of duplicate license;
(d)  agent designation to agency license - initial, effective

October 2002;
(e)  agent designation to agency license - termination,

effective October 2002;
(f)  agent designation to agency license - biennial renewal,

effective October 2002;
(g)  amendment to agency license; and
(h)  any other services provided to the licensee.
(6)  The initial and renewal agency license fee includes

services the department will provide during the year.  The fee is
paid in advance of providing the services.
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(7)  The initial and renewal agency license fee EXCLUDES
services related to paper filings when the department has an
electronic filing method available.

R590-102-9.  Continuing Education Fees.
(1)  Continuing education provider approval fees:
(a)  initial approval fee - due with application:  $250,

effective July 1, 2002;
(b)  renewal approval fee if renewed prior to renewal

deadline - due with renewal application:  $250, effective with
renewal invoices beginning with the October 2002 renewals;

(c)  renewal approval fee if renewed 1 through 60-days
after renewal deadline and prior to approval lapse - due with
renewal application:  $300, effective with renewal invoices
beginning with the October 2002 renewals; and

(d)  Lapsed approval reinstatement fee if reinstated 61 days
through 365 days after renewal deadline - due with application
for reinstatement:  $350, effective with renewal invoices
beginning with the October 2002 renewals.

(2)  Continuing education course post-approval fee - due
with request for approval:  $5 per credit hour, minimum fee $25.

R590-102-10.  Dedicated Fees.
The following are fees dedicated to specific uses:
(1)  annual fraud assessment fee - due by the due date on

the invoice, effective July 1, 2002;
(2)  annual title assessment fee - due by the due date on the

invoice, effective July 1, 2002;
(3)  relative value study book fee - due when book

purchased or by invoice due date:  $10;
(4)  Utah insurance codebook fee - due when book

purchased or by invoice due date:  $25; and
(5)  mailing fee for books - due if book is to be mailed to

purchaser:  $3.

R590-102-11.  Electronic Commerce Dedicated Fees.
(1)  E-commerce and internet technology services fee:
(a)  insurer, admitted and non-admitted insurer, accredited

reinsurer, trusteed reinsurer - due with the annual initial and
annual renewal, or reinstatement application:  $75, effective for
initial licenses, July 1, 2002; effective for renewal licenses
issued after November 30, 2002;

(b)  other organization - due with the annual initial, annual
renewal, or reinstatement application:  $50, effective for initial
licenses, July 1, 2002; effective for renewal licenses issued after
November 30, 2002;

(c)  agency - due with the biennial initial, biennial renewal,
or reinstatement application:  $10, effective for initial licenses,
July 1, 2002; effective for renewal licenses issued beginning
October 2002; and

(d)  individual - due with the biennial initial, biennial
renewal, or reinstatement application:  $5 effective for initial
licenses, July 1, 2002; effective for renewal licenses issued
beginning October 2002.

(2)  Electronic transaction fee - due when the department’s
database is accessed to input or acquire data:  $3 per transaction,
effective July 1, 2002.

(3)  Non-electronic transaction fee - added to fees due the
department when a payment that can be made electronically is

done through some other method:  $5 per payment, effective
July 1, 2002.

(4)  The fees in this section are authorized until July 1,
2006.

R590-102-12.  Other Fees.
(1)  photocopy fee - per page:  $.50, effective July 1, 2002.
(2)  complete annual statement copy fee - per statement:

$40.
(3)  fee for accepting service of legal process:  $10.
(4)  fees for production of information lists regarding

individuals; agencies; companies:
(a)  Printed list:  $1 per page;
(b)  Electronic list:
(i)  1 to 500 records:  $50; and
(ii)  501 or more records:  $.10 per record.
(c)  Returned check fee:  $20.

R590-102-13.  Separability.
If any provision of this rule or its application to any person

or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of this provision to
other persons or circumstances shall not be affected.

KEY:  insurance
June 7, 2002 31A-3-103
Notice of Continuation February 21, 2002
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R612.  Labor Commission, Industrial Accidents.
R612-2.  Workers’ Compensation Rules-Health Care
Providers.
R612-2-1.  Definitions.

A.  All definitions in Rule R612-1 apply to this section.
B.  "Medical Practitioner" - means any person trained in the

healing arts and licensed by the State in which such person
practices.

C.  "Global Fee Cases" - are those flat fee cases where fees
include pre-operative and follow-up or aftercare.

R612-2-2.  Authority.
This rule is enacted under the authority of Section 34A-1-

104.

R612-2-3.  Filings.
A.  Within one week following the initial examination of an

industrial patient, physicians and chiropractors, shall file "Form
123 - Physicians’ Initial Report" with the carrier/self-insured
employer, employee, and the division.  This form is to be
completed in as much detail as feasible.  Special care should be
used to make sure that the employee’s account of how the
accident occurred is completely and accurately reported.  All
questions are to be answered or marked "N/A" if not applicable
in each particular instance.  All addresses must include city,
state, and zip code.  If modified employment in #29 is marked
"yes," the remarks in #29 must reflect the particular restrictions
or limitations that apply, whether as to activity or time per day
or both.  Estimated time loss must also be given in #29.  If
"Findings of Examination" (#17) do not correctly reflect the
coding used in billing, a reduction of payment may be made to
reflect the proper coding.

B.  1.  Any medical provider billing under the restorative
services section of the Labor Commission’s adopted Resource-
Based Relative Value Scale (RBRVS) or the Medical Fee
Guidelines shall file the Restorative Services Authorization
(RSA) form with the insurance carrier or self-insured employer
(payor) and the division within ten days of the initial evaluation.

2.  Upon receipt of the provider’s RSA form, the payor has
ten days to respond, either authorizing a specified number of
visits or denying the request.  No more than eight visits may be
incurred during the authorization process.

3.  After the initial RSA form is filed with the payor and the
division, an updated RSA form must be filed for approval or
denial at least every six visits until a fixed state of recovery has
been achieved as evidenced by either subjective or objective
findings.  If the medical provider has filed the RSA form per this
rule, the payor is responsible for payment, unless compensability
is denied by the payor.  In the event the payor denies the entire
compensability of a claim, the payor shall so notify the claimant,
provider, and the division, after which the provider may then bill
the claimant.

4.  Any denial of payment for treatment must be based on
a written medical opinion or medical information.  The denial
notification shall include a copy of the written medical opinion
or information from which the denial was based.  The payor is
not liable for payment of treatment after the provider, claimant,
and division have been notified in writing of the denial for
authorization to pay for treatment.  The claimant may then

become responsible for payment.
5.  Any dispute regarding authorization or denial for

treatment will be determined from the date the division received
the RSA form or notification of denial for payment of treatment.

6.  The claimant may request a hearing before the Division
of Adjudication to resolve compensability or treatment issues.

7.  Subjective objective assessment plan/procedure (SOAP
notes) or progress notes are to be sent to the payor in addition
to the RSA form.

8.  Any medical provider billing under the Restorative
Services Section of the RBRVS or the Commission’s Medical
Fee Guidelines who fails to submit the required RSA form shall
be limited to payment of up to eight visits for a compensable
claim.  The medical provider may not bill the patient or
employer for any remaining balances.

C.  S.O.A.P. notes or progress reports of each visit are to
be sent to the payor by all medical practitioners substantiating
the care given, the need for further treatment, the date of the
next treatment, the progress of the patient, and the expected
return-to-work date.  These reports must be sent with each bill
for the examination and treatment given to receive payment.
S.O.A.P. notes are not to be sent to the division unless
specifically requested.

D.  "Form 110 - Release to Return to Work" must be
mailed by either the medical practitioner or carrier/employer to
the employee and the division within five calendar days of
release.

E.  The carrier/employer may request medical reports in
addition to regular progress reports.  A charge may be made for
such additional reports, which charge should accurately reflect
the time and effort expended by the physician.

R612-2-4.  Hospital or Surgery Pre-Authorization.
Any ambulatory surgery or impatient hospitalization other

than a life or limb threatening admission, allegedly related to an
industrial injury or occupational disease, shall require pre-
authorization by the employer/insurance carrier. Within two
working days of a telephone request for pre-authorization, the
employer/carrier shall notify the physician and employee of
approval or denial of the surgery or hospitalization, or that a
medical examination or review is going to be obtained. The
medical examination/review must be conducted without undue
delay which in most circumstances would be considered less
than thirty days.  If the request for pre-authorization is made in
writing, the employer/carrier shall have four days from receipt
of the request to notify the physician and employee.  If the
employee chooses to be hospitalized and/or to have the surgery
prior to such pre-authorization or medical examination/review,
the employee may be personally responsible for the bills
incurred and may not be reimbursed for the time lost unless a
determination is made in his/her favor.

R612-2-5.  Regulation of Medical Practitioner Fees.
Pursuant to Section 34A-2-407:
A.  The Labor Commission of Utah:
1.  Establishes and regulates fees and other charges for

medical, surgical, nursing, physical and occupational therapy,
mental health, chiropractic, naturopathic, and osteopathic
services, or any other area of the healing arts as required for the
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treatment of a work-related injury or illness.
2. Adopts and by this reference incorporates the National

Health Care Financing Administration’s (HCFA) "Resource-
Based Relative Value Scale" (RBRVS), 2002 edition, as the
method for calculating reimbursement and the American
Medical Association’s CPT-4, 2002 edition, coding guidelines.
The non-facility total unit value will apply in calculating the
reimbursement, except that procedures provided in a facility
setting shall be reimbursed at the facility total unit value and the
facility may bill a separate facility charge.  The CPT-4 coding
guidelines are subject to the Utah Labor Commission’s Medical
Fee Guidelines and Codes and the following Labor Commission
conversion factors for medical care rendered for a work-related
injury or illness, effective June 1, 2002:

Anesthesiology $41.00 (1 unit per 15 minutes of
anesthesia);

Medicine $40.00;
Pathology and Laboratory 150% of Utah’s published

Medicare carrier;
Radiology $53.00;
Restorative Medicine $40.00, with Utah code 97001 at a

0.8 relative value unit and Utah code 97002 at a 0.5 of relative
value unit.

Surgery $37.00;
All 20000 codes, codes 49505 thru 49525 and all 60000

codes of the CPT-4 coding guidelines $58.00.
3. Adopts and incorporates by this reference the Utah

Labor Commission’s Medical Fee Guidelines and Codes, as of
June 1, 2002.  The Utah Medical Fee Guidelines and Codes can
be obtained from the division for a fee sufficient to recover costs
of development, printing, and mailing.

4.  Decides appropriate billing procedure codes when
disputes arise between the medical practitioner and the employer
or its insurance carrier.  In no instance will the medical
practitioner bill both the employer and the insurance carrier.

B.  Employees cannot be billed for treatment of their work-
related injuries or illnesses.

C.  Discounting from the fees established by the Labor
Commission is allowed only through specific contracts between
a medical provider and a payor for treatment of work-related
injury or illness.

D.  Restocking fee 15%.  Rule R612-2-16 covers the
restocking fee.

E.  Dental fees are not published.  Rule R612-2-18 covers
dental injuries.

F.  Ambulance fees are not published.  Rule R612-2-19
covers ambulance charges.

R612-2-6.  Fees in Cases Requiring Unusual Treatment.
The RBRVS scheduled fees are maximum fees except that

fees higher than RBRVS scheduled may be authorized by the
Commission when extraordinary difficulties encountered by the
physician justify increased charges and are documented by
written reports.

R612-2-7.  Insurance Carrier’s Privilege to Examine.
The employer or the employer’s insurance carrier or a self-

insured employer shall have the privilege of medical
examination of an injured employee at any reasonable time.  A

copy of the medical examination report shall be made available
to the Commission at any time upon request of the Commission.

R612-2-8.  Who May Attend Industrial Patients.
A.  The employer has first choice of physicians; but if the

employer fails or refuses to provide medical attention, the
employee has the choice of physicians.

B.  An employee of an employer with an approved medical
program may procure the services of any qualified practitioner
for emergency treatment if a physician employed in the program
is not available for any reason.

R612-2-9.  Changes of Doctors and Hospitals.
A.  It shall be the responsibility of the insurance carrier or

self-insured employer to notify each claimant of the change of
doctor rules.  Those rules are as follows:

1. If a company doctor, designated facility or PPO is
named, the employee must first treat with that designated
provider.  The insurance carrier or self-insured employer shall
be responsible for payment for the initial visit, less any health
insurance copays and subject to any health insurance
reimbursement, if the employee was directed to and treated by
the employer’s or insurance carrier’s designated provider, and
liability for the claim is denied and if the treating physician
provided treatment in good faith and provided the insurance
carrier or self-insured employer a report necessary to make a
determination of liability.  Diagnostic studies beyond plain x-
rays would need prior approval unless the claimed industrial
injury or occupational illness required emergency diagnosis and
treatment.

2. The employee may make one change of doctor without
requesting the permission of the carrier, so long as the carrier is
promptly notified of the change by the employee.

(a) Physician referrals for treatment or consultation shall
not be considered a change of doctor.

(b) Changes from emergency room facilities to private
physicians, unless the emergency room is named as the
"company doctor", shall not be considered a change of doctor.
However, once private physician care has begun, emergency
room visits are prohibited except in cases of:

(i) Private physician referral, or
(ii) Threat to life.
3.  Regardless of prior changes, a change of doctor shall be

automatically approved if the treating physician fails or refuses
to rate permanent partial impairment.

B.  Any changes beyond those listed above made without
the permission of the carrier/self-insurer may be at the
employee’s own expense if:

1. The employee has received notification of rules, or
2. A denial of request is made.
C. An injured employee who knowingly continues care

after denial of liability by the carrier may be individually
responsible for payment.  It shall be the burden of the carrier to
prove that the patient was aware of the denial.

D.  It shall be the responsibility of the employee to make
the proper filings with the division when changing locale and
doctor.  Those forms can be obtained from the division.

E.  Except in special cases where simultaneous attendance
by two or more medical care practitioners has been approved by
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the carrier/employer or the division, or specialized services are
being provided the employee by another physician under the
supervision and/or by the direct referral of the treating
physician, the injured employee may be attended by only one
practitioner and fees will not be paid to two practitioners for
similar care during the same period of time.

F.  The Commission has jurisdiction to decide liability for
medical care allegedly related to an industrial accident.

R612-2-10.  One Fee Only to be Paid in Global Fee Cases.
In a global fee case which is transferred from one doctor to

another doctor, one fee only will be paid, apportioned at the
discretion of the Commission.  Adequate remuneration shall also
be paid to the medical practitioner who renders first aid
treatment where the circumstances of the case require such
treatment.

R612-2-11.  Surgical Assistants’ Fees.
Fees, in accordance with the Commission’s adopted

Resource-Based Relative Value Scale (RBRVS), in addition to
the global fee for surgical services, will be paid surgical
assistants only when specifically authorized by the employer or
insurance carrier involved, or in hospitals where interns and
residents are not available and the complexity of the surgery
makes a surgical assistant necessary.

R612-2-12.  Separate Bills.
Separate bills must be presented by each surgeon, assistant,

anesthetist, consultant, hospital, special nurse, or other medical
practitioner within 30 days of treatment on a HCFA 1500 billing
form so that payment can be made to the medical practitioner
who rendered the service.  All bills must contain the federal ID
number of the person submitting the bill.

R612-2-13.  Interest for Medical Services.
A.  All hospital and medical bills must be paid promptly on

an accepted liability claim.  All bills which have been submitted
properly on an accepted liability claim are due and payable
within 45 days of being billed unless the bill or a portion of the
bill is in dispute.  Any portion of the bill not in dispute is
payable within 45 days of the billing.

B.  Per Section 34A-2-420, any award for medical
treatment made by the Commission shall include interest at 8%
per annum from the date of billing for the medical service.

R612-2-14.  Hospital Fees Separate.
Fees covering hospital care shall be separate from those for

professional services and shall not extend beyond the actual
necessary hospital care.  When it becomes evident that the
patient needs no further hospital treatment, he/she must be
discharged.  All billings must be submitted on a UB92 form and
be properly itemized and coded and shall include all appropriate
documentation to support the billing.  There shall not be a
separate fee charged for the necessary documentation in billing
for payment of hospital services.  The documentation of hospital
services shall include at a minimum the discharge summary.
The insurance carrier may request further documentation if
needed in order to determine liability for the bill.

R612-2-15.  Charges for Ordinary Supplies, Materials, or
Drugs.

Fees covering ordinary dressing materials or drugs used in
treatment shall not be charged separately but shall be included
in the amount allowed for office dressings or treatment.

R612-2-16.  Charges for Special or Unusual Supplies,
Materials, or Drugs.

A.  Charges for special or unusual supplies, materials, or
drugs not included as a normal and usual part of the service or
procedure shall, upon receipt of an itemized and coded billing,
be paid at cost plus 15% restocking fees.

B.  For purposes of part A above, the amount to be paid
shall be calculated as follows:

1.  Applicable shipping charges shall be added to the
purchase price of the product;

2.  The 15% restocking fee shall then be added to the
amount determined in sub part 1;

3.  The amount of taxes paid on the purchase of the
supplies, materials, or drugs shall then be added to the amount
determined in sub part 2, which sum shall constitute the total
amount to be paid.

R612-2-17.  Fees for Unscheduled Procedures.
Fees for medical or surgical procedures not appearing in

the Commission’s adopted RBRVS current fee schedule are
subject to the Commission’s approval and should be submitted
to the Commission when the physician and employer or
insurance carrier do not agree on the value of the service.  Such
fees shall be in proportion as nearly as practicable to fees for
similar services appearing in the RBRVS.

R612-2-18.  Dental Injuries.
Where a worker sustains an accident in the course of his

employment resulting in the loss of or injury to teeth, making
dental work necessary, the injured worker shall consult a dental
surgeon and receive such first aid as may be necessary to
preserve, if possible, the normal function of the injured teeth.
The dental surgeon shall then file with the insurance carrier a
report setting forth the nature of the injury together with an
estimate of the cost of restoration.  The dental surgeon shall not
proceed with the restoration until authority has been granted by
the insurance carrier, provided, however, that if an employer
maintains a medical staff or designates a company doctor, the
employee shall first report to that medical staff or medical
officer and be guided by directions then given.  If the carrier
refuses payment at the level estimated by the dental surgeon, the
employee may choose to pay the difference and seek
adjudication by Application for Hearing.  A dental surgeon may
choose to settle for the payment allowed, or the carrier shall
direct the employee to a dental surgeon who will provide his
services at the payment level specified by the carrier.

R612-2-19.  Ambulance Charges.
Ambulance charges must not exceed the rates adopted by

the State Emergency Medical Service Commission for similar
services.

R612-2-20.  Travel Allowance and Per Diem.
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A.  An employee who, based upon his/her physician’s
advice, requires hospital, medical, surgical, or consultant
services for injuries arising out of and in the course of
employment and who is authorized by the self-insurer, the
carrier, or the Commission to obtain such services from a
physician and/or hospital shall be entitled to:

1.  Subsistence expenses of $5 per day for breakfast, $6 per
day for lunch, $10 per day for dinner, and actual lodging
expenses as per the state of Utah’s in-state travel policy
provided:

(a) The employee travels to a community other than his/her
own place of residence and the distance from said community
and the employee’s home prohibits return by 10:00 p.m., and

(b) The absence from home is necessary at the normal hour
for the meal billed.

2.  Reasonable travel expenses regardless of distance that
are consistent with the state of Utah’s travel reimbursement
rates, or actual reasonable costs of practical transportation
modes above the state’s travel reimbursement rates as may be
required due to the nature of the disability.

B. This rule applies to all travel to and from medical care
with the following restrictions:

1. The carrier is not required to reimburse the injured
employee more often than every three months, unless:

(a) More than $100 is involved, or
(b) The case is about to be closed.
2. All travel must be by the most direct route and to the

nearest location where adequate treatment is reasonably
available.

3. Travel may not be required between the hours of 10:00
p.m. and 6:00 a.m., unless approved by the Commission.

4. Requests for travel reimbursement must be submitted to
the carrier for payment within one year of the authorized
medical care.

5. Travel allowance shall not include picking up
prescriptions unless documentation is provided substantiating a
claim that prescriptions cannot be obtained locally within the
injured worker’s community.

6. The Commission has jurisdiction to resolve all disputes.

R612-2-21.  Notice to Health Care Providers.
Any notice from a carrier denying further liability must be

mailed to the Commission and the patient on the same day as it
is mailed to the health care provider.  Where it can be shown, in
fact, that a medical care provider and the injured employee have
received a denial of further care by the insurance carrier or self-
insured employer, further treatment may be performed at the
expense of the employee.  Any future ratification of the denial
by the Commission will not be considered a retroactive denial
but will serve to uphold the force and effect of the previous
denial notice.

R612-2-22.  Medical Records.
A.  When any medical practitioner provides copies of

medical records to the parties of an industrial case, the following
charges are presumed reasonable:

1.  A search fee of $15 payable in advance of the search,
2.  Copies at $0.50 per page including copies of microfilm

payable after the records have been prepared, and

3.  Actual costs of postage payable after the records have
been prepared.  Actual costs of postage are deemed to be the
cost of regular mail unless the requesting party has requested the
delivery of the records by special mail or method.

B.  Those persons or entities who are entitled to copies of
medical records involving an industrial case are:

1.  The injured employee or his/her dependents,
2.  The employer of the injured worker,
3.  The employer’s workers’ compensation insurance

carrier,
4.  The Uninsured Employers’ Fund,
5.  The Employers’ Reinsurance Fund,
6.  The Commission, and
7.  Any attorney representing any of the above in an

industrial injury or occupational disease claim.
C.  No other person or entity is entitled to medical records

unless ordered by a Court or provided with a notarized release
executed by the injured worker.

D.  The Commission will operate in the release of its
records to the parties/entities as specified above unless the
information is classified as confidential under the Government
Records Access and Management Act (GRAMA).

E.  No fee shall be charged when the RBRVS requires
specific documentation for a procedure or when physicians and
surgeons are required to report by statute or rule.

F.  An injured worker may obtain one of each of the
following records related to the industrial injury or occupational
disease, at no cost, when the injured worker or his/her
dependents have a signed form by the division to substantiate
his/her industrial injury/illness claim:

1.  History and physical,
2.  Operative reports of surgeries,
3.  Discharge summary, and
4.  Emergency room records,
5.  Radiological reports,
6.  Specialized testing results,
7.  Physician SOAP notes, progress notes or specialized

reports.
(a)  Alternatively, a summary of the patient’s record may be

made available to the claimant at the discretion of the physician.
8.  And such other records as may be requested by the

Commission in order to make a determination of liability.

R612-2-23.  Adjusting Resource-Based Relative Value Scale
(RBRVS) Codes.

A.  When adjusting any medical provider’s bill who has
billed per the Commission’s adopted RBRVS the adjusting
entity shall provide one or more of the following explanations
as applies to the down coding when payment is made to the
medical provider:

1.  Code 99202, 99203, 99204 or 99205  - the submitted
documentation for a new patient did not meet the three key
components lacking in the level of history for the code billed.

2.  Code 99202, 99203, 99204 or 99205 - the submitted
documentation for a new patient did not meet the three key
components lacking in the level of examination for the code
billed.

3.  Code 99202, 99203, 99204 or 99205 - the submitted
documentation for a new patient did not meet the three key
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components lacking in the level of medical decision making for
the code billed.

4.  Code 99202, 99203, 99204, or 99205 - the submitted
documentation for a new patient did not meet the three key
components lacking in the level of history and exam for the code
billed.

5.  Code 99213, 99214 or 99215 - the submitted
documentation for an established patient did not meet the two
key components lacking in the level of history and exam that the
code billed.

6.  Code 99213, 99214 or 99215 - the submitted
documentation for an established patient did not meet the two
key components lacking in the level of history and medical
decision making for the code billed.

7.  Code 99213, 99214 or 99215 - the submitted
documentation for the established patient did not meet the two
key components lacking in the level of exam and medical
decision making for the code billed.

B.  The above explanations may be abbreviated, with a
legend provided, to accommodate the space of computerized
messages.

R612-2-24.  Review of Medical Payments.
A.  Health care providers and payors are primarily

responsible to resolve disputes over fees for medical services
between themselves.  However, in some cases it is necessary to
submit such disputes to the Division for resolution.  The
Commission therefore establishes the following procedure for
submission and review of fees for medical services.

1.  The provider shall submit a bill for services rendered,
with supporting documentation, to the payor within one year of
the date of service;

2.  The payor shall evaluate the bill according to the
guidelines contained in the Commission’s Medical Fee
Guidelines and RBRVS and shall pay the provider the
appropriate fee within 45 days as required by Rule R612-2-13.

3.  If the provider believes that the payor has improperly
computed the fee under the RBRVS, the provider or designee
shall request the payor to re-evaluate the fee.  The provider’s
request for re-evaluation shall be in writing, shall describe the
specific areas of disagreement and shall include all appropriate
documentation.  The provider shall submit all requests for re-
evaluation to the payor within one year of the date of the
original payment.

4.  Within 30 days of receipt of the written request for re-
evaluation, the payor shall either pay the additional fee due the
provider or respond with a specific written explanation of the
basis for its denial of additional fees.  The payor shall maintain
proof of transmittal of its response.

B.  If the provider continues to disagree with the payor’s
determination o the appropriate fee, the provider shall submit
the matter to the Division by filing with the Division a written
explanation of the disagreement.  The provider’s explanation
shall include copies of:

1.  The provider’s original bill and supporting
documentation;

2.  The payor’s initial payment of that bill;
3.  The provider’s request for re-evaluation and supporting

documentation; and

4.  The payor’s written explanation or its denial of
additional fees.

C.  The Division will evaluate the dispute according to the
requirements of the Medical Fee Guidelines and RBRVS and,
if necessary, by consulting with the provider, payor, or medical
specialists.  Within 45 days from the date the Division receives
the provider’s request, the Division will mail its determination
to both parties.

D.  Any party aggrieved by the Division’s determination
may file an application for hearing with the Division of
Adjudication to obtain formal adjudication of the dispute.

E.  A payor seeking reimbursement from a provider for
overpayment of a bill shall submit a written request to the
provider detailing the circumstances of the payment requested
within one year of submission of the bill.

1.  Providers should make appropriate reimbursements, or
respond in writing detailing the reasons why repayment will not
be made, within 90 days or receipt of a written request from a
payor.

2.  If a dispute as to reimbursement occurs, an aggrieved
party may request resolution of the dispute by the Labor
Commission.

R612-2-25.  Injured Worker’s Right to Privacy.
A.  No agent of the employer or the employer’s insurance

carrier shall be present during an injured worker’s visit with a
medical provider, unless agreed upon by the claimant.

B.  If an agent of the employer or the employer’s insurance
carrier is excluded from the medical visit, the medical provider
and the injured worker shall meet with the agent at the
conclusion of the visit so as to communicate regarding medical
care and return to work issues.

R612-2-26.  Utilization Review Standards.
A.  As used in this subsection:
1.  "Payor" means a workers’ compensation insurance

carrier, a self-insured employer, third-party administrator,
uninsured employer or the Uninsured Employers’ Fund, which
is responsible for payment of the workers’ compensation claim.

2.  "Health Care Provider" means a provider of medical
services, including an individual provider, a health-service plan,
a health-care organization, or a preferred-provider organization.

3.  "Request for Authorization" means any request by a
physician for assurance that appropriate payment will be made
for a course of proposed medical treatment, including surgery or
hospitalization, or any diagnostic studies beyond plain X-rays.

4.  "Utilization Review," as authorized in Section 34A-2-
111, is a process used to manage medical costs, improve patient
care, and enhance decision-making.  Utilization review includes,
but is not limited to, the review of requests for authorization to
treat, and the review of bills, for the purpose of determining
whether the medical services provided were or would be
necessary, to treat the effects of the injury/illness.  Utilization
review does not include bill review for the purpose of
determining whether the medical services rendered were
accurately billed.  Nor does it include any system, program, or
activity in connection with making decisions concerning
whether a person has sustained an injury or illness which is
compensable under Section 34A-2 or 34A-3.
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5.  "Reasonable Attempt" is defined as at least two phone
calls and a fax, or three phone calls, within five business days
from date of the payor’s receipt of the physician’s request for
review.

B.  Any utilization review system shall establish an appeals
process which utilizes a physician(s) for a final decision by the
insurer, should an initial review decision be contested.  The
payor may establish levels of review that meet the following
criteria:

1.  Level I--Initial Request and Review.  A payor may use
medical or non-medical personnel to initially apply medically-
based criteria to a request for authorization for payment of a
specific treatment. The treating physician must send all the
necessary documentation for the payor to make a decision
regarding the treatment recommended.  The payor must then
notify the physician within five business days of the request for
authorization of payment for the treatment, by a method which
provides certification of transmission of the document, of either
an acceptance or a denial of the request.  A denial for
authorization of payment for a recommended treatment utilizing
the Commission’s form, Form 223, must be sent to the provider
with the criteria used in making the determination to deny
payment for the treatment.  A copy of the denial must also be
mailed to the claimant.  Level I--Request and Review does not
include authorization requests for services billed from the
Restorative section of the Resource-Based Relative Value Scale
(RBRVS).  Requests for authorization for restorative services
are governed by rule R568-2-3(B).

2.  Level II--Review.  A physician, who has been denied
authorization of payment for treatment, or has received no
response within five business days from the request for
authorization for payment at Level I review, may request a
physician’s review by sending the completed portion of the
Commission form 223 to the payor.  Such a request for review
may be filed by any physician who has been denied
authorization for payment for restorative services beyond the
initial eight visits as authorized by Rule R568-2-3(B).  The
requesting physician must include the times and days that he/she
is available to discuss the case with the reviewing physician, and
must be reasonably available during normal business hours.  The
payor’s physician representative must complete the review
within five business days of the treating physician’s request for
review. Before the insurer’s physician representative may issue
a denial of an authorization for payment to treat, a reasonable
effort must have made to contact the requesting treating
physician to discuss the differing aspects of the case.  Failure by
the payor to respond within five business days, by a method
which provides certification of transmission, to a denial for
authorization for payment for treatment, shall constitute an
authorization for payment of the treatment. The payor’s denial
to pay for the recommended treatment must be issued on
Commission’s form 223, and the denial must be accompanied by
the criteria that was used in making the decision to deny
authorization, along with the name and speciality of the
reviewing physician.  The denial to authorize payment for
treatment must then be sent to the physician, the claimant, and
the Commission. The payor shall notify the Commission if an
additional five days is needed in order to contact the treating
physician or to review the case.  An additional extension of time

may be requested from the Commission to accommodate highly
unusual circumstances or particularly difficult cases.

C.  Upon receipt of denial of authorization for payment for
medical treatment at Level II, the Commission will facilitate,
upon the request of the claimant, the final disposition of the
case.  If the parties agree, the medical dispute may be resolved
by the Commission through binding mediation or medical
review.  If there is not agreement among the parties, the
Commission will resolve the dispute through formal
adjudication.  The payor shall be responsible for sending the
claimant the Commission appeals information when the denial
for authorization for payment for medical treatment is sent to the
claimant.

D.  If the medical treatment requested is not an emergency,
and treatment is rendered by the physician after, receiving notice
of the utilization standards encompassed in this rule, the
following shall apply:

1.  The Commission shall, if the disputed medical treatment
is ultimately determined to be compensable as an expense
necessary to treat the industrial injury or occupational disease,
order that the physician be reimbursed at only 75% of the of the
amount otherwise payable had appropriate authorization been
timely obtained.  The injured worker shall not be liable for any
additional payment to the physician above the 75%.

2.  Neither the worker’s employer or its workers’
compensation insurer shall be liable for any portion of the cost
of disputed medical treatment, if that treatment is ultimately
determined not to be compensable as an expense necessary to
treat an industrial injury or occupational disease.

3.  A worker may become liable for the cost of the disputed
medical treatment, if that treatment is ultimately determined not
to be compensable as an expense necessary to treat the industrial
injury or occupational disease.

4.  Except for any co-pays or deductibles under the
worker’s health insurance plan, the penalty provision in D(1)
and D(3) shall not apply if the physician performs the medical
treatment in question, having been preauthorized in writing to
do the same by a health insurer or other non-worker’s
compensation insurance payor.

5.  The penalty provisions in D(1) shall not apply to
medical treatment rendered in emergency situations, which are
defined as a threat to life or limb.

6. The Commission shall notify a physician, in writing, of
reported violations of this rule.  Repeated violations of this rule
by a physician may result in a report from the Commission to
the  Dep ar tmen t  o f  Commerce,  Divis ion  of
Occupational/Professional Licensing.

KEY:  workers’ compensation, fees, medical practitioner
June 18, 2002 34A-2-101 et seq.
Notice of Continuation June 15, 1998 34A-3-101 et seq.

34A-1-104
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R657.  Natural Resources, Wildlife Resources.
R657-4.  Possession of Live Game Birds.
R657-4-1.  Purpose and Authority.

(1)  Under authority of Sections 23-13-4, 23-14-18, and
23-14-19, the Wildlife Board has established this rule for the
possession, importation, purchase, propagation, sale, barter,
trade, or disposal of live game birds.

(2)  The provisions of Rule R657-3 do not apply to
activities conducted by holders of a valid certificate of
registration for aviculture to the extent those activities are
covered by this rule.

R657-4-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Aviculture installation" means an enclosed place such

as a pen or aviary where privately owned game birds are
propagated or kept, and restricts the game birds from escaping
into the wild.

(b)  "Commercial use" means, for purposes of this rule, the
sales of any game birds authorized by the certificate of
registration in excess of $5,000 annually.

(c)  "Game bird" means;
(i)  crane;
(ii)  blue, ruffed, sage, sharp-tailed, and spruce grouse;
(iii)  chukar, red-legged, and Hungarian partridge;
(iv)  pheasant;
(v)  band-tailed pigeon;
(vi)  bobwhite, California, Gambel’s, harlequin, mountain,

and scaled quail;
(vii)  waterfowl;
(viii)  common ground, Inca, mourning, and white-winged

dove;
(ix)  wild or pen-reared wild turkey of the following

subspecies:
(A)  Eastern;
(B)  Florida or Osceola;
(C)  Gould’s;
(D)  Merriam’s;
(E)  Ocellated; and
(F)  Rio Grande; and
(x)  ptarmigan.
(d)  "Pen-reared wild turkey" means any turkey or turkey

egg held under human control that:
(i)  is imprinted on other poultry or humans; and
(ii)  has morphological characteristics of wild turkeys.
(e)  "Wild turkey" means recognized subspecies and

hybrids of free-ranging turkeys hatched in the wild.  Recognized
subspecies and hybrids between subspecies include Eastern,
Florida or Osceola, Gould’s, Merriam’s, Ocellated, and Rio
Grande.

R657-4-3.  Certificates of Registration.
(1)  Except as provided in Subsections R657-4-3(5) and

R657-4-7(2), a person may not possess, import, purchase,
propagate, sell, barter, trade, or dispose of any live game bird,
or the eggs of any game bird, without first obtaining a certificate
of registration for aviculture from the division.

(2)  Any person who has obtained a certificate of

registration for aviculture may possess, import, purchase,
propagate, sell, barter, trade, or dispose of only those species of
game birds designated on that person’s certificate of registration.

(3)  Certificates of registration for aviculture:
(a)  are not transferable; and
(b)  are valid for five years from the date of issuance.
(4)  Any person who has applied for and obtained a

certificate of registration for aviculture must comply with all
state, federal, city, and other municipality laws, rules, and
regulations pertaining to the possession of live game birds.

(5)  A person who acquires live game birds is not required
to obtain a certificate of registration:

(a) if the game birds are used for training dogs as provided
in Rule R657-46;

(b)  if the game birds are used for the sport of falconry and:
(i)  each game bird held in possession is banded with a

metal leg band purchased from the division;
(ii)  the game birds are not held in possession longer than

60 days;
(iii)  a bill of sale establishing proof of purchase from a

legal source is in possession; and
(iv)  a valid entry permit number and a certificate of

veterinary inspection has been obtained from the Department of
Agriculture as provided in Rule R58-1 if the game birds are
imported into Utah; or

(c) for holding game birds in temporary storage while the
game birds are in transit through Utah provided the birds are
identified as to their source and destination and are not removed
from the shipping containers.

R657-4-4.  Application for a Certificate of Registration.
(1)  A person may obtain a certificate of registration for

aviculture by submitting a completed application and the
appropriate fee to the regional division office in the area in
which the aviculture installation is to be located.

(2)  If the applicant is under the age of 18, a parent or
guardian must co-sign the application and is responsible for
compliance with this rule and all other associated laws.

(3)  A person may apply to renew a certificate of
registration on or three months before the date on which the
certificate of registration expires.

R657-4-5.  Exhibit of Certificate of Registration, Game
Birds, and Equipment.

A conservation officer or any other peace officer may
request any person engaged in activities covered under this rule
to exhibit:

(1)  the person’s certificate of registration, permit, health
certificate, bill of sale, or proof of ownership;

(2)  any game birds held in possession; or
(3)  any device, apparatus, or facility used for activities

covered under this rule.

R657-4-6.  Unlawful Possession -- Release of Game Birds.
(1)  A person may not:
(a)  take any live game bird or the egg of any game bird

from the wild, except as provided in Rules R657-3 and R657-6
and the proclamation of the Wildlife Board for taking upland
game;
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(b)  release or abandon any live game bird without first
obtaining written authorization from the division director or
appropriate regional supervisor as provided in Subsection (2),
except that game birds may be released for training dogs or
raptors as provided in Rule R657-46; or

(c)  release any wild turkey or pen-reared wild turkey from
captivity.

(2)  A person must submit a letter requesting permission to
release game birds and must include the operator’s:

(a)  name, address and telephone number;
(b)  certificate of registration number;
(c)  area and date of intended release;
(d)  species to be released;
(e)  number and sex of each species to be released; and
(f)  a statement from a veterinarian that the birds are disease

free and in good health.
(3)  In determining whether to allow the release of a game

bird as allowed under Subsection (1)(b), the division shall
consider:

(a)  the potential release site and its relative impact on
wildlife and wildlife habitat;

(b)  the species or subspecies of game birds to be released;
and

(c) the activity for which the game birds are to be released.
(4)(a)  Any game bird that escapes from captivity becomes

the property of the state of Utah.
(b)  The director may authorize the destruction of any

escaped game birds that may impact wildlife.
(5)  The division may dispose of game birds or their eggs

held in possession in violation of this rule.
(6)  Game birds or their eggs held in captivity must be

confined to the registered aviculture installation, except when in
transit or being displayed.

R657-4-7.  Importation of Live Game Birds and Eggs of
Game Birds.

(1)  Except as provided in Subsection (2) and Section
R657-4-3(5), a person importing live game birds or the eggs of
game birds into Utah must first obtain:

(a)  a valid entry permit number and a certificate of
veterinary inspection from the Department of Agriculture as
provided in Rule R58-1; and

(b)  a certificate of registration from the division.
(2)  A nonresident importing live game birds into Utah is

not required to obtain a certificate of registration for aviculture
unless the game birds remain in Utah longer than 72 hours.

R657-4-8.  Sale or Purchase of Live Game Birds.
(1)(a)  Any person who sells, barters, trades, or disposes of

a live game bird or the egg of a game bird to another person
must provide a bill of sale.

(b)  The transferer’s certificate of registration number must
be written on the bill of sale.

(2)(a)  Any person who possesses, imports, purchases,
propagates, sells, barters, trades, or disposes of live game birds
must keep a record of each transaction that includes:

(i)  the species;
(ii)  the number and sex of the game birds;
(iii)  the name and address of each party to the transaction;

and
(iv)  the date of the transaction.
(b)  The records required under Subsection (a) must be

maintained for five years.

R657-4-9.  Penalty for Violation.
A violation of any provision of this rule is punishable as

provided in Section 23-13-11.

KEY:  wildlife, birds, game laws, aviculture*
August 17, 1999 23-14-18
Notice of Continuation June 13, 2002 23-14-19

23-13-4
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R657.  Natural Resources, Wildlife Resources.
R657-6.  Taking Upland Game.
R657-6-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19
and in accordance with 50 CFR 20, 2000 edition, which is
incorporated by reference, the Wildlife Board has established
this rule for taking upland game.

(2)  Specific season dates, bag and possession limits, areas
open, number of permits and other administrative details that
may change annually are published in the Upland Game
Proclamation and the Turkey Addendum to the Upland Game
Proclamation of the Wildlife Board for taking upland game.

R657-6-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Bait" means shelled, shucked or unshucked corn,

wheat or other grain, salt or other feed that lures, attracts or
entices birds.

(b)  "Baited area" means any area on which shelled,
shucked or unshucked corn, wheat or other grain, salt or other
feed has been placed, exposed, deposited, distributed or
scattered, if that shelled, shucked or unshucked corn, wheat or
other grain, salt or other feed could serve as a lure or attraction
for migratory game birds to, on, or over areas where hunters are
attempting to take migratory game birds.  Any such area will
remain a baited area for ten days following the complete
removal of all such shelled, shucked or unshucked corn, wheat
or other grain, salt or other feed.

(c)  "Baiting" means the direct or indirect placing,
depositing, exposing, distributing, or scattering of shelled,
shucked or unshucked corn, wheat or other grain, salt or other
feed that could serve as a lure or attraction for migratory game
birds to, on, or over any areas where hunters are attempting to
take migratory game birds.

(d)  "CFR" means the Code of Federal Regulations.
(e)  "Closed season" means the days on which upland game

shall not be taken.
(f)  "Commercial hunting area" means private land operated

under Rule R657-22, where hatchery or artificially raised or
propagated game birds are released for the purpose of hunting
during a specified season and where a fee is charged.

(g)  "Falconry" means the sport of taking quarry by means
of a trained raptor.

(h)  "Field possession limit" means no person may possess,
have in custody, or transport, whichever applies, more than the
daily bag limit of migratory game birds, tagged or not tagged, at
or between the place where taken and either:

(i)  his or her automobile or principal means of land
transportation;

(ii)  his or her personal abode or temporary or transient
place of lodging;

(iii)  a migratory bird preservation facility; or
(iv)  a post office or common carrier facility.
(i)  "Immediate family" means the landowner’s spouse,

children, father, mother, brother, sister, stepchildren and
grandchildren.

(j)  "Landowner" means any individual, family or
corporation who owns property in Utah and whose name

appears on the deed as the owner of eligible property or whose
name appears as the purchaser on a contract for sale of eligible
property.

(k)  "Migratory game bird" means, for the purposes of this
rule, Mourning Dove, Band-tailed Pigeon, and Sandhill Crane.

(l)  "Nontoxic shot" means soft iron, steel, copper-plated
steel, nickel-plated steel, zinc-plated steel, bismuth, and any
other shot types approved by the U.S. Fish and Wildlife Service.
Lead, nickel-plated lead, copper-plated lead, copper and
lead/copper alloy shot have not been approved.

(m)  "Open season" means the days when upland game may
lawfully be taken. Each period prescribed as an open season
shall include the first and last days thereof.

(n)  "Personal abode" means one’s principal or ordinary
home or dwelling place, as distinguished from a temporary or
transient place of abode or dwelling, such as a hunting club,
cabin, tent, or trailer house used as a hunting club or any hotel,
motel, or rooming house used during a hunting, pleasure, or
business trip.

(o)  "Cooperative Wildlife Management Unit" means a
generally contiguous area of private land open for hunting small
game, waterfowl, or big game by permit that is registered in
accordance with Rules R657-21 and R657-37.

(p)  "Possession limit" means, for purposes of this rule, the
number of upland game birds one individual may have in
possession at any one time.

(q)  "Transport" means to ship, carry, export, import,
receive or deliver for shipment, conveyance, carriage,
exportation or importation.

(r)  "Upland game" means pheasant, quail, Chukar
Partridge, Hungarian Partridge, Sage-grouse, Ruffed Grouse,
Blue Grouse, Sharp-tailed Grouse, cottontail rabbit, snowshoe
hare, White-tailed Ptarmigan, wild turkey, and the following
migratory game birds:  Mourning Dove, Band-tailed Pigeon,
and Sandhill Crane.

R657-6-3.  Migratory Game Bird Harvest Information
Program.

(1)  A person must obtain a Migratory Game Bird Harvest
Information Program (HIP) registration number to hunt
migratory game birds (Mourning Dove, Band-tailed Pigeon and
Sandhill Crane).

(2)(a)  A person may call 1-800-WETLAND (1-800-938-
5263) or register online at www.wildlife.utah.gov to obtain their
HIP registration number.  Use of a public pay phone will not
allow access to 1-800-WETLAND.

(b)  A person must write their HIP registration number on
their current year’s hunting license.

(3)  Any person obtaining a HIP registration number will
be required to provide their:

(a)  hunting license number;
(b)  hunting license code key;
(c)  name;
(d)  address;
(e)  phone number;
(f)  birth date; and
(g)  information about the previous year’s migratory game

bird hunts.
(4)  Lifetime license holders will receive a sticker every
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three years from the Division to write their HIP number on and
place on their lifetime license card.

(5)  Any person hunting migratory game birds will be
required, while in the field, to prove that they have registered
and provided information for the HIP program.

R657-6-4.  Permits for Band-tailed Pigeon, Sage-grouse,
Sharp-tailed Grouse and White-tailed Ptarmigan.

(1)  A person may not take or possess:
(a)  Band-tailed Pigeon without first obtaining a Band-

tailed Pigeon permit;
(b)  Sage-grouse without first obtaining a Sage-grouse

permit;
(c)  Sharp-tailed Grouse without first obtaining a Sharp-

tailed Grouse permit; or
(d)  White-tailed Ptarmigan without first obtaining a White-

tailed Ptarmigan permit.
(2)(a)  There will be 663 two-bird, Sharp-tailed Grouse

permits available.
(b)  The Sharp-tailed Grouse permit will be available on a

first-come, first-served basis.
(3)(a)  Band-tailed Pigeon, Sage-grouse, Sharp-tailed

Grouse, and White-tailed Ptarmigan permits will be available
from Division offices and through the mail, by the first week in
August, free of charge.

R657-6-5.  Application Procedure for Sandhill Crane.
(1)(a)  Applications will be available from Division offices

and license agents.  Applications must be mailed by the date
prescribed in the proclamation of the Wildlife Board for taking
upland game.

(b)  Residents and nonresidents may apply.
(c)  The application period for Sandhill Crane is published

in the proclamation of the Wildlife Board for taking upland
game.

(2)(a)  Applications completed incorrectly or received after
the date prescribed in the upland game proclamation may be
rejected.

(b)  If an error is found on the application, the applicant
may be contacted for correction.

(3)(a)  Late applications, received by the date published in
the proclamation of the Wildlife Board for taking upland game,
will not be considered in the drawing, but will be processed for
the purpose of entering data into the Division’s draw database to
provide:

(i)  future pre-printed applications;
(ii)  notification by mail of late application and other draw

opportunities; and
(iii)  re-evaluation of Division or third-party errors.
(b)  The handling fee will be used to process the late

application.  Any license fees submitted with the application
will be refunded.

(c)  Late applications, received after the date published in
the proclamation of the Wildlife Board for taking upland game,
shall not be processed and shall be returned to the applicant.

(4)  Group applications for Sandhill Crane will not be
accepted.

(5)(a)  A person may obtain only one Sandhill Crane permit
each year.

(b)  A person may not apply more than once annually.
(6)  Each application must include:
(a)  a $5 nonrefundable handling fee; and
(b)  the small game or combination license fee, if it has not

yet been purchased.
(7)  A small game license or combination license may be

purchased before applying, or the small game license or
combination license will be issued upon successfully drawing a
permit.  Fees must be submitted with the application.

(8)(a)  Personal checks, money orders, cashier’s checks and
credit cards are accepted.

(b)  Personal checks drawn on an out-of-state account are
not accepted.

(9)  The posting date of the drawing results is published in
the proclamation of the Wildlife Board for taking upland game.

(10)  Any permits remaining after the drawing are available
by mail-in application on a first-come, first-served basis
beginning on the date published in the proclamation of the
Wildlife Board for taking upland game.

(11)  To apply for a resident permit or license, a person
must establish residency at the time of purchase.

(12)  The posting date of the drawing shall be considered
the purchase date of a permit.

(13)(a)  A person may withdraw their application for the
Sandhill Crane Drawing by requesting such in writing by the
date published in the proclamation of the Wildlife Board for
taking upland game.

(b)  The applicant must send their notarized signature with
a statement requesting that their application be withdrawn to the
Salt Lake Division office.

(c)  A person may not amend a withdrawn application, nor
reapply after the application has been withdrawn.

(d)  Handling fees will not be refunded.

R657-6-6.  Application Procedure, Waiting Period and
Bonus Points for Wild Turkey.

(1)(a)  Applications are available from Division offices,
license agents, and the Division’s Internet address.  Applications
must be mailed by the date prescribed in the Turkey Addendum
to the Upland Game Proclamation of the Wildlife Board for
taking upland game.

(b)  Residents and nonresidents may apply.
(c)  The application period for wild turkey is published in

the Turkey Addendum to the Upland Game Proclamation of the
Wildlife Board for taking upland game.

(2)(a)  Applications completed incorrectly or received after
the date prescribed in the Turkey Addendum to the Upland
Game Proclamation may be rejected.

(b)  If an error is found on the application, the applicant
may be contacted for correction.

(3)(a)  Late applications, received by the date published in
the Turkey Addendum to the Upland Game Proclamation of the
Wildlife Board for taking upland game, will not be considered
in the drawing, but will be processed for the purpose of entering
data into the Division’s draw database to provide:

(i)  future preprinted applications;
(ii)  notification by mail of late application and other draw

opportunities; and
(iii)  reevaluation of Division and third-party errors.
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(b)  The $5 handling fee will be used to process the late
application.  Any permit fees submitted with the application will
be refunded.

(c)  Late applications, received after the date published in
the Turkey Addendum to the Upland Game Proclamation of the
Wildlife Board for taking upland game shall not be processed
and shall be returned to the applicant.

(4)(a)  Group applications for wild turkey will not be
accepted.

(b)  Applications mailed in the same envelope will be
accepted, but will be processed and drawn individually.

(5)(a)  A person may obtain only one wild turkey permit
each year, except a person may obtain wild turkey conservation
permits in addition to obtaining a limited entry or remaining
wild turkey permit.

(b)  A person may not apply for wild turkey more than once
annually.

(c)  A turkey permit allows a person using any legal
weapon to take one male turkey within the area and season
specified on the permit.

(6)  A small game license or combination license may be
purchased before applying or the small game license or
combination license will be issued upon successfully drawing a
permit.  Fees must be submitted with the application.

(7)  Each application must include:
(a)  the nonrefundable handling fee;
(b)  the limited entry turkey permit fee; and
(c)  the small game or combination license fee, if it has not

yet been purchased.
(8)(a)  Personal checks, money orders, cashier’s checks and

credit cards are accepted.
(b)  Personal checks drawn on an out-of-state account are

not accepted.
(c)  Credit cards must be valid at least 30 days after the

drawing results are posted.
(d)  Handling fees shall be charged to the credit card when

the application is processed.
(e)  An application is voidable if the check is returned

unpaid from the bank, or the credit card is invalid or refused.
(9)  The posting date of the drawing results is published in

the Turkey Addendum to the Upland Game Proclamation of the
Wildlife Board for taking upland game.

(10)(a)  Any permits remaining after the drawing are
available only by mail-in request.

(b)  Requests for remaining permits must include:
(i)  full name, complete mailing address, phone number,

date of birth, weight, height, sex, color of hair and eyes, Social
Security number, and driver’s license number (if available);

(ii)  proof of hunter education certification, if applicable;
(iii)  small game or combination license number or fees;

and
(iv)  the permit fee.
(c)  Requests must be submitted to the Salt Lake Division

office as published in the Turkey Addendum to the Upland
Game proclamation of the Wildlife Board for taking upland
game.

(d)  Requests shall be filled on a first-come, first-served
basis beginning on the date published in the Turkey Addendum
to the Proclamation of the Wildlife Board for taking upland

game.
(11)  Unsuccessful applicants will receive a refund in

March.
(12)  Any person who obtained a Rio Grande turkey permit

during the preceding two years may not apply for or obtain a
Rio Grande turkey permit for the current year.  Any person who
obtains a Rio Grande turkey permit in the current year, may not
apply for or obtain a Rio Grande turkey permit for a period of
two years, except:

(a)  Waiting periods do not apply to the purchase of turkey
permits remaining after the drawing.  However, waiting periods
are incurred as a result of purchasing remaining permits.
Therefore, if a remaining permit is purchased in the current year,
waiting periods will be in effect when applying in the drawing
in the following two years.

(b)  Waiting periods do not apply to conservation permits
or landowner permits.

(13)(a)  A bonus point is awarded for:
(i)  a valid unsuccessful application when applying for a

permit in the turkey drawing; or
(ii)  a valid application when applying for a bonus point in

the turkey drawing.
(b)(i)  A person may apply for one turkey bonus point each

year, except a person may not apply in the drawing for both a
turkey permit and a turkey bonus point in the same year.

(ii)  Group applications will not be accepted when applying
for bonus points.

(c)  A bonus point shall not be awarded for an unsuccessful
landowner application.

(d)  Each applicant receives a random drawing number for:
(i)  the current valid turkey application; and
(ii)  each wild turkey bonus point accrued.
(iii)  The applicant will retain the lowest random number

for the drawing.
(e)  Bonus points are forfeited if a person obtains a wild

turkey permit, except as provided in Subsection (13)(e).
(f)  Bonus points are not forfeited if:
(i)  a person is successful in obtaining a Conservation

Permit or Landowner Permit; or
(ii)  a person obtains a Poaching-Reported Reward Permit.
(g)  Bonus points are not transferable.
(h)  Bonus points are tracked using social security numbers

or Division-issued hunter identification numbers.
(14)(a)  An applicant may withdraw their application for

the wild turkey permit drawing by requesting such in writing by
the date published in the Turkey Addendum to the Proclamation
of the Wildlife Board for taking upland game.

(b)  The applicant must send their notarized signature with
a statement requesting that their application be withdrawn to the
Salt Lake division office.

(c)  An applicant may reapply in the wild turkey permit
drawing provided:

(i)  the original application is withdrawn;
(ii)  the new application is submitted with the request to

withdraw the original application;
(iii)  both the new application and request to withdraw the

original application are received by the initial application
deadline; and

(iv)  both the new application and request to withdraw the
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original application are submitted to the Salt Lake Division
office.

(d)  Handling fees will not be refunded.
(15)(a)  An applicant may amend their application for the

wild turkey permit drawing by requesting such in writing by the
initial application deadline.

(b)  The applicant must send their notarized signature with
a statement requesting that their application be amended to the
Salt Lake Division office.

(c)  The applicant must identify in their statement the
requested amendment to their application.

(d)  Handling fees will not be refunded.

R657-6-7.  Landowner Permits.
(1)(a)  Up to an additional 20 percent of the limited entry

permits authorized for taking Merriam’s and Rio Grande turkeys
are available to private landowners through a drawing.

(b)  Landowners interested in obtaining landowner permits
must contact the regional Division office in their area November
15 through December 15 to be eligible for the landowner permit
drawing and to obtain an application.

(c)  Landowner permit applications that are not signed by
the local Division representative will be rejected.

(d)  Landowner permit applications must be received by the
date published in the Turkey Addendum to the Upland Game
Proclamation of the Wildlife Board for taking upland game.

(2)(a)  A landowner who owns at least 640 acres of
essential habitat that supports wild Merriam’s turkeys or at least
20 acres of essential habitat that supports wild Rio Grande
turkey within any of the open limited entry areas for wild
turkeys is eligible to participate in the drawing for available
landowner turkey permits.

(b)  Land qualifying as essential habitat and owned by more
than one landowner may qualify for a landowner permit.
However, the landowners who own the qualifying land must
determine the landowner who will be participating in the
drawing.

(c)  "Essential habitat" means areas where wild turkeys
regularly and consistently roost, feed, loaf, nest or winter.

(3)(a)  A landowner who applies for a landowner permit
may:

(i)  be issued the permit; or
(ii)  designate a member of the landowner’s immediate

family or landowner’s regular full-time employee to receive the
permit.

(b)  The landowner permit may be used only on the open
limited entry area in which the landowner’s property is located
during the open season established for hunting wild turkeys.

(4)  The posting date of the drawing results for landowner
permits is published in the Turkey Addendum to the Upland
Game Proclamation of the Wildlife Board for taking upland
game.

(5)(a)  Any landowner permits remaining after the
landowner drawing shall be converted to public limited entry
permits for that specific unit.

(b)  These permits shall be issued through the limited entry
drawing.  Therefore, the number of public permits listed in the
Turkey Addendum to the Upland Game Proclamation of the
Wildlife Board for taking upland game, may increase.

(6)(a)  A waiting period does not apply to landowners
applying for landowner permits.

(b)  A landowner may apply once annually for a landowner
permit and a limited entry permit, but may only draw or obtain
one permit.

R657-6-8.  Purchase of License, or Permit by Mail.
(1)  A person may obtain a license by mail by sending the

following information to any Division office: full name,
complete mailing address, phone number, date of birth, weight,
height, sex, color of hair and eyes, Social Security number,
driver’s license number (if available), proof of hunter education
certification and fees.

(2)  A person may obtain a Band-tailed Pigeon, Sage-
grouse, Sharp-tailed Grouse, or White-tailed Ptarmigan permit
by mail by sending the following information to any Division
office: full name, complete mailing address, phone number, and
hunting license number.

(3)(a)  Personal checks, cashier’s checks, or money orders
are accepted.

(b)  Personal checks drawn on an out-of-state account are
not accepted.

(4)  Checks must be made payable to Utah Division of
Wildlife Resources.

R657-6-9.  Firearms and Archery Tackle.
(1)  A person may not use any weapon or device to take

upland game except as provided in this section.
(2)(a)  Upland game may be taken with archery equipment,

a shotgun no larger than 10 gauge, or a handgun.  Loads for
shotguns and handguns must be one-half ounce or more of shot
size between no. 2 and no. 8, except:

(i)  migratory game birds may not be taken with a shotgun
capable of holding more than three shells, unless it is plugged
with a one-piece filler, incapable of removal without
disassembling the gun, so its total capacity does not exceed
three shells;

(ii)  wild turkey may be taken only with a bow and
broadhead arrows or a shotgun no larger than 10 gauge and no
smaller than 20 gauge, firing shot sizes between BB and no. 6;

(iii)  cottontail rabbit and snowshoe hare may be taken with
any firearm not capable of being fired fully automatic;

(iv)  a person hunting upland game on a temporary game
preserve as defined in Rule R657-5 may not use or possess any
broadheads unless that person possesses a valid big game
archery permit for the area being hunted; and

(iv)  only shotguns, firing shot sizes no. 4 or smaller, may
be used on temporary game preserves as specified in the Big
Game Proclamation.

(b)  Crossbows are not legal archery equipment for taking
upland game.

(3)  A person may not use:
(a)  a firearm capable of being fired fully automatic; or
(b)  any light enhancement device or aiming device that

casts a beam of light.

R657-6-10.  Nontoxic Shot.
(1)  Only nontoxic shot may be used to take Sandhill

Crane.
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(2)  Except as provided in Subsection (3), nontoxic shot is
not required to take any species of upland game, except Sandhill
Crane.

(3)  A person may not possess or use lead shot or any other
shot that has not been approved by the U.S. Fish and Wildlife
Service for taking migratory game birds while hunting Sandhill
Crane or while on federal refuges or the following state wildlife
management areas: Bicknell Bottoms, Blue Lake, Brown’s Park,
Clear Lake, Desert Lake, Farmington Bay, Harold S. Crane,
Howard Slough, Locomotive Springs, Manti Meadows, Mills
Meadows, Ogden Bay, Powell Slough, Public Shooting
Grounds, Salt Creek, Scott M. Matheson Wetland Preserve,
Stewart Lake, and Timpie Springs.

R657-6-11.  Use of Firearms and Archery Tackle on State
Wildlife Management Areas.

(1)  A person may not possess a firearm or archery tackle,
except during the specified hunting seasons or as authorized by
the Division on the following wildlife management areas: Bear
River Bottoms, Bud Phelps, Castle Dale, Huntington, Cedar,
Goshen Warm Springs, James Walter Fitzgerald, Logan,
Mallard Springs, Manti Meadows, Milford, Montez Creek,
Nephi, Pahvant, Redmond Marsh, Richfield, Roosevelt, Scott
M. Matheson Wetland Preserve, Vernal, and Willard Bay.

(2)  The firearm restrictions set forth in this section do not
apply to a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed firearm to
hunt or take wildlife.

R657-6-12.  Use of Firearms and Archery Tackle on State
Waterfowl Management Areas.

(1)  A person may not possess a firearm or archery tackle,
except during the specified waterfowl hunting seasons or as
authorized by the Division on the following waterfowl
management areas: Bicknell Bottoms, Brown’s Park, Clear Lake,
Desert Lake, Farmington Bay, Harold S. Crane, Howard Slough,
Locomotive Springs, Mills Meadows, Ogden Bay, Powell
Slough, Public Shooting Grounds, Salt Creek, Stewart Lake, and
Timpie Springs.

(2)  During the waterfowl hunting seasons, a shotgun is the
only firearm that may be held in possession.

(3)  The firearm restrictions set forth in this section do not
apply to a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed firearm to
hunt or take wildlife.

R657-6-13.  Shooting Hours.
(1)(a)  Except as provided in Subsection (b), shooting

hours for upland game are as follows:
(i)  Mourning Dove, Band-tailed Pigeon and Sandhill

Crane may be taken only between one-half hour before official
sunrise through official sunset.

(ii)  Sage-grouse, Ruffed Grouse, Blue Grouse, Sharp-
tailed Grouse, White-tailed Ptarmigan, Chukar Partridge,
Hungarian Partridge, pheasant, quail, wild turkey, cottontail
rabbit, and snowshoe hare may be taken only between one-half
hour before official sunrise through one-half hour after official

sunset.
(b)  A person must add to or subtract from the official

sunrise and sunset depending on the geographic location of the
state.  Specific times are provided in a time zone map in the
proclamation of the Wildlife Board for taking upland game.

(2)  Pheasant and quail may not be taken prior to 8 a.m. on
the opening day of the pheasant and quail seasons.

(3)  A person may not discharge a firearm on state owned
lands adjacent to the Great Salt Lake, state waterfowl
management areas or on federal refuges between official sunset
through one-half hour before official sunrise.

R657-6-14.  State Parks.
(1)  Hunting of any wildlife is prohibited within the

boundaries of all state park areas, except those areas designated
open to hunting by the Division of Parks and Recreation in Rule
R651-614-4.

(2)  Hunting with rifles and handguns in park areas
designated open is prohibited within one mile of all park
facilities including buildings, camp or picnic sites, overlooks,
golf courses, boat ramps, and developed beaches.

(3)  Hunting with shotguns or archery tackle is prohibited
within one quarter mile of the above stated areas.

R657-6-15.  Falconry.
(1)(a)  Falconers must obtain an annual small game or

combination license and a valid falconry certificate of
registration to hunt upland game and must also obtain:

(b)  a Band-tailed Pigeon permit before taking Band-tailed
Pigeon;

(c)  a Sage-grouse permit before taking Sage-grouse;
(d)  a Sharp-tailed Grouse permit before taking Sharp-

tailed Grouse;
(e)  a White-tailed Ptarmigan permit before taking White-

tailed Ptarmigan; or
(f)  a Sandhill Crane permit before taking Sandhill Crane.
(2)  Areas open and bag and possession limits for falconry

are provided in the proclamation of the Wildlife Board for
taking upland game.

R657-6-16.  Live Decoys and Electronic Calls.
A person may not take a wild turkey by the use or aid of

live decoys, records or tapes of turkey calls or sounds, or
electronically amplified imitations of turkey calls.

R657-6-17.  Baiting.
(1)  A person may not hunt upland game by the aid of

baiting, or on or over any baited area where a person knows or
reasonably should know that the area is or has been baited.  This
section does not prohibit:

(a)  the taking of any migratory game bird on or over the
following lands or areas that are not otherwise baited areas:

(i)  standing crops or flooded standing crops (including
aquatics), standing, flooded or manipulated natural vegetation,
flooded harvested croplands, or lands or areas where seeds or
grains have been scattered solely as the result of a normal
agricultural planting, harvesting, post-harvest manipulation or
normal soil stabilization practice;

(ii)  from a blind or other place of concealment
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camouflaged with natural vegetation;
(iii)  from a blind or other place of concealment

camouflaged with vegetation from agricultural crops, as long as
such camouflaging does not result in the exposing, depositing,
distributing or scattering of grain or other feed; or

(iv)  standing or flooded standing agricultural crops where
grain is inadvertently scattered solely as a result of a hunter
entering or exiting a hunting area, placing decoys or retrieving
downed birds.

(b)  The taking of any migratory game bird, except
waterfowl, coots and cranes, on or over lands or areas that are
not otherwise baited areas, and where grain or other feed has
been distributed or scattered solely as the result of manipulation
of an agricultural crop or other feed on the land where grown or
solely as the result of a normal agricultural operation.

R657-6-18.  Turkeys.
A person may not take or attempt to take any turkey sitting

or roosting in a tree.

R657-6-19.  Use of Motorized Vehicles.
Motorized vehicle travel on all state wildlife management

areas is restricted to county roads and improved roads that are
not posted closed.

R657-6-20.  Possession of Live Protected Wildlife.
A person may not possess live, protected wildlife.

Protected wildlife that is wounded must be immediately killed
and shall be included in the hunter’s bag limit.

R657-6-21.  Tagging Requirements.
(1)  The carcass of a Sandhill Crane, Sharp-tailed Grouse,

or turkey must be tagged in accordance with Section 23-20-30.
(2)  A person may not hunt or pursue Sandhill Crane,

Sharp-tailed Grouse or turkey after any of the notches have been
removed from the tag or the tag has been detached from the
permit.

R657-6-22.  Identification of Species and Sex.
(1)  One fully feathered wing must remain attached to each

upland game bird and migratory game bird taken, except wild
turkey, while it is being transported to allow species
identification.

(2)  The head must remain attached to the carcass of wild
turkey while being transported to permit species and sex
identification.

R657-6-23.  Waste of Upland Game.
A person shall not kill or cripple any upland game without

making a reasonable effort to retrieve the animal.

R657-6-24.  Utah Pheasant Project.
(1)  Boy Scouts, Girl Scouts, or youth enrolled in 4-H or

FFA may collect and rear pheasants from eggs in nests destroyed
by normal hay mowing operations. The 4-H club leader, FFA
adviser or Scout Master shall first apply for and obtain a
certificate of registration for this activity.

(2)  Landowners or operators of mowing equipment may
collect the eggs and possess them for no more than 24 hours for

pick up by a person with a certificate of registration.
(3)  Pheasants must be released by 16 weeks of age.
(4)  These pheasants remain the property of the state of

Utah.

R657-6-25.  Use of Dogs.
(1)  Dogs may be used to locate and retrieve upland game

during open hunting seasons.
(2)  Dogs are not allowed on state wildlife management or

waterfowl management areas, except during open hunting
seasons or as posted by the Division.

(3)  State wildlife management and waterfowl management
areas are listed under Sections R657-6-11 and R657-6-12.

R657-6-26.  Closed Areas.
A person may not hunt upland game in any area posted

closed by the Division or any of the following areas:
(1)  Salt Lake Airport boundaries as posted.
(2)  Incorporated municipalities: Most of the incorporated

areas of Alta, Garland City, Layton, Logan, Pleasant View City,
West Jordan, and West Valley City are closed to the discharge
of firearms. Check with the respective city officials for specific
boundaries. Other municipalities may have additional firearm
restrictions.

(3)  Waterfowl Management Areas:
(a)  Waterfowl management areas are open for hunting

upland game only during designated waterfowl hunting seasons,
including: Bear River National Wildlife Refuge, Bicknell
Bottoms, Blue Lake, Brown’s Park, Clear Lake, Desert Lake,
Farmington Bay, Harold S. Crane, Howard Slough, Locomotive
Springs, Mills Meadows, Ogden Bay, Ouray National Wildlife
Refuge, Powell Slough, Public Shooting Grounds, Salt Creek,
Stewart Lake, and Timpie Springs.

(b)  Fish Springs National Wildlife Refuge is closed to
upland game hunting.

(4)  Military installations, including Camp Williams, are
closed to hunting and trespassing unless otherwise authorized.

R657-6-27.  Live Decoys and Electronic Calls.
A person may not take migratory game birds by the use or

aid of live decoys, records or tapes of migratory bird calls or
sounds, or electronically amplified imitations of bird calls.

R657-6-28.  Baiting Migratory Game Birds.
Migratory game birds may not be taken by the aid of

baiting, or on or over any baited area. However, nothing in this
paragraph shall prohibit:

(1)  the taking of Sandhill Crane, Mourning Dove, and
Band-tailed Pigeon on or over standing crops, flooded standing
crops (including aquatics), flooded harvested croplands, grain
crops properly shucked on the field where grown, or grains
found scattered solely as the result of normal agricultural
planting or harvesting; or

(2)  the taking of Sandhill Crane, Mourning Dove, and
Band-tailed Pigeon on or over any lands where feed has been
distributed or scattered solely as the result of bona fide
agricultural operations or procedures, or as a result of
manipulation of a crop or other feed on the land where grown
for wildlife management purposes.
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R657-6-29.  Transporting Another Person’s Birds.
(1)  No person may receive, transport, or have in custody

any migratory game birds belonging to another person unless
such birds have a tag attached that states the total number and
species of birds, the date such birds were killed, and the address,
signature, and license number of the hunter.

(2)  No person shall import migratory game birds belonging
to another person.

R657-6-30.  Gift of Migratory Game Birds.
No person may receive, possess, or give to another, any

freshly killed migratory game birds as a gift, except at the
personal abodes of the donor or donee, unless such birds have
a tag attached, signed by the hunter who took the birds, stating
such hunters address, the total number and species of birds and
the date such birds were taken.

R657-6-31.  Shipping.
(1)  No person may transport upland game by the Postal

Service or a common unless the package or container has the
name and address of the shipper and the consignee and an
accurate statement of the numbers of each species of birds
contained therein clearly and conspicuously marked on the
outside of the container.

(2)  A shipping permit issued by the Division must
accompany each package containing upland game within or
from the state.

R657-6-32.  Importation Limits.
No person shall import during any one calendar week

beginning on Sunday more than 25 doves, singularly or in the
aggregate, or ten band-tailed pigeons from any foreign country,
except Mexico. Importation of doves and band-tailed pigeons
from Mexico may not exceed the maximum number permitted
by Mexican authorities to be taken in any one day.

R657-6-33.  Transfer of Possession.
(1)  A person may not put or leave any migratory game bird

at any place other than at his personal abode or in the custody of
another person for picking, cleaning, processing, shipping,
transporting, or storing, including temporary storage, or for the
purpose of having taxidermy services performed unless there is
attached to the birds a disposal receipt, donation receipt, or
transportation slip signed by the hunter stating his address, the
total number and species of birds, and the date such birds were
killed.

(2)  A migratory bird preservation facility may not receive
or have in custody any migratory game bird without the
documents required in Subsection (1).

R657-6-34.  Spotlighting.
(1)  Except as provided in Section 23-13-17:
(a)  a person may not use or cast the rays of any spotlight,

headlight or other artificial light to locate protected wildlife
while having in possession a firearm or other weapon or device
that could be used to take or injure protected wildlife; and

(b)  the use of a spotlight or other artificial light in a field,
woodland or forest where protected wildlife are generally found
is prima facie evidence of attempting to locate protected

wildlife.
(2)  The provisions of this section do not apply to:
(a)  the use of the headlights of a motor vehicle or other

artificial light in a usual manner where there is no attempt or
intent to locate protected wildlife; or

(b)  a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed firearm to
hunt or take wildlife.

R657-6-35.  Wild Turkey Poaching Reported Reward
Permits.

(1)  Any person who provides information leading to
another person’s arrest and successful prosecution for wanton
destruction of a wild turkey under Section 23-20-4, within any
limited entry area may receive a permit from the Division to
hunt wild turkey in the following year on the same limited entry
area where the violation occurred, except as provided in
Subsection (2).

(2)(a)  In the event that issuance of a Poaching-Reported
Reward Permit would exceed 5 percent of the total number of
limited entry permits issued in the following year for the
respective area, a permit shall not be issued for that respective
area.  As an alternative, the Division may issue a permit as
outlined in Subsection (b).

(b)  A permit for a wild turkey, on an alternative limited
entry area that has been allocated more than 20 permits, may be
issued.

(3)(a)  The Division may issue only one Poaching-
Reported Reward Permit for any one wild turkey illegally taken.

(b)  No more than one Poaching-Reported Reward Permit
shall be issued to any one person per successful prosecution.

(c)  No more than one Poaching-Reported Reward Permit
shall be issued to any one person in any one calendar year.

(4)(a)  Poaching-Reported Reward permits may only be
issued to the person who provides the most pertinent
information leading to a successful prosecution.  Permits are not
transferrable.

(b)  If information is received from more than one person,
the director of the Division shall make a determination based on
the facts of the case, as to which person provided the most
pertinent information leading to the successful prosecution in
the case.

(c)  The person providing the most pertinent information
shall qualify for the Poaching-Reported Reward Permit.

(5)  Any person who receives a Poaching-Reported Reward
Permit must be eligible to hunt and obtain wild turkey permits
as provided in all rules and regulations of the Wildlife Board
and the Wildlife Resources Code.

(6)  For purposes of this section, "successful prosecution"
means the screening, filing of charges and subsequent
adjudication for the poaching incident.

R657-6-36.  Invalid Permits.
(1)  A license or permit received by a person shall be

deemed invalid if payment for that license or permit is not
received, or a check is returned unpaid from the bank, or the
credit card is invalid or refused.

(2)  Hunting with a permit where payment has not been
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received for that permit constitutes a violation of hunting
without a valid permit.

R657-6-37.  Season Dates, Bag and Possession Limits, and
Areas Open.

(1)  Season dates, bag and possession limits, areas open,
and number of permits for taking upland game are provided in
the proclamation of the Wildlife Board for taking upland game.

(2)  Season dates, bag and possession limits, areas open,
and number of permits for taking wild turkey are provided in the
Turkey Addendum of the proclamation of the Wildlife Board for
taking upland game.

KEY:  wildlife, birds, rabbits*, game laws
March 5, 2002 23-14-18
Notice of Continuation June 13, 2002 23-14-19
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R657.  Natural Resources, Wildlife Resources.
R657-18.  Wood Products on Division of Wildlife Resources
Lands.
R657-18-1.  Purpose and Authority.

Under authority of Section 23-14-8, this rule provides for
the use of wood products on division lands.

R657-18-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Christmas tree" means any pinyon or juniper tree or

part thereof cut and removed from the place where it was grown,
without the foliage being removed.

(b)  "Cord" means a unit of wood cut for firewood equal to
a stack 4 x 4 x 8 feet or 128 cubic feet.

(c)  "Firewood" means any portion of a tree not included in
any other definition of this section.

(d)  "Ornamental" means any coniferous or deciduous tree
that is less than 20 feet in height and has a trunk of no more than
6 inches in diameter at breast height, which is removed from a
natural setting, generally with roots attached, for transplant to a
different location.

(e)  "Permit" for the purpose of this rule only means a
document granting authority to take, transport, and possess
wood products.

(f)  "Post" means a portion of a tree or tree stem, generally
a Utah juniper, which is less than 10 feet in length and 6 inches
in tip diameter.

(g)  "Wood product" means any tree, or portion of a tree,
including Christmas trees, posts, ornamentals, and firewood.

R657-18-3.  General Restrictions.
(1)  A person may not cut or remove any wood product

from division lands without first having obtained the proper
permit, tag, or contract and having the permit, tag, or contract in
possession.

(2)  A contract or permit may be issued in a designated area
for:

(a)  removing trees;
(b)  harvesting Christmas trees; or
(c)  collecting firewood, posts, or ornamentals.
(3)  A person may not cut or remove wood products during

any period of time, or on any area not specified on the permit.
(4)  Permits are nontransferable and nonrefundable.
(5)  Permittees must accompany wood products from the

cutting site.
(6)  Permits are available at the Salt Lake and regional

offices.

R657-18-4.  Firewood Permits.
(1)  A person may purchase one permit per year to take

firewood on division lands.
(2)  A firewood permit allows a person to take up to 2

cords of wood under the following conditions:
(a)  Firewood collection is limited to felled trees on chained

areas, except in designated live tree removal areas.
(b)  A living or dead tree containing a nesting cavity may

not be felled or taken.
(3)  Firewood may be collected from May 1 through

December 31.

R657-18-5.  Christmas Tree Permits.
(1)  A person may purchase one permit per year to take a

Christmas tree on division lands.
(2)  A tag will be issued with each Christmas tree permit.
(3)  Only pinyon pine or Utah juniper may be cut and

removed.
(4)  The tag must be visibly attached to the tree before it is

transported from the cutting site.
(5)  The Christmas tree permit fee may be waived for any

person who possesses a current Utah hunting or fishing license.

R657-18-6.  Ornamentals and Posts.
(1)  A person may purchase one permit per year to cut and

remove ornamentals or posts on division lands.
(2)  A person may harvest ornamentals up to an aggregate

value of $60 per permit.
(3)  The following values are assigned to ornamentals and

posts:
(a)  Conifers, $5 per tree;
(b)  Deciduous, $3 per tree; and
(4)(a)  A person may harvest posts up to an aggregate value

of $50 per permit.
(b)  Posts of any size are valued at $0.40 per post.

R657-18-7.  Contract Agreements.
(1)  Contracts may be issued by the division for removing

quantities of wood products in excess of those specified in this
rule.

(2)  Contracts shall be awarded through a bid process.

KEY:  wildlife, wood
1993 23-14-8
Notice of Continuation June 20, 2002
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R657.  Natural Resources, Wildlife Resources.
R657-22.  Commercial Hunting Areas.
R657-22-1.  Purpose and Authority.

Under authority of Section 23-17-6, this rule provides the
procedures and requirements for establishing, maintaining, and
operating a commercial hunting area.

R657-22-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Commercial hunting area" means a parcel of land

where pen-raised or propagated game birds are released for the
purpose of allowing hunters to take them for a fee.

(b)  "Game bird" means, for the purpose of this rule only,
all species of partridge, pheasant, and quail authorized for
release on a commercial hunting area.

(c)  "Operator" means an individual, partnership,
association, corporation, business entity, or an agent of the
foregoing, who manages, owns, administers, or oversees the
activities and operation of a commercial hunting area.

R657-22-3.  Certificate of Registration Required.
(1)  A certificate of registration is required before any

person may operate a commercial hunting area.
(2)(a)  Any person who owns or leases land and controls

the shooting and hunting rights for that property may apply for
a certificate of registration.

(b)  Applications are available from division offices.
(3)  In addition to the application, the applicant must

provide the following:
(a)  two photocopies of the following maps of the proposed

commercial hunting area to scale:
(i)  county plat maps; and
(ii)  U.S. Geological Survey topographical maps, no

smaller scale than 7 1/2 minutes, with the proposed boundaries
clearly marked;

(b)  a legal description and county tax identification
number of the property, including total acreage;

(c)  proof of ownership or a lease agreement for the period
of authorization as follows:

(i)  a copy of a title, deed, or tax notice that establishes
proof the applicant is the owner of the property described; or

(ii)  a lease agreement listing the name, address and
telephone number of the lessor that establishes proof the
applicant is the lessee of the hunting or shooting rights of the
property described;

(d)  the address of any propagation or game bird holding
facility not located on the commercial hunting area property;
and

(e)  a $150 fee.
(4)  The division may return any application that is

incomplete, completed incorrectly, or that is not accompanied
by the information required in Subsection (3).

(5)(a)  Review and processing of the application may
require up to 45 days.

(b)  More time may be required to process an application
if the applicant requests authorization from the Wildlife Board
for a variance to this rule.

(6)(a)  Applications must be submitted to the division

regional office in which the commercial hunting area is located
by July 1 each year the commercial hunting area is to be hunted.

(b)  Applications are not accepted from any person who
requests to establish a commercial hunting area:

(i)  within 1/4 mile of any existing commercial hunting area
without requesting a variance from the Wildlife Board and a
written agreement from the operator of the existing commercial
hunting area; and

(ii)  within 1/4 mile of any existing state wildlife or
waterfowl management area without requesting a variance from
the Wildlife Board.

(7)  The division may deny any application or impose
provisions on the certificate of registration that are more
restrictive to this rule in the interest of wildlife or wildlife
habitat.

(8)  If an application is denied, the division shall state the
reason in writing within 30 days of denial.

(9)  Certificates of registration are effective from the date
issued through March 31 of the following year.

(10)  Rights granted by a certificate of registration are not
transferable or assignable.

R657-22-4.  Renewal of Certificate of Registration.
(1)  A certificate of registration may be renewed by

completing a renewal application and paying a renewal fee of
$150.

(2)  Renewal applications must be completed and
submitted to the division regional office in which the
commercial hunting area is located by July 1 each year the
commercial hunting area is to be hunted.

(3)  In addition to the renewal application and renewal fee,
the applicant must provide the following:

(a)  a current lease agreement if any land within the
commercial hunting area boundary is being leased, including:

(i)  the lessor’s name, address and telephone number;
(ii)  the county tax identification number of properties

being leased;
(b)  an annual report as provided in Subsection R657-22-

6(2); and
(c)  any requested change to the certificate of registration

that was issued for the previous year, including updated maps as
provided in Subsection R657-22-3(3)(a) if the commercial
hunting area boundaries change.

R657-22-5.  Conditions for Approval of Renewal
Applications.

(1)  Applications for renewal shall be denied by the
division if the commercial hunting area operator or any of its
agents:

(a)  failed to comply with any provision of this rule or any
provision of the certificate of registration;

(b)  failed to adequately medicate or control the spread of
a contagious disease;

(c)  refused to allow the division to inspect any premises,
facility, wildlife, or required records;

(d)  restricted public access upon public roads or public
rights-of-way or easements through the commercial hunting
area;

(e)  conducted commercial hunting activities on property
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not authorized on the certificate of registration;
(f)  failed to release the minimum number of game birds

specified on the certificate of registration or harvested more than
85% of the game birds released;

(g)  obtained or attempted to obtain a certificate of
registration by fraud, deceit, falsification, or misrepresentation;
or

(h)  falsified any required report or record.
(2)  If an application is denied, the division shall state the

reasons in writing within 30 days of denial.

R657-22-6.  Records and Reports -- Annual Report.
(1)  The operator of a commercial hunting area shall

maintain complete and accurate records of:
(a)  the number, species, and source of any game birds

purchased or propagated;
(b)  health certificates for all game birds purchased from

outside the state of Utah;
(c)  the number, species and date the game birds are

released; and
(d)  the number, species and date of game birds taken

within the commercial hunting area boundary, including wild
game birds; and

(e)  copies of the bill of sale issued to hunters and any other
person who purchases game birds.

(2)  Each operator must submit an annual report on a form
provided by the division within 30 days of the close of the
season or at the time of renewal, including:

(a)  the number of game birds by species that were released
and the total number of game birds taken by hunters or sold;

(b)  the date, source, and number of the game birds
purchased; and

(c)  the number of game birds by species held in possession
on May 15.

(3)  All records must be maintained on the hunting
premises or the principal place of business for three years and
must be available for inspection by the division.

R657-22-7.  Boundary Marking.
(1)  The commercial hunting area must be posted:
(a)  at least every 300 feet along the outer boundary of all

hunted areas; and
(b)  on all corners, streams, rivers, drainage divides, roads,

gates, trails, rights-of-way, dikes, canals, and ditches crossing
the boundary lines.

(2)  Each sign used to post the property must be at least 8-
1/2 by 11 inches and must clearly state:

(a)  the name of the commercial hunting area as designated
on the certificate of registration;

(b)  the words "No Trespassing"; and
(c)  wording indicating the sign is located on the

commercial hunting area boundary.
(3)(a)  If the commercial hunting area operator fails to

renew a certificate of registration or a renewal application is
denied, all signs shall be immediately removed.

(b)  The division may remove and dispose of any signs that
are not removed within 30 days after the termination of the
certificate of registration.

R657-22-8.  Acreage Requirements.
(1)(a)  The minimum acreage accepted for a commercial

hunting area is 160 acres in a single, connected tract.
(b)  The maximum acreage accepted for a commercial

hunting area is 1,920 acres in a single, connected tract.
(2)  A commercial hunting area may not be established

closer than 1/4 mile of any other commercial hunting area,
wildlife management area, or waterfowl management area,
unless otherwise allowed by the Wildlife Board.

(3)  The Wildlife Board may allow a variance:
(a)  to the acreage requirements provided in Subsection (1)

if no more than 1,920 acres are to be used for hunting at any one
time; and

(b)  to the minimum distance requirements provided in
Subsection (2) if the operator of the existing commercial
hunting area signs a written letter of agreement.

R657-22-9.  Bill of Sale Required.
(1)  The operator of a commercial hunting area shall issue

a bill of sale to each person who has taken a game bird from the
commercial hunting area.

(2)  The bill of sale shall be issued prior to the
transportation of any bird from the commercial hunting area.

(3)  The bill of sale must include:
(a)  the person’s name;
(b)  the date the game birds were taken or purchased;
(c)  the species, number of game birds, and sex of the game

birds; and
(d)  the name of the commercial hunting area where the

game birds were taken or purchased.

R657-22-10.  Importation.
(1)  A certificate of registration allows the importation of

live game birds provided the operator has obtained a valid
certificate of veterinary health signed by a certified veterinarian
or pathologist that each game bird has been examined prior to
importation and there is no evidence of any communicable
disease.

(2)  The health certificate must contain an entry permit
number from the Department of Agriculture as provided in
Section R58-1-4.

R657-22-11.  Disease Protocol.
(1)  The division may:
(a)  investigate any reported disease and take any necessary

action to control a contagious or infectious disease affecting
domestic animals, wildlife, or public health; or

(b)  order a veterinarian or certified pathologist’s report of
a suspected disease at the operator’s expense, and may order
quarantine, immunization, testing, or other sanitary measures.

(2)(a)  The division may order the destruction and disposal
of any game bird found to have an untreatable disease which
poses a potential threat or health risk to domestic poultry,
humans, or wildlife, as determined by the division, the
Department of Agriculture, or the Department of Health.

(b)  Actions taken pursuant to Subsection (a) shall be:
(i)  at the operator’s expense; and
(ii)  accomplished by following procedures acceptable to

the division that ensure the disease is not transmitted to wildlife,
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domestic animals, or humans.

R657-22-12.  Authorized Species.
The only game birds that may be released or propagated

under the authority of a certificate of registration are species of
partridge, pheasant, or quail, including any subspecies.

R657-22-13.  Inspection of Game Birds, Premises, and
Records.

(1)  Certificates of registration are issued upon the express
condition that the operator agrees to permit the division and
public health and safety officials to enter and inspect the
premises, facilities, and all required records and health
certificates to ensure the commercial hunting area is in
compliance with this rule and other applicable laws.

(2)  Inspections shall be made during reasonable hours.

R657-22-14.  Restrictions on Release and Harvest.
(1)(a)  Except as provided in Subsection R657-22-16(2)(e),

game birds raised or held in possession under this rule may be
released only on the commercial hunting area property.

(b)  Each game bird released must be healthy, capable of
flight, and free of disease.

(c)  A person may not retard or restrict a game bird’s ability
to fly or run by clipping, brailling, blinding, pinioning,
harnessing, or drugging.

(2)  At least 100 game birds of each authorized species
shall be released on the commercial hunting area during the
current operating year.

(3)(a)  Operators may not allow the harvest of more than
85% of each species released, except as provided in Subsection
(b).

(b)  There is no limit to the percentage of game birds that
may be harvested that are not, in the opinion of the division,
established as a wild population in the vicinity of the
commercial hunting area.  Any variance to Subsection (a) shall
be indicated on the certificate of registration.

(4)  Only those game birds obtained from the following
sources may be released or held in possession on a commercial
hunting area:

(a)  an aviculturist, certified as provided in Rule R657-4;
(b)  a commercial hunting area, certified under this rule; or
(c)  a source located outside of Utah provided the game

birds are imported as provided in Rule R58-1.
(5)  Protected wildlife not authorized for release on the

commercial hunting area may be hunted only during their
respective seasons as provided in the rules and proclamations of
the Wildlife Board.

R657-22-15.  Recapture.
(1)(a)  Trapping game birds alive or retrapping game birds

that have been released is permitted only:
(i)  within the commercial hunting area boundaries;
(ii)  from September 1 through April 2; and
(iii)  for species listed on the certificate of registration as

not established in the area.
(b)  Any game bird that escapes from the commercial

hunting area becomes the property of the state of Utah and may
not be recaptured.

(2)  Any game bird trapped alive may not be recounted or
added to the total number of birds released when computing the
number which may be taken as provided in Subsection R657-
22-14(3).

R657-22-16.  Propagation.
(1)  The certificate of registration allows the propagation

of those species of game birds held in possession as indicated on
the certificate of registration.

(2)  Any game birds held in possession under this rule must
be released on the commercial hunting area or may be sold:

(a)  to a private wildlife farm, certified as provided in Rule
R657-4;

(b)  a commercial hunting area, certified under this rule;
(c)  to a person located outside of Utah;
(d)  to a person for consumption; or
(e)  for use in training dogs or the sport of falconry as

provided in Rule R657-46.
(3)(a)  If a commercial hunting area game bird is held in

possession at any location other than that listed on the
application or transferred alive to any other location, prior
authorization must be obtained from the division or must be
authorized on the certificate of registration.

(b)  Authorization for the possession of live game birds for
any primary purpose other than being released to allow hunters
to take them for a fee may be obtained under the provisions of
Rule R657-4 or Rule R657-46.

R657-22-17.  Commercial Hunting Area Registration and
Requirements for Hunters.

(1)  Any person desiring to operate a commercial hunting
area to permit the releasing and shooting of pen-raised game
birds may apply to the Wildlife Board for authorization to do so
and must comply with all requirements in accordance with
Section 23-17-6.

(2)  Any person hunting within the state on any commercial
hunting area must be at least 12 years old and meet hunter
education requirements as provided in Section 23-17-6.

R657-22-18.  Season Dates.
(1)(a)  Hunting on commercial hunting areas is permitted

from September 1 through March 31.
(b)  The Wildlife Board may authorize a variance to the

dates provided in Subsection (a) if:
(i)  game birds do not nest within the location of the

commercial hunting area or surrounding areas; and
(ii)  there are no detrimental effects to other species of

wildlife.
(2)  If September 1 falls on a Sunday, the season will open

on August 31.
(3)  The director may extend the season up to fifteen days,

provided wild nesting game birds are not adversely affected.

R657-22-19.  Hunting Hours.
Game birds may be taken on a commercial hunting area

only one-half hour before sunrise through one-half hour after
sunset, except on a commercial hunting area located adjacent to
a state wildlife or waterfowl management area, game birds may
be taken one-half hour before sunrise through sunset.
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R657.  Natural Resources, Wildlife Resources.
R657-27.  License Agent Procedures.
R657-27-1.  Purpose and Authority.

Under Section 23-19-15, this rule provides the application
procedures, standards, and requirements for wildlife license
agents.

R657-27-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Application" means a written request to be authorized

by the division to sell wildlife documents.
(b)  "Conditional Big Game Permit Sales Agreement"

means a supplemental agreement to the License Agent
Authorization allowing a license agent to sell big game hunting
permits that are held under a quota.

(c)  "License agent" means a person authorized by the
division to sell wildlife documents.

(d)  "License Agent Authorization" means an agreement
between the division and a license agent, allowing a license
agent to sell wildlife documents.

(e)  "Presiding officer" means the director of the division
or the director’s designee.

(f)  "Remuneration" means money that a license agent
receives for each wildlife document sold as provided in Section
23-19-15.

(g)  "Wildlife documents" means licenses, permits, tags and
Heritage Certificates.

R657-27-3.  Application.
(1)  License agent applications may be obtained from the

Licensing Section in the Salt Lake Office.
(2)  License agent applications shall be accepted from any

person located within Utah or in close proximity to Utah.
(3)  Applications shall be processed within 30 days.
(4)  The applicant must:
(a)  complete and return the application to the Licensing

Section in the Salt Lake Office; and
(b)  pay a non refundable application fee.
(5)  A separate application and application fee must be

submitted for each location where wildlife documents will be
sold.

R657-27-4.  License Agent Eligibility - Reasons for
Application Denial - Term of Authorization.

(1)  The division may deny a license agent application for
any of the following reasons:

(a)  A sufficient number of license agents already exist in
the area;

(b)  The applicant does not have adequate security
including a safe or locking cabinet in which to store wildlife
documents;

(c)  The applicant has previously been authorized to sell
wildlife documents and the applicant:

(i)  failed to comply with the license agent authorization or
any provision of statute or rule governing license agents; or

(ii)  was terminated by the division as a license agent;
(d)  The applicant provided false information on the license

agent application;

(e)  The applicant has been convicted of a wildlife related
violation.

(2)  The division shall send the applicant a written notice
stating the reason for denial.

(3)  If the division approves the license agent application
a license agent authorization shall be sent to the applicant.

(4)  The license agent authorization is not effective until:
(a)  it is signed and notarized by the applicant; and
(b)  signed by the director.
(5) The license agent authorization must be returned to the

Licensing Section in the Salt Lake Office within 30 days of
being received.

(6)  Each license agent authorization shall be established
for a term of five years.

R657-27-5.  Surety Bond Requirement.
(1)  After approval, but before the license agent

authorization is executed, the division may require the applicant
to post a reasonable surety bond in an amount determined by the
division.

(2)  The division may require any existing license agent to
obtain a reasonable surety bond in an amount determined by the
division after providing the license agent with 30 days written
notice.

(3)  The division may require a reasonable increase in the
amount of the bond after providing the license agent with 30
days written notice.

R657-27-6.  License Agent Big Game Permit Sales
Agreement.

(1)  Upon approval of license agent authorization, a license
agent may only sell any big game permits held under a quota by
entering into a Conditional Big Game Permit Sales Agreement
with the division.

(2)  The division shall, prior to May 1 annually, send a
Conditional Big Game Permit Sales Agreement form to each
authorized license agent eligible to sell wildlife documents.

(3)(a)  The license agent shall:
(i)  complete all information indicated in the agreement;

and
(ii)  sign and date the agreement.
(b)  The license agent signature must be notarized.
(c)  The agreement must be returned by mail or hand-

delivery to any division office and must be received no later
than the date indicated under the terms on the agreement form.
Facsimiles will not be accepted.

(d)  Agreements received after the date as indicated on the
agreement form may be returned.

(4)(a)  The division may not enter into an agreement with
any license agent who was given reasonable notice of the time
period for entering into the agreement and fails to return a
complete agreement to the division.

(b)  The division may notify a license agent who has made
an error in completing the agreement form and may afford an
opportunity for correction.  However, if the division is unable
to contact the license agent within two weeks following the
filing date indicated on the agreement and correct the error, the
agreement shall be void and the license agent may not receive
authorization to sell big game permits held under a quota.
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(5)  By signing the agreement, the license agent agrees to
abide by the terms of the agreement.

R657-27-7.  License Agent Obligations.
(1)  Each license agent shall:
(a)  report all wildlife document sales to the division on or

before the 10th day of each month;
(b)  remit all proceeds from wildlife document sales, minus

remuneration, to the division on or before the 10th day of each
month;

(c)  retain all money obtained from wildlife document sales
separate from the private funds of the license agent except
remuneration;

(d)  keep wildlife documents out of the public view during
business hours;

(e)  keep wildlife documents in a safe or locked cabinet
after business hours;

(f)  display all signs and distribute proclamations provided
by the division;

(g)  have all sales clerks and management staff available for
sales training; and

(h)  maintain a License Agent Manual provided by the
division and make it available to the license agent’s staff.

(2)  If an agent becomes delinquent on reporting or
remission of proceeds Subsection (2)(a), (2)(b) or (2)(c) shall
apply.

(a)  The agent shall submit all reports due immediately
along with the remission of required proceeds.

(b)  If the license sales report has been reported in
accordance with Subsection (1)(b) but funds are not submitted
with the report then:

(i)  A repayment may be structured in an agreement that
will allow repayment in equal monthly installments for up to six
months at a payment level that will provide repayment of the
principal along with an annual percentage interest rate (APR) of
12%. This APR shall be calculated back to the date that the
payment should have been received in accordance with
Subsection (1)(b).

(ii)  If the ongoing monthly report and proceed submissions
are not received for the future months, from the month of the
agreement in accordance with Subsections (1)(a) and (1)(b),
then any agreement made in Subsection (2)(b)(i) may be
terminated and all outstanding balances and accrued interest
shall become due immediately, along with a penalty of 20% of
the unpaid balance.  Interest shall continue to accumulate on any
unpaid balance, including the penalty, at the APR.

(iii)  Activate and collect all available funds under the
agent surety bond in accordance with Section R657-27-5 and
hold any remaining unpaid balances of penalty, ongoing interest,
and principle amounts as a receivable from the agent.

(iv)  If the agent enters into an agreement with the division
as provided in Subsection (2)(b)(i), and then violates the terms
of that agreement, the division may terminate the license agent
agreement without further cause.

(c)  If the agent does not submit a monthly report as
provided in Subsection (1)(a), or if the agent does not
immediately pay the delinquent funds and refuses to enter into
a repayment agreement as provided in Subsection (2)(b), then
the division may:

(i)  terminate the agent contract without further cause;
(ii)  collect the agent inventory of documents and

determine the amount due to the division based on
unaccountable inventory;

(iii)  create a receivable from the agent that equals the
amount due as determined in Subsection (1)(a) and charge a
20% late penalty on the entire balance, and accumulate the
unpaid balance, included penalties, at a 12% APR from the due
date of the earliest date in which an agent failed to submit a
report in accordance with Subsection (1)(a); and

(iv)  activate and collect all available funds under the agent
surety bond in accordance with Section R657-27-5 and hold any
remaining unpaid balances of penalty, ongoing interest, and
principle amounts as a receivable from the agent.

R657-27-8.  Lost or Stolen Wildlife Documents.
(1)  The license agent shall act as bailee for purposes of

safeguarding all wildlife documents issued to the agent by the
division.

(2)(a)  The license agent shall remit full payment to the
division for any wildlife documents lost, stolen, or unaccounted
for unless otherwise relieved for good cause by the director.

(b)  Payments made to the division for any wildlife
documents that are lost or unaccounted for may be refunded if
the wildlife documents are returned to the Licensing Section in
the Salt Lake office by June 30 of the current state fiscal year.

R657-27-9.  Audits.
(1)  License agents are subject to an audit without prior

notification anytime during normal business hours to assess
financial and procedural compliance with statute, rule, and the
terms of the license agent authorization.

(2)  The division shall provide a written report to the
license agent of any finding of noncompliance within five days
of the completion of the audit.

R657-27-10.  Checks Returned for Non-sufficient Funds.
(1)  The division may require a license agent to remit

payment for wildlife documents in the form of a cashiers check
or money order if any check from a license agent is returned to
the division for non sufficient funds.

(2)  The presiding officer may revoke a license agent
authorization pursuant to Section 63-46b-20 if payment is not
made to the division within five business days after the license
agent receives written notification of the returned check.

R657-27-11.  Change of Business Ownership.
(1)  License agent authorizations are nontransferable.
(2)  The license agent shall notify the division of any

anticipated change of ownership of the license agent’s business
at least 30 days prior to the change of ownership.

(3)  Prior to change of ownership the license agent shall:
(a)  remit payment for all wildlife documents sold minus

remuneration; and
(b)  return all unsold wildlife documents to the division.

R657-27-12.  Revocation of License Agent Authorization.
(1)  The presiding officer may revoke a license agent

authorization pursuant to Chapter 46b, Title 63, Utah
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Administrative Procedures Act, if the presiding officer
determines that the agent or the agent’s employee violated:

(a)  the terms of the license agent authorization;
(b)  the terms of the Big Game Permit Sales Agreement;
(c)  any provision of Title 23, Wildlife Resources Code; or
(d)  any rule promulgated under Title 23, Wildlife

Resources Code.
(2)  The presiding officer may hold a hearing to determine

matters relating to the license agent revocation if the license
agent makes a written request for a hearing within 10 days after
the notice of agency action is issued.

R657-27-13.  Termination of Authorization by the License
Agent.

(1)  A license agent may terminate a license agent
authorization by submitting a written request to the Licensing
Section in the Salt Lake Office.

(2)  Any request for termination shall state the requested
date of termination.

(3)  On or before the effective date of termination the
license agent shall:

(a)  discontinue selling wildlife documents;
(b)  return all unsold wildlife documents to the division;

and
(c)  return to the division any signs, proclamations or other

information provided by the division.
(4)  On or before the 10th day of the month following the

date of termination the license agent shall remit payment for all
wildlife documents minus remuneration to the division.

R657-27-14.  Reapplying for a License Agent Authorization.
(1)  The division may not renew a license agent

authorization.
(2)  At the end of the five-year term of authorization to sell

wildlife documents, a license agent may reapply for a license
agent authorization by following the application procedures
prescribed in this rule.

R657-27-15.  Violation.
(1)  It is unlawful for a license agent to sell:
(a)  any wildlife documents in violation of the License

Agent Authorization; or
(b)  any big game permits in violation of the Big Game

Permit Sales Agreement.

KEY:  licensing, wildlife, wildlife law, rules and procedures
June 3, 2002 23-19-15
Notice of Continuation April 10, 2002
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R657.  Natural Resources, Wildlife Resources.
R657-28.  Use of Division Lands - Rights-of-Way, Leases,
and Special Use Permits.
R657-28-1.  Purpose and Authority.

(1)  Pursuant to Section 23-14-8 this rule provides the
application procedures and administration of rights-of-way,
leases, and special use permits on division lands.

(2)  The division may approve a land use only if, in the
opinion of the division, such use does not unreasonably conflict
with the intended use of the land or is not detrimental to wildlife
or wildlife habitat and the impacts can be avoided, minimized,
or mitigated.

(3)  Nothing in this rule shall prevent the division from
closing division land to the public if the division determines that
human disturbance is detrimental to wildlife or wildlife habitat.

(4)  Leases granted by the division for purposes of grazing
livestock on division land are excluded from the provisions of
this rule.

R657-28-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Commercial gain" means compensation in money,

services, or other valuable consideration as part of a scheme or
effort to generate income or financial advantage.

(b)  "Lease" means an agreement that authorizes use of
division land for a specified term, purpose, and for a specified
fee.

(c)  "Right-of-way" means an easement right for a specific
use of division land including transmission lines, canals, ditches,
pipelines, tunnels, fences, roads, and trails.

(d)  "Special use permit" means a temporary authorization
for a specific, non-depleting land use including seismic or land
surveys, research sites, or physical access on division lands.

R657-28-3.  Application Procedures - Required Information
-Conditional Approval.

(1)  To apply for a right-of-way, lease, or special use permit
on division lands a person shall:

(a)  submit a completed application, provided by the
division, to the regional supervisor in the appropriate division
regional office;

(b)  pay a nonrefundable application fee;
(c)  submit the application and application fee at least 120

days prior to the proposed construction or occupancy date; and
(d)  include the following information with the application:
(i)  A 7.5-minute topographic map or aerial photo showing

the proposed project area.  Map scale may be larger but must
identify township and range sections, UTM coordinates, and
give appropriate scale.

(ii)  A project plan that includes:
(A)  project alternatives that were considered but rejected,

and specific reasons those alternatives were rejected;
(B)  identification of adverse impacts associated with the

proposed use and how they will be avoided, minimized, or
mitigated; and

(C)  project alternatives which do not affect division land.
(2)  Upon receiving the application, application fee, and the

information prescribed in Subsection (1)(d) the director shall

either deny the application or grant a conditional approval
within 60 days.

(3)  If the application is denied, the director shall provide
a written notice to the applicant.

(4)  Before final approval is granted the division may
require the applicant to provide the following additional
information:

(a)  A certified copy of a survey of the area affected by the
proposed project signed by a licensed surveyor.  A centerline
survey indicating the width of the proposed right-of-way is
adequate for a pipeline, road, power line, or similar use.

(b)  Evidence that the applicant has given the State Historic
Preservation Officer a reasonable opportunity to review and
comment on the proposed project as required by Section 9-8-
404.

(c)  Evidence that the applicant has given the Natural
Resources Conservation Service a reasonable opportunity to
review and comment on the proposed project.

(d)  A biological assessment including an analysis of the
potential and cumulative effects on wildlife, wildlife habitat,
and user opportunity, including beneficial effects, resulting from
the proposed project.

(e)  A survey of threatened, endangered and candidate plant
and animal species and Utah wildlife species of special concern
conducted on and adjacent to the proposed project.

R657-28-4.  Final Determination - Project Review - Contract
Provisions.

(1)  Within 60 days of receiving the application fee and
information required in Section R657-28-3 the director shall
make a final determination to approve or deny the application.

(2)(a)  The director shall deny an application if:
(i)  the application does not include the required

information;
(ii)  the known potential impact to wildlife, wildlife habitat,

public recreation, or cultural or historic resources is
unacceptable; or

(iii)  the applicant has not, in the opinion of the division,
adequately considered ways to avoid or minimize impacts,
including alternative sites, or proposed adequate mitigation
plans for unavoidable impacts, including cumulative impacts.

(b)  If the application is denied, the division shall provide
a written notice to the applicant.

(3)  A right-of-way or lease may include provisions
requiring the applicant to:

(a)  restore all structures including fences, roads, and
existing facilities, and regrade and revegetate the impacted area
to division specifications;

(b)  adhere to the terms of the applicant’s approved project
plan prescribed in Subsection R657-28-3(1)(d)(ii);

(c)  pay for surveys, appraisals, restoration, revegetation,
mitigation, and all other expenses associated with the project;
and

(d)  obtain division approval to sublease or assign any
rights granted from a right-of-way or lease.

(4)  A special use permit shall include any applicable
provision prescribed in Subsection (3).

R657-28-5.  Bonding Provisions.
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(1)  Prior to approval and issuance of a right-of-way, lease,
or special use permit the division may require the applicant to
post a surety bond in an amount determined by the division.

(2)  The division may use the surety bond to pay for
reclamation, mitigation, payment of any money owed the
division, or any other unpaid cost incurred by the holder of the
right-of-way, lease, or special use permit according to the terms
and conditions set therein.

(3)  The division may require a reasonable increase in the
amount of the bond after providing the holder of the right-of-
way, lease, or special use permit 30 days written notice.

(4)  Following completion of a lease, right-of-way or
special use permit, the division shall release any unused bonds
back to the lessee within six months.

R657-28-6.  Compensation.
(1)  The division shall receive compensation for all right-

of-ways, leases, and special use permits as provided in
Subsections (a) through (d).

(a)  Compensation for rights-of-ways, leases, and special
use permits may be based on:

(i)  the cost incurred to the division in evaluating and
preparing the right-of-way, lease, or special use permit;

(ii)  the cost incurred by the division in administering the
right-of-way, lease, or special use permit;

(iii)  the appraised value of the affected property;
(iv)  the fair market value of the use;
(v)  impacts to wildlife and wildlife habitat;
(vi)  impacts to public access; and
(vii)  impacts to public opportunities to engage in wildlife

related activities.
(b)  In addition to any other compensation assessed, the

division may require annual compensation for administration
costs.

(c)  In lieu of part or all of the assessed compensation, the
division, at its sole discretion, may accept mitigation including
land enhancements, habitat improvements, land exchange,
public access for wildlife related activities, or other forms of
mitigation that are beneficial to wildlife management and the
division’s statutory responsibilities.

(d)  When effective mitigation opportunities are limited, the
division may accept partial or full compensation in the form of
a negotiated payment.

(2)  Every right-of-way, lease, and special use permit shall
be documented in writing by agreement and contain the
following information:

(a)  the names of the parties and other persons involved in
the transaction;

(b)  the signature of the parties and other persons involved
in the transaction;

(c)  a detailed description of the compensation, including
mitigation;

(d)  a detailed description of the location, terms, and
conditions of the right-of-way, lease, or special use permit;

(e)  a statement that the parties and signatories to the
transaction enter therein voluntarily and mutually agree to its
terms and conditions;

(f)  the commencement and termination date of the right-of-
way, lease, or special use permit.

R657-28-7.  Termination of Rights-of-Way, Leases, and
Special Use Permits.

(1)  A right-of-way may only be granted for a maximum of
30 years from the date of signing.

(2)  The termination date for a lease will be determined by
the division after assessing the activity applied for and the needs
of the lessee.

(3)  A special use permit may only be granted for a
maximum of one year from the date of signing.

(4)(a)  A person may request termination of their right-of-
way or lease by submitting a written request to the division at
least 60 days prior to the requested date of termination.

(b)  A person may request termination of their special use
permit by submitting a written request to the division at least 10
days prior to the beginning date of the special use permit.

(c)  Before the division may grant the request for
termination of a right-of-way, lease, or special use permit, the
required reclamation and any mitigation for impacts incurred by
the project must be completed.

(5)(a)  The division may terminate a right-of-way, lease, or
special use permit and require full reclamation of disturbed
areas if the person violates any of the conditions of the right-of-
way, lease, or special use permit.

(b)  Before terminating a right-of-way, lease, or special use
permit the division shall:

(i)  give written notice of the intended agency action to the
holder of the right-of-way, lease, or special use permit by
certified mail;

(ii)  document noncompliance; and
(iii)  allow the holder of the right-of-way, lease, or special

use permit 30 days to comply with the terms set therein.

R657-28-8.  Renewal of Rights-of-Way and Leases.
(1)  A person may apply for a renewal of a right-of-way or

lease by:
(a)  submitting a written request to the division;
(b)  updating the original application; and
(c)  paying a renewal fee.
(2)  A renewal may be requested no earlier than 120 days

and no later than 60 days prior to the expiration date of the
right-of-way or lease.

(3)  A request for a change in the size or use of an area or
for an additional area or use shall be applied for as a new right-
of-way or lease.

(4)  The division may deny a renewal of a right-of-way or
lease for any of the following reasons:

(a)  Impacts to wildlife, wildlife habitat, public recreation,
or cultural or historic resources are unacceptable;

(b)  Continuation of the right-of-way or lease is, in the
opinion of the division, incompatible with the intended uses of
the land;

(c)  The person has not complied with terms and conditions
of the contract; or

(d)  The management goals for the area have changed to
the extent that the right-of-way or lease is no longer compatible.

(5)  The division shall provide a written notice to the
applicant stating the reason for denial.

R657-28-9.  Unlawful Uses and Activities on Division Lands.
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(1)  Except as authorized by statute, rule, contractual
agreement, certificates of registration, or public notice, a person,
on division land, may not:

(a)  remove, extract, use, consume, or destroy any mineral
resource, gravel, sand, soil, vegetation except as provided in
R657-18 Wood Products on division lands, cultural or historic
resource, or improvement;

(b)  graze livestock;
(c)  enter, use, or occupy division land when posted against

such entry, use, or occupancy;
(d)  use, occupy, destroy, move, or construct any structure

including fences, water control devices, roads, surveys and
section markers, or signs;

(e)  solicit, promote, negotiate, barter, sell or trade any
product or service for commercial gain;

(f)  park a motor vehicle or trailer or camp for more than 21
consecutive days unless posted for a different duration;

(g)  light a fire without adequate provision to prevent
spreading or leave a fire unattended;

(h)  use fireworks, explosives, poisons, herbicides,
insecticides, or pesticides;

(i)  release or permit a domestic pet to run at large not
under the owner’s control; or

(j)  use division lands for any purpose that otherwise
violates applicable land use restrictions imposed in statute, rule,
or by the division.

(2)  The provisions of this Section do not apply to division
employees in the performance of their duties.

(3)  Except as otherwise provided by statute, the penalty for
a violation of any provision of this Section is prescribed in
Section 23-13-11.

KEY:  wildlife, right-of-way*, leases, land use
August 15, 2000 23-13-8
Notice of Continuation June 20, 2002



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 275

R657.  Natural Resources, Wildlife Resources.
R657-30.  Fishing License for the Terminally Ill.
R657-30-1.  Purpose and Authority.

Under Section 23-19-36, this rule provides the procedures
for a terminally ill person to obtain a free fishing license.

R657-30-2.  Procedures for Obtaining a Free Fishing
License.

(1)  A resident may receive a fishing license free of charge
upon providing the following information to a division office:

(a)  Verification signed by a physician stating the applicant:
(i)  is terminally ill; and
(ii)  has less than five years to live; and
(b)  One of the following documents stating the person is

receiving assistance under a low income public assistance
program administered by the Department of Human Services:

(i)  A Medicaid identification card for the current month;
(ii)  A food stamp identification card for the current year;

or
(iii)  A document stating the person is receiving

Supplemental Security Income.
(2)  If a person is not a recipient of a public assistance

program administered by the Department of Human Services or
is unable to produce one of the documents required under
Subsection (b), the person must provide the division with an
affidavit signed by the Office of Family Support stating that he
qualifies for a low income public assistance program.

KEY:  wildlife, licensing, terminally ill*, fishing, rules and
procedures
1992 23-19-36
Notice of Continuation June 5, 2002
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R708.  Public Safety, Driver License.
R708-34.  Medical Waivers for Intrastate Commercial
Driving Privileges.
R708-34-1.  Purpose.

A person who desires to obtain an interstate commercial
driver license must meet the minimum federal fitness standards
dealing with physical, mental, and emotional health set forth in
Part 391 of the Federal Motor Carrier Safety Regulations.  As
authorized by Section 53-3-303.5, compliance with those
standards can be waived for a person who (a) desires to obtain
commercial driving privileges for intrastate driving only, and (b)
meets minimum state fitness standards.  This rule sets forth the
procedure whereby a person may apply for a waiver, and also for
the Driver License Division to respond to waiver requests.

R708-34-2.  Authority.
This rule is authorized by Subsection 63-46a-3(2) and

Section 53-3-303.5.

R708-34-3.  Definitions.
(1) "Board" means the Driver License Medical Advisory

Board.
(2)  "Commercial driving privileges" means the privilege

given to any licensed operator of a motor vehicle who must be
in compliance with Federal Fitness Standards for the purpose of
transporting commerce in vehicles with a gross vehicle weight
of at least 10,000 to 26,000 pounds or over, with or without a
commercial driver license.

(3) "Department" means the Utah Department of Public
Safety.

(4) "Division" means the Driver License Division.
(5)  "Fitness standards" means standards set forth by the

board for determining the physical, mental and emotional
capabilities appropriate for issuance of intrastate commercial
driver licenses.

(6) "Waiver" means approval granted by the division
allowing a driver to drive commercial vehicles intrastate even
though the driver does not meet the minimum federal fitness
standards to drive commercial vehicles interstate.

(7) "Medical Waiver Card" means a card issued by the
Driver License Division to verify the driver has met minimum
state fitness standards to qualify for intrastate commercial
driving privileges.

R708-34-4.  Requesting a Waiver.
Drivers desiring an intrastate commercial driving privilege

waiver shall:
(a)  request a waiver application from the Driver License

Division, Medical Waiver Program Coordinator, P.O. Box
30560, Salt Lake City, UT 84130-0560;

(b) submit to the division for approval a waiver application
with a current Functional Ability Evaluation Medical Certificate
Report and Certificate of Visual Examination, as required, and
a non-refundable check or money order payable to the Utah
Department of Public Safety for the waiver processing fee;

(c)  take a letter received from the division granting the
waiver to any commercial driver license office and apply for an
intrastate commercial driving privilege with appropriate
endorsements and/or restrictions; and

(d)  pay applicable waiver fees, and when necessary, take
appropriate written and skills tests to obtain the desired driving
privilege.

R708-34-5.  Obligation of Drivers Possessing Waivers.
Drivers possessing waivers must comply with division

instructions requesting periodic updated medical information
including submission of a Functional Ability Evaluation
Medical Report, a Certificate of Visual Examination, and a non-
refundable check or money order payable to the Department.
Non-compliance with division instructions may result in the
denial of commercial driving privileges.

R708-34-6.  Driver License Medical Advisory Board
Responsibilities.

The board shall:
(a)  establish fitness standards for issuing intrastate

commercial driver licenses under Title 53, Chapter 3, Part 4,
Uniform Commercial Driver License Act; and

(b)  review waiver applications when necessary and make
recommendations to the division director.

R708-34-7.  Driver License Division Responsibilities.
(1) The division shall provide information and guidance to

waiver applicants and shall process all waiver applications.
(2) The division shall coordinate with and provide

information to the board concerning waiver applications and
shall issue a letter approving or disapproving a waiver after
consideration of the board’s recommendation.

(3) The division shall issue a medical waiver card which
the applicant must carry while driving intrastate.

R708-34-8.  Adjudicative Proceedings.
(1) In accordance with Subsection 63-46b-4(1) all

adjudicative proceedings herein shall be conducted informally.
(2) A driver whose waiver application is denied, or whose

waiver application is granted with restrictions that are
unacceptable to the driver, may make a request for
administrative review in accordance with Subsection 53-3-
303(10) and for judicial review in accordance with Subsection
53-3-303(11).

KEY:  intrastate driver license waivers
December 4, 2001 63-46a-3(2)
Notice of Continuation June 21, 2002 53-3-303.5
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R710.  Public Safety, Fire Marshal.
R710-1.  Concerns Servicing Portable Fire Extinguishers.
R710-1-1.  Adoption, Title, Purpose, and Prohibitions.

Pursuant to Section 53-7-204, Utah Code Annotated 1953,
the Utah Fire Prevention Board adopts minimum rules to
provide regulation to those concerns that service Portable Fire
Extinguishers.

There is adopted as part of these rules the following code
which is incorporated by reference:

1.1  National Fire Protection Association (NFPA),
Standard 10, Standard for Portable Fire Extinguishers, 1998
edition, except as amended by provisions listed in R710-1-8, et
seq.

1.2  A copy of the above mentioned standard is on file in
the Office of Administrative Rules and the State Fire Marshal’s
Office.

1.3  Validity.
If any section, subsection, sentence, clause, or phrase, of

these rules is, for any reason, held to be unconstitutional,
contrary to statute, or exceeding the authority of the SFM, such
decision shall not affect the validity of the remaining portion of
these rules.

1.4  Order of Precedence.
In the event of any difference between these rules and any

adopted reference material, the text of these rules shall govern.
When a specific provision varies from a general provision, the
specific provision shall apply.

R710-1-2.  Definitions.
2.1  "Annual" means a period of one year or 365 calendar

days.
2.2  "Board" means Utah Fire Prevention Board.
2.3  "Branch Office" means any location, other than the

primary business location, where business license, telephone,
advertising and servicing equipment is utilized.

2.4  "Certificates of Registration" means a written
document issued by the SFM to any person for the purpose of
granting permission to such person to perform any act or acts for
which authorization is required.

2.5  "Concern" means a person, firm, corporation,
partnership, or association, licensed by the SFM.

2.6  "Employee" means those persons who work for a
licensed concern, and may include, but shall not be limited to,
those persons who work on a contractual basis.

2.7  "License" means a written document issued by the
SFM authorizing a concern to engage in the business of
servicing portable fire extinguishers.

2.8  "NFPA" means National Fire Protection Association.
2.9  "Repair" means any work performed on, or to, any

portable fire extinguisher, and not defined as charging,
recharging, or hydrostatic testing.

2.10  "SFM" means State Fire Marshal.
2.11  "UCA" means Utah State Code Annotated 1953 as

amended.
2.12  "USDOT" means the United States Department of

Transportation.

R710-1-3.  Licensing.
3.1  License Required.

No person or concern shall engage in the servicing of
portable fire extinguishers without a license issued by the SFM,
pursuant to these rules, expressly authorizing such concern to
perform such acts.

3.2  Application.
3.2.1  Application for a license to engage in the business

of, or perform the servicing of portable fire extinguishers, shall
be made in writing to the SFM on forms provided by the SFM.
A separate application for license shall be made for each
separate place or business location of the applicant (branch
office).

3.2.2  The application for a license to engage in the
business of, or perform the servicing of portable fire
extinguishers, shall be accompanied with proof of public
liability insurance.  The public liability insurance shall be issued
by a public liability insurance carrier showing coverage of at
least $100,000 for each incident, and $300,000 in total
coverage.  The licensee shall notify the SFM within thirty days
after the public liability insurance coverage required is no
longer in effect for any reason.

3.3  Signature of Application.
The application shall be signed by the applicant.  If the

application is made by a partnership, it shall be signed by all
partners.  If the application is made by a corporation or
association other than a partnership, it shall be signed by a
principal officer.

3.4  Equipment Inspection.
The applicant or licensee shall allow the SFM, and any of

his properly authorized deputies to enter, examine, and inspect
any premise, building, room, establishment, or vehicle, used by
the applicant in servicing portable fire extinguishers to
determine compliance with the provisions of these rules.  The
inspection will be conducted during normal business hours, and
the owner or manager will be given a minimum of 24 hours
notice before the appointed inspection.  The equipment
inspection may be conducted on an annual basis, and consent to
inspect will be obtained.  The applicant, license holder or
certified employee of the license holder, may be asked during
the inspection by the SFM or any of his deputies, to demonstrate
skills or knowledge used in servicing of portable fire
extinguishers.

3.5  Issuance.
Following receipt of the properly completed application,

and compliance with the provision of the statute and these rules,
the SFM shall issue a license.

3.6  Original, Valid Date.
Original licenses shall be valid from the date of issuance

through December 31st of the year in which issued.  Thereafter,
each license shall be renewed annually and renewals thereof
shall be valid from January 1st through December 31st. Original
licenses purchased after July 1st and up to November 1st can be
purchased one time, at a one-half year fee.  Licenses issued on
or after November 1st will be valid through December 31st of
the following year.

3.7  Renewal, Valid Date.
Application for renewal shall be made before January 1st

of each year.  Application for renewal shall be made in writing
on forms provided by the SFM.

3.8  Refusal to Renew.
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The SFM may refuse to renew any license in the same
manner, and for any reason, that he is authorized, pursuant to
Section 9 of these rules to deny a license.  The applicant shall,
upon such refusal, have the same rights as are granted by
Section 9 of these rules to an applicant for an original license
which has been denied by the SFM.

3.9  Change of Address.
Every licensee shall notify the SFM, in writing, within

thirty (30) days, of any change of his address or location.
3.10  Under Another Name.
No licensee shall conduct his licensed business under a

name other than the name or names which appears on his
license.

3.11  List of Licensed Concerns.
The SFM shall make available, upon request and without

cost, to the chief fire official of each local fire authority, the
name, address, and license number of each concern that is
licensed pursuant to these rules.  Upon request, single copies of
such list shall be furnished, without cost, to a licensed concern.

3.12  Inspection.
The holder of any license shall submit such license for

inspection upon request of the SFM, or any of his properly
authorized deputies, or any local fire official.

3.13  SFM Notification and Certification of Registration.
Every licensed concern shall, within thirty (30) days of

employment, and within thirty (30) days of termination of any
employee, report to the SFM, the name, address, and certificate
of registration number, of every person performing any act of
servicing portable fire extinguishers for such licensed concern
in writing.

3.14  Type.
3.14.1  Every license shall be identified by type.  The type

of license issued shall be determined on the basis of the act or
acts performed by the licensee or by any of the employees.
Every licensed concern shall be staffed by qualified personnel,
and shall be properly equipped to perform the act or acts for the
type of license issued.

3.14.2  Licenses shall authorize any one, or any
combination of the following types of activities:

3.14.2.1  Type 1 - Conducting of all activities, as per (2),
(3), and (4) below, or

3.14.2.2  Type 2 - Conducting hydrostatic tests of fire
extinguisher cylinders that are listed with the United States
Department of Transportation (USDOT), or

3.14.2.3  Type 3 - Conducting hydrostatic tests of fire
extinguisher cylinders which are not listed with the United
States Department of Transportation (USDOT), or

3.14.2.4  Type 4 - Servicing, inspecting, and maintaining
all types of extinguishers, excluding hydrostatic testing.

3.14.3  No licensed concern shall be prohibited from taking
orders for the performance of any act or acts for which the
concern has not been licensed to perform.  Such orders shall be
consigned to another licensed concern that is authorized to
perform such act or acts.

3.15  Examination.
Every person who performs any act or acts within the scope

of the license shall pass an examination in accordance with the
provisions of section 4 of these rules.

3.16  Duplicate License.

A duplicate license may be issued by the SFM to replace
any previously issued license, which has been lost or destroyed,
upon the submission of a written statement from the licensee to
the SFM.  Such statement shall attest to the fact that the license
has been lost or destroyed.

3.17  Employer Responsibility.
Every concern shall be responsible for the acts of its

employees insofar as such acts apply to the marketing, sale,
distribution, and servicing of any portable fire extinguisher.

3.18  Minimum Age.
No license shall be issued to any person as licensee who is

under eighteen (18) years of age.
3.19  Restrictive Use.
3.19.1  No license shall constitute authorization for any

licensee, or any of his employees, to enter upon, or into, any
property or building other than by consent of the owner or
manager.

3.19.2  No license shall constitute authorization for any
licensee, or any of his employees, to enforce any provision, or
provisions, of this rule, or the International Fire Code.

3.20  Non-Transferable.
No license issued pursuant to this section shall be

transferred from one concern to another.
3.21  Registration Number.
3.21.1  Every license shall be identified by a number,

delineated as E-(number).  Such number may be transferred
from one concern to another only when approved by the SFM.

3.22  Minimum Materials and Equipment Required.
At each business location or vehicle of the applicant where

servicing work is performed the following minimum material
and equipment requirements shall be maintained:

3.22.1  Type 4 license:
3.22.1.1  Nitrogen tank.
3.22.1.2  Nitrogen regulator and hose assembly.
3.22.1.3  Minimum of twelve (12) recharge adapters.
3.22.1.4  Valve cleaning brush.
3.22.1.5  Scoop.
3.22.1.6  Funnel for A:B:C.
3.22.1.7  Funnel for B:C.
3.22.1.8  A closed receptacle for dry chemical.
3.22.1.9  Fifty pound scale.
3.22.1.10  A scale for cartridges.
3.22.1.11  ’O’ Ring lubricant.
3.22.1.12  Tag hole Punch.
3.22.1.13  Approved seals maximum fourteen (14) pound

break strength.
3.22.1.14  A copy of NFPA Standard 10 (1998 Edition),

statute, and these rules.
3.22.1.15  Minimum parts:
3.22.1.15.1  A supply of O rings needed for standard

service.
3.22.1.15.2  A supply of valve stems for standard service.
3.22.1.15.3  A supply of nozzles and hoses for standard

extinguishers.
3.22.1.15.4  Pressure gauges for extinguisher types:  100,

150, 175, 195, 240 lbs.
3.22.1.15.5  Carry handles and replacement handles for

extinguishers.
3.22.1.15.6  Rivets or steel roll pins for handles and levers.
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3.22.1.15.7  Dry chemical cartridges as required by
manufacture specifications, to include 4 lb., 10 lb., 20 lb. and 30
lb.

3.22.1.15.8  Inspection light for cylinders.
3.22.1.15.9  A variety of pull pins to secure handle.
3.22.1.15.10  Carbon Dioxide continuity tester for hoses.
3.22.1.16.11  Halon closed recovery system.
3.22.2  Type 3 License:
3.22.2.1  Approved testing pump with a current calibration

certificate for the attached gauges.
3.22.2.2  Test cage or suitable safety barrier.
3.22.2.3  Approved hydro test labels.
3.22.2.4  Hydrostatic test adapters or approved equal.
3.22.2.5  Heater which produces a heated air or dry air for

drying cylinders, or other approved dryer not to exceed 150
degrees Far. (66 degrees C).

3.22.3  Type 2 License:
Current registration number from the United States

Department of Transportation (USDOT), verifying the concern
as a qualified cylinder requalification facility under the
provisions of the Code of Federal Regulations, 49 CFR, Section
173.34, shall be maintained for all concerns holding a type 1 or
2 license.  A copy of the certification letter must be submitted to
the SFM.  All equipment required to perform the functions
allowed as a qualified cylinder requalification facility, shall be
maintained in good working order and available for inspection
by the SFM.

3.22.4  Type 1 License:
All of the equipment, provisions, and numbers as required

in License types 2, 3, and 4 shall be required for a Type 1
License.

3.23  Records.
Accurate records shall be maintained for five years back by

the licensee of all service work performed.  These records shall
include the name and address of all servicing locations, and the
date and name of the person performing the work.  These
records shall be made available to the SFM, or authorized
deputies, upon request.

R710-1-4.  Certificates of Registration.
4.1  Required Certificates of Registration.
No person shall service any portable fire extinguisher

without a certificate of registration issued by the SFM pursuant
to these rules expressly authorizing such person to perform such
acts.  The provisions of this section apply to the state,
universities, a county, city, district, public authority, and any
other political subdivision or public corporation in this State.

4.2  Exemptions.
The provisions of this section shall not apply to any person

servicing any portable fire extinguisher owned by such person,
when the portable fire extinguisher is not required by any
statute, rule, or ordinance, to be provided or installed.

4.3  Application.
Application for a certificate of registration to service

portable fire extinguishers shall be made in writing to the SFM
on forms provided by him.  The application shall be signed by
the applicant.

4.4  Examination.
The SFM shall require all applicants for a certificate of

registration to take and pass a written examination, which may
be supplemented by practical tests, when deemed necessary, to
determine the applicant’s knowledge of servicing portable fire
extinguishers.  Picture identification of the applicant for a
certificate of registration may be requested by the SFM or his
deputies.  Examinations will be given according to the following
schedule:

4.4.1  On the first and third Tuesdays of each month.
When holidays conflict with these days, the day immediately
following will be used.  An appointment shall be made to take
an examination at least 24 hours in advance of the examination
date.

4.4.2  Examinations may be given at various field locations
as deemed necessary by the SFM.  Appointments for field
examinations are required.

4.5  Issuance.
Following receipt of the properly completed application,

compliance with the provisions of these rules, and the successful
completion of the required examination, the SFM shall issue a
certificate of registration.

4.6  Original and Renewal Valid Date.
Original certificates of registration shall be valid from the

date of issuance through December 31st of the year in which
issued.  Thereafter, each certificate of registration shall be
renewed annually and renewals thereof shall be valid from
January 1st through December 31st. Original certificates
purchased after July 1st and up to November 1st can be
purchased one time, at a one-half year fee.  Certificates of
registration issued on or after November 1st will be valid
through December 31st of the following year.

4.7  Renewal Date.
Application for renewal shall be made by January 1st of

each year.  Application for renewal shall be made in writing on
forms provided by the SFM.

4.8  Re-examination.
Every holder of a valid certificate of registration shall take

a re-examination every five years, from date of original
certificate, to comply with the provisions of Section 4.4 of these
rules as follows:

4.8.1  The re-examination to comply with the provisions of
Section 4.4 of these rules shall consist of one 25 question open
book examination, to be mailed to the certificate holder at least
60 days before the renewal date.

4.8.2  The 25 question re-examination will consist of
questions that focus on changes in the last five years to NFPA
10, the statute, or the adopted administrative rules.  The re-
examination may also consist of questions that focus on
practices of concern as noted by the Board or the SFM.

4.8.3  The certificate holder is responsible to complete the
re-examination and return it to the SFM in sufficient time to
renew.

4.8.4  The certificate holder is responsible to return to the
SFM the correct renewal fees to complete that certificate
renewal.

4.9  Refusal to Renew.
The SFM may refuse to renew any certificate of

registration in the same manner and for any reason that he is
authorized, pursuant to Section 10, to deny an original
certificate of registration.  The applicant shall, upon such
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refusal, have the same rights as are granted by Section 10 of
these rules to an applicant for an original certificate of
registration which has been denied by the SFM.

4.10  Inspection.
The holder of a certificate of registration shall submit such

certificate for inspection, upon request of the SFM, any of his
properly authorized deputies, or any local fire official.

4.11  Type.
4.11.1  Every certificate of registration shall indicate the

type of act or acts to be performed and for which the applicant
has qualified.

4.11.2  No person holding a valid certificate of registration
shall be authorized to perform any act unless he is a licensee or
is employed by a licensed concern.

4.12  Change of Address.
Any change in home address of any holder of a valid

certificate of registration shall be reported in writing, by the
registered person to the SFM within thirty (30) days of such
change.  Such change shall also be made on the reverse side of
the certificate of registration by the holder.

4.13  Duplicate.
A duplicate certificate of registration may be issued by the

SFM to replace any previously issued certificate which has been
lost or destroyed upon the submission of a written statement to
the SFM from the certified person.  Such statement shall attest
to the certificate having been lost or destroyed.

4.14  Minimum Age.
No certificate of registration shall be issued to any person

who is under 18 years of age.
4.15  Restrictive Use.
4.15.1  A certificate of registration may be used for

identification purposes only as long as such certificate remains
valid and while the holder is employed by a licensed concern.

4.15.2  Regardless of the acts authorized to be performed
by a licensed concern, only those acts for which the applicant
for a certificate of registration has qualified shall be permissible
by such applicant.

4.16  Contents of Examination.
4.16.1  The examination required under the provisions of

Section 3.14, shall include a written test of the applicant’s
knowledge of the provisions of these rules, and may include an
actual demonstration of his ability to perform the acts indicated
on the application.

4.16.2  Examinations shall, in the opinion of the SFM, be
compatible with the type of work to be performed by the
applicant and with the equipment with which he will function.

4.16.3  The written portion of the examination shall be
divided into the following groups:

4.16.3.1  Provisions relating to these Rules Governing
Concerns Servicing Portable Fire Extinguishers.

4.16.3.2  Hydrostatic testing of fire extinguisher cylinders
that are listed with the USDOT.

4.16.3.3  Hydrostatic testing of fire extinguisher cylinders
which are not listed with the USDOT.

4.16.3.4  Accepted servicing and inspection practices of
portable fire extinguishers as required in NFPA, Standard 10.

4.17  Right to Contest.
4.17.1  Every person who takes an examination for a

certificate of registration shall have the right to contest the

validity of individual questions of such examination.
4.17.2  Every contention as to the validity of individual

questions of an examination shall be made in writing within 48
hours after taking said examination.  Contentions shall state the
reason for the objection.

4.17.3  The decision as to the action to be taken on the
submitted contention shall be by the SFM, and such decision
shall be final.

4.17.4  The decision made by the SFM, and the action
taken, shall be reflected in all future examinations, but shall not
affect the grades established in any past examination.

4.18  Passing Grade.
To successfully pass the written examination, the applicant

must obtain a minimum grade of seventy percent (70%) in each
portion of the examination taken.  Each portion of the
examination shall be separately graded.

4.19  Non-Transferable.
Certificates of Registration shall not be transferable.

Individual certificates of registration shall be carried by the
person to whom issued.

4.20  New Employees.
New employees of a licensed concern may perform the

various acts while under the direct supervision of persons
holding a valid certificate of registration for a period not to
exceed forty-five (45) days from the initial date of employment.
By the end of such period, new employees shall have taken and
passed the required examination.

4.21  Certificate Identification.
Every certificate shall be identified by a number, delineated

as EE-(number).  Such number shall not be transferred from one
person to another.

R710-1-5.  Seal of Registration.
5.1  Description.
The official seal of registration of the SFM shall consist of

the following:
5.1.1  The image of the State of Utah shall be in the center

with an outer ring stating, "Utah State Fire Marshal".
5.1.1.1  The top portion of the outer ring shall have the

wording "Utah State".
5.1.1.2  The Bottom portion of the outer ring shall have the

wording "Fire Marshal".
5.1.2  Appending above the top portion and in a centered

position, shall be a box provided for displaying the type of
license.

5.1.3  Appending below the bottom portion and in a
centered position, shall be a box provided for the displaying of
the license number assigned to the concern.

5.2  Use of Seal.
No person or concern shall produce, reproduce, or use this

seal in any manner or for any purpose except as herein provided.
5.3  Permissive Use.
Licensed concerns shall use the Seal of Registration on

every service tag conforming to section 10.
5.4  Cease Use Order.
No person or concern shall continue the use of the Seal of

Registration in any manner or for any purpose after receipt of a
notice in writing from the SFM to that effect, or upon the
suspension or revocation of the concern’s license.
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5.5  Legibility.
Every reproduction of the Seal of Registration and every

letter and number placed thereon, shall be of sufficient size to
render such seal, letter, and number distinct and clearly legible.

R710-1-6.  Service Tags.
6.1  Size and Color.
Tags shall be not more than five and one-half inches (5-

1/2") in height, nor less than four and one-half inches (4-1/2")
in height, and not more than three inches (3") in width, nor less
than two and one-half inches (2-1/2") in width.

6.2  Attaching Tag.
One service tag shall be attached to each portable fire

extinguisher in such a position as to be conveniently inspected.
6.3  Tag Information.
6.3.1  Service tags shall bear the following information:
6.3.1.1  Provisions of Section 6.7.
6.3.1.2  Type of license.
6.3.1.3  Approved Seal of Registration of the SFM.
6.3.1.4  License registration "E" number.
6.3.1.5  Certificate of registration "EE" number of

individual who performed or supervised the service or services
performed.

6.3.1.6  Signature of individual whose certificate of
registration number appears on the tag.

6.3.1.7  Concern’s name.
6.3.1.8  Concern’s address.
6.3.1.9  Type of service performed.
6.3.1.10  Type of extinguisher serviced.
6.3.1.11  Date service is performed.
6.3.2  The above information shall appear on one side of

the service tag.  All other desired printing or information shall
be placed on the reverse side of the tag.

6.4  Legibility.
6.4.1  The certificate of registration number required in

Section 6.3(5), and the signature required in Section 6.3(6),
shall be printed or written distinctly.

6.4.2  All information pertaining to date, type of servicing,
and type of extinguisher serviced shall be indicated on the card
by perforations in the appropriate space provided.  Each
perforation shall clearly indicate the desired information.

6.5  Format.
Subject to the use requirements of Section 6.4, the

following format shall be used for all service tags:
EXAMPLE OF SERVICE TAG
Exception:  Service tags may be printed or otherwise

established for any number of years not in excess of five (5)
years.  ILLUSTRATION ON FILE IN STATE FIRE
MARSHAL’S OFFICE

6.6  New Tag.
A new service tag shall be attached to the extinguisher each

time a service is performed.
6.7  Tag Wording.
The following wording shall be placed at the top or

reinforced ring end of every tag: "DO NOT REMOVE, BY
ORDER OF THE STATE FIRE MARSHAL".

6.8  Removal.
No person or persons shall remove a service tag,

hydrostatic test tag or label, 6 year maintenance service tag or

label, or verification of service collar, except when further
service is performed.  At that time the expired tag, label or collar
shall be removed and a new tag, label or collar shall replace the
expired one.  No person or persons shall deface, modify, or alter
any service tag, hydrostatic test tag or label, 6 year maintenance
service tag or label, or verification of service collar that is
required to be attached to any portable fire extinguisher.

6.9  Restrictive Use.
6.9.1  Portable fire extinguishers which do not conform

with the minimum rules, shall be permanently removed from
service, and shall not be tagged.

6.9.2  Any extinguisher which fails a hydrostatic test shall
be condemned, and so stamped or etched into the cylinder or
shell.

6.9.3  Extinguishers, other than one which has failed a
hydrostatic test, may be provided with a tag stating the
extinguisher is "Condemned" or "Rejected".  Such tags shall be
red in color, and shall be not less, in size, than that of an
approved service tag.

6.9.4  Service tags shall only be placed on portable fire
extinguishers and wheeled units as allowed in these rules.

R710-1-7.  Portable Fire Extinguisher Rated Classification
Labels.

7.1  Use of Label.
Any label bearing the rated classification and listing shall

not be placed upon any extinguisher unless specifically
authorized by the manufacturer.  Any extinguisher, other than
carbon dioxide, without this manufacturer’s label shall not be
serviced.

7.2  Labels Prohibited.
Company labels or advertisement stickers other than those

required herein shall not be affixed to fire extinguishers.

R710-1-8. Amendments and Additions.
8.1  Restricted Service.
Any extinguisher requiring a hydrostatic test as required,

shall not be serviced until such extinguisher has been subjected
to, and passed the required hydrostatic test.

8.2  Service.
At the time of installation, and at each annual inspection,

all servicing shall be done in accordance with the manufacturer’s
instructions, adopted statutes, and these rules.  Extinguishers
shall be placed in an operable condition, free from defects
which may cause malfunctions.  Nozzles and hoses shall be free
of obstructions or substances which may cause an obstruction.

8.3  Seals or Tamper Indicator.
Seals or tamper indicators shall be constructed of approved

plastic or non-ferrous wire which can be easily broken, and so
arranged that removal cannot be accomplished without
breakage.  Such seals or tamper indicators shall be used to retain
the locking pin in a locked position.  Seals or tamper indicators
shall be removed annually to ensure that the pull pin is free.

8.4  New Extinguishers
A new extinguisher that has the date of manufacture

printed on the label by the manufacturer, or date of manufacture
stamped on the extinguisher by the manufacturer, does not
require a service tag attached to the extinguisher until one year
after the date of manufacture.
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8.5  Class K Portable Fire Extinguishers
NFPA, Standard 10, Section 2-3.2 and Section 2-3.2.1,

1998 edition, is deleted and replaced with the following:
8.5.1  Class K labeled portable fire extinguishers shall be

provided for the protection of commercial food heat-processing
equipment using vegetable or animal oils and fat cooking media.
A placard shall be provided and placed above the Class K
portable fire extinguisher that states that if a fire protection
system exists, it shall be activated prior to use of the Class K
portable fire extinguisher.

8.5.2  Those existing sodium or potassium bicarbonate dry-
chemical portable fire extinguishers, having a minimum rating
of 40-B, and specifically placed for protection of commercial
food heat-processing equipment, may remain in the kitchen to
be used for other applications, except the protection of
commercial food heat-processing equipment using vegetable or
animal oils or fat cooking media.

R710-1-9.  Adjudicative Proceedings.
9.1  All adjudicative proceedings performed by the agency

shall proceed informally as authorized by UCA, Sections 63-
46b-4 and 63-46b-5.

9.2  The issuance, renewal, or continued validity of a
license or certificate of registration may be denied, suspended,
or revoked, if the SFM finds that the applicant, person employed
for, or the person having authority and management of a concern
servicing portable fire extinguishers commits any of the
following violations:

9.2.1  The person or applicant is not the real person in
interest.

9.2.2  Material misrepresentation or false statement in the
application.

9.2.3  Refusal to allow inspection by the SFM, or his duly
authorized deputies.

9.2.4  The person or applicant for a license or certificate of
registration does not have the proper facilities and equipment,
to conduct the operations for which application is made.

9.2.5  The person or applicant for a certificate of
registration does not possess the qualifications of skill or
competence to conduct the operations for which application is
made, as evidenced by failure to pass the examination and/or
practical tests pursuant to Section 4.15 of these rules.

9.2.6  The person or applicant fails to place a verification
of service collar when required on the valve assembly of any fire
extinguisher when the following occurs:

9.2.6.1  re-charge;
9.2.6.2  required maintenance.
9.2.7  The person or applicant refuses to take the

examination required by Section 4.3 and Section 3.14 of these
rules.

9.2.8  The person or applicant has been convicted of any of
the following:

9.2.8.1  a violation of the provisions of these rules;
9.2.8.2  a crime of violence or theft; or
9.2.8.3  any crime that bears upon the person or applicant’s

ability to perform their functions and duties.
9.2.9  The person servicing portable fire extinguishers does

not maintain adequate facilities, equipment, or knowledge, to
conduct operations as required in the manufacturer’s

instructions, statute, and rules.
9.2.10  The person or applicant is involved in conduct

which could be considered criminal, although such conduct did
not result in the filing of criminal charges against the person,
but where the evidence shows that the criminal act did occur,
that the person committed the act, and that the burden by a
preponderance of evidence could be established.

9.3  A person whose license or certificate of registration is
suspended or revoked by the SFM shall have an opportunity for
a hearing before the Board if requested by that person within 20
days after receiving notice.

9.4  All adjudicative proceedings, other than criminal
prosecution, taken by the SFM to enforce the Utah Fire
Prevention and Safety Act, and these rules, shall commence in
accordance with UCA, Section 63-46b-3.

9.5  The Board shall act as the hearing authority, and shall
convene after timely notice to all parties involved.  The Board
shall be the final authority on the suspension or revocation of a
license or certificate of registration.

9.6  The Board shall direct the SFM to issue a signed order
to the parties involved giving the decision of the Board within
a reasonable time of the hearing pursuant to UCA, Section 63-
46b-5(i).

9.7  Reconsideration of the Board decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

9.8  After a period of three years from the date of
revocation, the Board shall review the submitted written
application of a person whose license or certificate of
registration has been revoked.  After timely notice to all parties
involved, the Board shall convene to review the revoked persons
application, and that person shall be allowed to present
themselves and their case before the Board.  After the hearing,
the Board shall direct the SFM to allow the person to complete
the licensing or certification process or shall direct that the
revocation be continued.

9.9  Judicial review of all final Board actions resulting
from informal adjudicative proceedings shall be conducted
pursuant to UCA, Section 63-46b-15.

R710-1-10.  Fees.
10.1  Fee Schedule.
10.1.1  Licenses and Certificates of Registration (new and

renewals):
10.1.1.1  License (any type) . . . . . . . . . . . . . $200.00
10.1.1.2  Branch office license  . . . . . . . . . . .  100.00
10.1.1.3  Certificate of registration  . . . . . . . . . 30.00
10.1.1.4  Duplicate  . . . . . . . . . . . . . . . . . . 30.00
10.1.1.5  License Transfer . . . . . . . . . . . . . . . 50.00
10.1.1.6  Application for exemption  . . . . . . . . .  100.00
10.1.2  Examinations:
10.1.2.1  Initial examination. . . . . . . . . . . . . . 20.00
10.1.2.2  Re-examination . . . . . . . . . . . . . . . . 15.00
10.1.2.3  Five year examination. . . . . . . . . . . . . 20.00
10.2  Payment of Fees.
The required fee shall accompany the application for

license or certificate of registration.  License or certificate of
registration fees will be refunded if the application is denied.

10.3  Late Renewal Fees.
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10.3.1  Any license or certificate of registration not
renewed before January 1st will be subject to an additional fee
equal to 10% of the required inspection fee.

10.3.2  When a certificate of registration has expired for
more than one year, an application shall be made for an original
certificate as if the application was being made for the first time.
Examinations will be re-taken with initial examination fees.

KEY:  fire prevention, extinguishers
May 20, 2002 53-7-204
Notice of Continuation June 10, 2002
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R710.  Public Safety, Fire Marshal.
R710-2.  Rules Pursuant to the Utah Fireworks Act.
R710-2-1.  Adoption.

Pursuant to Title 53, Chapter 7, Section 204, Utah Code
Annotated 1953, the Utah Fire Prevention Board adopts rules
establishing minimum safety standards for retail storage,
handling, and sale of class C common state approved
explosives; minimum requirements for placement and discharge
of display fireworks; and requirements for importer, wholesaler,
display or special effects operator licenses.

There is further adopted as part of these rules the following
codes which are incorporated by reference:

1.1 International Fire Code (IFC), 2000 edition, as
published by the International Code Council, Inc. (ICC), except
as amended by provisions listed in R710-2-9, et seq.

1.2  National Fire Protection Association (NFPA),
Standard 1123, Code for Fireworks Display, 2000 edition, as
published by the National Fire Protection Association, except as
amended by provisions listed in R710-2-9, et seq.

1.3 National Fire Protection Association (NFPA), Standard
1126, Standard for the Use of Pyrotechnics Before a Proximate
Audience, 2001 edition, as published by the National Fire
Protection Association, except as amended by provisions listed
in R710-2-9, et seq.

1.4  Copies of the above codes are on file in the Office of
Administrative Rules and the State Fire Marshal’s Office.

R710-2-2.  Definitions.
2.1  "Authority having jurisdiction (AHJ)" means such

county and municipal officers who are charged with the
enforcement of state and municipal laws; consisting of all fire
enforcement officials including designated staff from the Utah
State Department of Public Safety.

2.2  "ICC" means International Code Council, Inc.
2.3  "IFC" means International Fire Code.
2.4  "NFPA" means National Fire Protection Association.
2.5  "Permanent structure" means a non-movable building,

securely attached to a foundation, housing a business.
2.6 "Person" means an individual, company, partnership or

corporation.
2.7  "Pre-packaged means that the product is wrapped in a

clear plastic wrap or other equivalent material to prevent the
fuse of the class C common state approved explosive from being
accessible to the customer.

2.8  "Resale" means the act of reselling class B or C
explosives to a new party.

2.9  "SFM" means the State Fire Marshal.
2.10  "Tent" means a temporary structure, enclosure or

shelter constructed of fabric or pliable material supported by any
manner except by air or the contents it protects.

2.11  "Temporary Stands and Trailers" means a non-
permanent structure used exclusively for the sale of fireworks.

2.12  "UCA" means Utah Code Annotated.

R710-2-3.  General Requirements.
3.1  No person shall engage in any type of retail storage or

sale of class C common state approved explosives, without first
having obtained a license to sell fireworks from the authority
having jurisdiction, if required.

3.2  If a municipality or county in which fireworks are
offered for sale, requires a seller to obtain a license, it shall be
available at the store or stand for presentation upon request to
authorized public safety officials.

3.3  All fireworks retail sales locations shall be under the
direct supervision of a responsible person who is 18 years of age
or older.  A salesperson shall remain at the sales location at all
times unless suitable locking devices are provided to prevent the
unauthorized access to the merchandise by others, or the
merchandise is removed.

3.4  Class C common state approved explosives shall not
be sold to any person under the age of 16 years, unless
accompanied by an adult.

3.5  All retail sales locations shall be kept clear of dry grass
or other combustible material for a distance of at least 25 feet in
all directions.

3.6  Storage of class C common state approved explosives
shall not be located in residences to include attached garages.

3.7  "No Smoking" signs shall be conspicuously posted at
all sales and storage locations.

3.8  A sign, clearly visible to the general public, shall be
posted at all fireworks sales locations, indicating the legal dates
for discharge of fireworks.

3.9  All retail sales locations shall be equipped with an
approved, portable fire extinguisher having a minimum 2A
rating.

R710-2-4.  Indoor Sales.
4.1  Display of class C common state approved explosives

inside of buildings shall be so located to ensure constant visual
supervision.

4.2  In all retail sales locations in permanent structures, the
area where class C common state approved explosives are
displayed or stored shall be at least 50 feet from any flammable
liquid or gas, or other highly combustible material.

4.3  In permanent structures, retail sales displays of Class
C common state approved explosives shall not be placed in
locations that would impede egress from the building.

4.4  Class C common state approved explosives shall only
be stored, handled, displayed, and sold as packaged units, with
unexposed fuses, within a permanent structure.

R710-2-5.  Temporary Stands, Trailers and Tents.
5.1  Temporary stands, trailers and tents less than 200

square feet used for the retail sales of class C common state
approved explosives shall be constructed in compliance with
local rules, or if none, in accordance with nationally recognized
practice.  Tents having an area in excess of 200 square feet shall
comply with IFC, Chapter 24.

5.2  The general public shall not be allowed to enter a
temporary stand or trailer.

5.3  Each stand, trailer or tent less than 200 square feet
shall have a minimum three foot wide unobstructed aisle,
running the length of the stand, trailer or tent.

5.4  All tents where customers enter inside shall have a
minimum three foot wide unobstructed aisle and two separate
exits located a reasonable distance apart and so located that if
one is blocked the other will be available.

5.5  The area used for sales of class C common state
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approved explosives in stands, trailers or tents shall be arranged
to permit the customer to only touch or handle pre-packaged
class C common state approved explosives.  All non pre-
packaged class C common state approved explosives shall be
displayed in a manner which prevents the fireworks from being
handled by the customer without the direct intervention of the
retailer who shall be able to maintain visual contact with the
customer.

5.6  Temporary stands, trailers or tents for the sale of class
C common state approved explosives shall be located at least 50
feet from other stands, trailers, tents, LPG, flammable liquid or
gas storage and dispensing units.

5.7  If the stand or trailer is used for the overnight storage
of class C common state approved explosives, it shall be
equipped with suitable locking devices to prevent unauthorized
entry.  Tents shall not be used for overnight storage of class C
common state approved explosives unless on site security is
provided.

5.8  No person shall be allowed to sleep in any temporary
stand, trailer or tent in which class C common state approved
explosives are stored or sold.

5.9  Stands, trailers or tents shall not be illuminated or
heated by any device requiring an open flame or exposed
heating elements.  All heaters shall be approved by the authority
having jurisdiction (AHJ).

5.10  All illumination shall be installed in accordance with
the temporary wiring section of the National Electric Code and
approved by the authority having jurisdiction (AHJ).

R710-2-6.  List of Approved Class C Common State
Approved Explosives.

6.1  The State Fire Marshal shall publish a list of approved
class C common state approved explosives each year.

6.2  The testing shall be conducted annually or as needed.

R710-2-7.  Importer, Wholesaler, Display or Special Effects
Operator Licenses.

7.1  Application for a importer, wholesaler, display or
special effects operator license shall be made in writing on
forms provided by the SFM.

7.2  Application for a license shall be signed by the
applicant.  If the application is made by a partnership, it shall be
signed by all partners.  If the application is made by a
corporation or association, it shall be signed by a principal
officer.

7.3  Original licenses shall be valid from the date of
issuance through December 31st of the year in which issued.
Licenses issued on or after October 1st, will be valid through
December 31st of the following year.

7.4  Application for renewal of license shall be made before
January 1st of each year.  Application for renewal shall be made
in writing on forms provided by the SFM.

7.5  The SFM may refuse to renew any license pursuant to
Section 8 of these rules.  The applicant, upon such refusal, shall
also have those rights as are granted by Section 8 of these rules.

7.6  Every licensee shall notify the SFM, in writing, within
thirty (30) days, of any change of his address or location.

7.7  No licensee shall conduct his licensed business under
a name other than the name which appears on his license.

7.8  No license shall be issued to any person as licensee
who is under eighteen (18) years of age.

7.9  The holder of any license shall submit such license for
inspection upon request of the SFM, his duly authorized
deputies, or any authorized enforcement official.

7.10  Every person who wishes to secure a display or
special effects operator original license shall demonstrate proof
of competence by:

7.10.1  Successfully passing a closed book written
examination and obtaining a minimum grade of seventy percent
(70%).

7.10.2  Submit written verification with the application of
having completed a display or special effects operators safety
class or demonstrate previous experience acceptable to the
SFM.

7.10.3  Submit written verification with the application that
the applicant has worked with a licensed display or special
effects operator for at least three shows or demonstrate previous
experience acceptable to the SFM.

7.11  The written examination stated in Section 7.10(a)
shall be valid for five years from the date of the examination.

7.12  At the end of the five year period the licensed display
or special effects operator shall take a re-examination.  The re-
examination shall be open book and sent to the license holder at
least 60 days before the renewal date.  The re-examination shall
focus on the changes in the last 5 years to the adopted standards.
The license holder is responsible to complete the re-examination
and return it to the Division in time to renew and also comply
with the requirements listed in Section 7.13.

7.13  After the issuance of the original license, and each
year thereafter, the display or special effects operator shall
complete a minimum of one fireworks performance annually or
attend an operator safety class annually or work with another
licensed display or special effects operator with a show annually
to demonstrate proof of competence.

7.14  When the license has expired for more than one year,
an application shall be made for an original license and the
initial requirements shall be completed as required in Section
7.10 of these rules.

7.15  Every person who wishes to secure an importer,
wholesaler, display or special effects operators license shall be
at least 21 years of age.

7.16  Every licensed display or special effects operator
shall complete the Pyrotechnician’s After Action Report for
Fireworks Display form within ten (10) working days after the
conclusion of any display or special effects show and mail it to
the State Fire Marshal.

R710-2-8.  Adjudicative Proceedings.
8.1  All adjudicative proceedings performed by the agency

shall proceed informally as set forth herein and as authorized by
UCA, Sections 63-46b-4 and 63-46b-5.

8.2  The issuance, renewal, or continued validity of a
license may be denied, suspended or revoked, if the SFM, or his
authorized deputies finds that the applicant, person employed
for, the person having authority, or the person in question
commits any of the following violations:

8.2.1  The person or applicant is not the real person in
interest.
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8.2.2  Material misrepresentation or false statement in the
application.

8.2.3  Refusal to allow inspection by the AHJ.
8.2.4  The person or applicant for a license does not

possess the qualifications of skill or competence to conduct
operations for which application is made, as evidenced by
failure to pass the examination or demonstrate practical skills.

8.2.5  The person or applicant has been convicted of any of
the following:

8.2.5.1  a violation of the provisions of these rules;
8.2.5.2  a crime of violence or theft; or
8.2.5.3  any crime that bears upon the person or applicant’s

ability to perform their functions and duties.
8.2.6 Failure to accurately complete the Pyrotechnician’s

After Action Report for Fireworks Display form.
8.3  A person may request a hearing on a decision made by

the AHJ, by filing an appeal to the Board within 20 days after
receiving final notice from the AHJ.

8.4  All adjudicative proceedings, other than criminal
prosecution, taken by the AHJ to enforce the Utah Fire
Prevention and Safety Act, and these rules, shall commence in
accordance with UCA, Section 63-46b-3.

8.5  The Board shall act as the hearing authority, and shall
convene as an appeals board after timely notice to all parties
involved.

8.6  The Board shall direct the SFM to issue a signed order
to the parties involved giving the decision of the Board within
a reasonable time of the hearing pursuant to UCA, Section 63-
46b-5(i).

8.7  Reconsideration of the Board’s decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

8.8  Judicial review of all final Board actions resulting from
informal adjudicative proceedings shall be conducted pursuant
to UCA, Section 63-46b-15.

R710-2-9.  Amendments and Additions.
9.1  The following are amendments and additions to the

codes and standards adopted to regulate class C common state
approved explosives, placement and discharge of display
fireworks, and importer, wholesaler, display or special effects
operator licenses, as adopted in Section 1 of these rules:

9.2  UFC, Section 7802.3 is deleted, and amended to read
as follows:

9.2.1  For the following periods of time: June 1 through
July 31; December 1 through January 5; and 30 days before and
up to 5 days after the Chinese New Year; class C common state
approved explosives may be stored for retail sale as follows:

9.2.1.1  The retail seller shall notify the local fire authority
to where the class C common state approved explosives are to
be stored.

9.2.1.2  Class C common state approved explosives shall
not be stored in residences to include attached garages.

9.2.1.3  The local fire authority shall approve the storage
site of the class C common state approved explosives and may
use the following guidelines for acceptable places of storage:

9.2.1.3.1  In self storage units where the owner allows it.
9.2.1.3.2  In a temporary stand or trailer used for the retail

sales of Class C common state approved explosives, which must

be locked or secured when not open for business.
9.2.1.3.3  In a locked or secured truck, trailer, or other

vehicle at an approved location.
9.2.1.3.4  In a locked or secured container, garage, shed,

barn, or other building, which is detached from an inhabited
building.

9.2.1.3.5  Wholesalers warehouse.
9.2.1.3.6  An approved Group M occupancy.
9.2.1.3.7  Any other structure or location approved by the

authority having jurisdiction.
9.2.2  All other periods of time, except those stated in

Section 9.2(1) of these rules, the storage, use, and handling of
fireworks are prohibited, except as follows:

9.2.2.1  The storage and handling of fireworks are allowed
as required in IFC, Chapter 33 and these rules.

9.2.2.2  The use of fireworks for display is allowed as set
forth in IFC, Chapter 33 and these rules.

KEY:  fireworks
January 2, 2002 53-7-204
Notice of Continuation June 11, 2002
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R710.  Public Safety, Fire Marshal.
R710-3.  Assisted Living Facilities.
R710-3-1.  Introduction.

Pursuant to Title 53, Chapter 7, Section 204, of the Utah
Code Annotated 1953, the Utah Fire Prevention Board adopts
for the purpose of establishing minimum standards for
prevention of fire and for the protection of life and property
against fire and panic in assisted living facilities.

There is adopted as part of these rules the following codes
which are incorporated by reference:

1.1  International Fire Code (IFC), 2000 edition, as
published by the International Code Council, Inc. (ICC), except
as amended by provisions listed in R710-3-3, et seq.

1.2  International Building Code (IBC), 2000 edition, as
published by the International Code Council, Inc. (ICC), and as
adopted under the authority of the Uniform Building Standards
Act, Title 58, Chapter 56, Section 4, Utah Code Annotated 1953
and the Utah Administrative Code, R156-56-701.

1.3  Copies of the above code are on file in the Office of
Administrative Rules and the State Fire Marshal.

R710-3-2.  Definitions.
2.1  "Ambulatory" means a person who is capable of

achieving mobility sufficient to exit without the assistance of
another person.  An equivalency to "Ambulatory" may be
approved under the conditions stated in Section 3.3.7.

2.2  "Assisted Living Facility" means:
2.2.1  a Type 1 Assisted Living Facility, which is a

residential facility that provides a protected living arrangement
for ambulatory, nonrestrained persons who are capable of
achieving mobility sufficient to exit the facility without the
assistance of another person.

2.2.2  a Type 2 Assisted Living Facility, which is a
residential facility that provides an array of coordinated
supportive personal and health care services to residents who
meet the definition of semi-independent.

2.2.3  Assisted Living Facilities shall be classified as
follows:

2.2.3.1  "Type 1 and 2 Limited Capacity Assisted Living
Facility" means a facility accommodating five or less residents,
excluding staff.

2.2.3.2  "Type 1 and 2 Small Assisted Living Facility"
means a facility accommodating at least six and not more than
16 residents, excluding staff.

2.2.3.3  "Type 1 and 2 Large Assisted Living Facility"
means a facility accommodating more than sixteen residents,
excluding staff.

2.3  "Authority Having Jurisdiction (AHJ)" means the State
Fire Marshal, his duly authorized deputies, or the local fire
enforcement authority.

2.4  "Board" means Utah Fire Prevention Board.
2.5  "IBC" means International Building Code.
2.6  "ICC" means International Code Council, Inc.
2.7  "IFC" means International Fire Code.
2.8  "Licensing Authority" means the Utah Department of

Health or the Utah Department of Human Services.
2.9  "Semi-independent" means a person who is:
2.9.1  physically disabled but able to direct his or her own

care; or

2.9.2  cognitively impaired or physically disabled but able
to evacuate from the facility with the physical assistance of one
person.

2.10 "SFM" means State Fire Marshal.

R710-3-3.  Amendments and Additions.
3.1  General Requirements
3.1.1  All facilities shall be inspected annually and obtain

a certificate of fire clearance signed by the AHJ.
3.1.2  All facility administrators shall develop emergency

plans and preparedness as required in IFC, Chapter 4.
3.1.3  IFC, Chapter 9, Sections 907.3.1.2 and 907.3.1.9 is

deleted.
3.2  Type 1 Assisted Living Facilities
3.2.1  Type 1 Limited Capacity Assisted Living Facilities

shall be constructed in accordance with IBC, Residential Group
R-3, and maintained in accordance with the IBC and IFC.

3.2.2  Type 1 Limited Capacity Assisted Living Facility
required exits shall not be secured with dead bolts, chains, or
hasps.  Deadbolts that are interconnected with the latch, and
provide simultaneous retraction of both the deadbolt and the
latch, by the turning of the latch, is permitted.

3.2.3  Residents in Type 1 Limited Capacity Assisted
Living Facilities shall be housed on the first story only, unless
an approved outside exit leading to the ground level is provided
from any upper or lower level.  Split entry/split level type homes
in which stairs to the lower and upper level are equal or nearly
equal, may have residents housed on both levels when approved
by the AHJ.

3.2.4  In Type 1 Limited Capacity Assisted Living
Facilities, resident rooms on the ground level, shall have escape
or rescue windows as required in IBC, Chapter 10, Section
1009.

3.2.5  In Type 1 Limited Capacity Assisted Living
Facilities an approved independent smoke detector shall be
installed in each sleeping room and access hallway.

3.2.6  Type 1 Small Assisted Living Facilities shall be
constructed in accordance with IBC, Residential Group R-4, and
maintained in accordance with the IBC and IFC.

3.2.6.1  An automatic fire sprinkler system shall be
provided throughout buildings listed as Group R-4 that contain
more than eight occupants.  Listed quick response or residential
sprinkler heads shall be installed in patient or resident sleeping
areas.

3.2.7  Type 1 Small Assisted Living Facility required exits
shall not be secured with dead bolts, chains, or hasps.
Deadbolts that are interconnected with the latch, and provide
simultaneous retraction of both the deadbolt and the latch, by
the turning of the latch, is permitted.

3.2.8  Type 1 Large Assisted Living Facilities shall be
constructed in accordance with IBC, Institutional Group I-1, and
maintained in accordance with the IBC and IFC.

3.2.8.1 An automatic fire sprinkler system shall be
provided throughout buildings classified as Group I.  Listed
quick response or residential sprinkler heads shall be installed
in patient or resident sleeping areas.

3.3  Type 2 Assisted Living Facilities
3.3.1  Type 2 Limited Capacity Assisted Living Facilities

shall be constructed in accordance with IBC, Residential Group
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R-4, and maintained in accordance with the IBC and IFC.
3.3.1.1  An automatic fire sprinkler system shall be

provided throughout buildings classified as Group R-4 that
contain more than eight occupants.  Listed quick response or
residential sprinkler heads shall be installed in patient or
resident sleeping areas.

3.3.2  Type 2 Limited Capacity Assisted Living Facilities
shall have an approved automatic fire extinguishing system
installed in compliance with the IBC and IFC, or provide a staff
to a resident ratio of one to one on a 24 hour basis.

3.3.3  Type 2 Small Assisted Living Facilities shall be
constructed in accordance with IBC, Institutional Group I-1, and
maintained in accordance with the IBC and IFC.

3.3.3.1  An automatic fire sprinkler system shall be
provided throughout buildings classified as Group I.  Listed
quick response or residential sprinkler heads shall be installed
in patient or resident sleeping areas.

3.3.4 Type 2 Small Assisted Living Facilities shall have a
minimum corridor width of six feet.

3.3.5 Type 2 Large Assisted Living Facilities shall be
constructed in accordance with IBC, Institutional Group I-2, and
maintained in accordance with the IBC and IFC.

3.3.5.1  An automatic fire sprinkler system shall be
provided throughout buildings classified as Group I.  Listed
quick response or residential sprinkler heads shall be installed
in patient or resident sleeping areas.

3.3.6 Upon request to the Utah Department of Health for a
non-ambulatory variance as allowed in Utah Administrative
Code, R432-2-18, the following conditions shall be met:

3.3.6.1 The attending physician’s diagnosis and orders for
care.

3.3.6.2 Hospice plan of care if applicable
3.3.6.3 The facilities service plan which includes a

statement that the facility is willing and capable of meeting the
residents needs.

3.3.6.4 A statement from the responsible party stating that
they will be involved in the plan of care.

3.3.6.5 The resident will be provided with 24 hour/7 day
one to one care and that care giver will be capable of exiting the
resident from the facility in an emergency.

3.3.6.6 The authority having jurisdiction will be sent a
copy of this variance.

R710-3-4.  Repeal of Conflicting Board Actions.
All former Board actions, or parts thereof, conflicting or

inconsistent with the provisions of this Board action or of the
codes hereby adopted, are hereby repealed.

R710-3-5.  Validity.
The Board hereby declares that should any section,

paragraph, sentence, or word of this Board action, or the codes
adopted, be declared invalid, it is the intent of the Board that it
would have passed all other portions of this action, independent
of the elimination of any portions as may be declared invalid.

R710-3-6.  Conflicts.
In the event where separate requirements pertain to the

same situation in the adopted codes, the more restrictive
requirement shall govern, as determined by the AHJ.

R710-3-7.  Adjudicative Proceedings.
7.1  All adjudicative proceedings performed by the agency

shall proceed informally as set forth herein and as authorized by
UCA, Sections 63-46b-4 and 63-46b-5.

7.2  A person may request a hearing on a decision made by
the AHJ by filing an appeal to the Board within 20 days after
receiving final decision from the AHJ.

7.3  All adjudicative proceedings, other than criminal
prosecution, taken by the AHJ to enforce the Utah Fire
Prevention and Safety Act, and these rules, shall commence in
accordance with UCA, Section 63-46b-3.

7.4  The Board shall act as the hearing authority, and shall
convene as an appeals board after timely notice to all parties
involved.

7.5  The Board shall direct the SFM to issue a signed order
to the parties involved giving the decision of the Board within
a reasonable time of the hearing pursuant to UCA, Section 63-
46b-5(i).

7.6  Reconsideration of the Board’s decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

7.7  Judicial review of all final Board actions resulting
from informal adjudicative proceedings is available pursuant to
UCA, Section 63-46b-15.

KEY:  assisted living facilities
January 2, 2002 53-7-204
Notice of Continuation June 19, 2002
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R710.  Public Safety, Fire Marshal.
R710-4.  Buildings Under the Jurisdiction of the State Fire
Prevention Board.
R710-4-1.  Adoption of Fire Codes.

Pursuant to Title 53, Chapter 7, Section 204, of the Utah
Code Annotated 1953, the Utah Fire Prevention Board adopts
minimum rules for the prevention of fire and for the protection
of life and property against fire and panic in any publicly owned
building, including all public and private schools, colleges, and
university buildings, and in any building or structure used or
intended for use, as an asylum, hospital, mental hospital,
sanitarium, home for the aged, assisted living facility, children’s
home or day care center, or any similar institutional type
occupancy of any capacity; and in any place of assemblage
where fifty (50) or more persons may gather together in a
building, structure, tent, or room, for the purpose of amusement,
entertainment, instruction, or education.

There is further adopted as part of these rules the following
codes which are incorporated by reference:

1.1  National Fire Protection Association (NFPA),
Standard 101, Life Safety Code (LSC), 2000 edition, except as
amended by provisions listed in R710-4-3, et seq.  The
following chapters from NFPA, Standard 101 are the only
chapters adopted: Chapter 18 - New Health Care Occupancies;
Chapter 19 - Existing Health Care Occupancies; Chapter 20 -
New Ambulatory Health Care Occupancies; Chapter 21 -
Existing Ambulatory Health Care Occupancies; Chapter 22 -
New Detention and Correctional Occupancies; Chapter 23 -
Existing Detention and Correctional Occupancies; and other
sections referenced within and pertaining to these chapters only.

1.2  National Fire Protection Association (NFPA),
Standard 13, Installation of Sprinkler Systems, 1999 edition,
except as amended by provisions listed in R710-4-3, et seq.

1.3  National Fire Protection Association (NFPA),
Standard 72, National Fire Alarm Code, 1996 edition, except as
amended by provisions listed in R710-4-3, et seq.

1.4  National Fire Protection Association (NFPA),
Standard 70, National Electric Code (NEC), 1999 edition, as
adopted by the Uniform Building Standards Act, Title 58,
Chapter 56, Section 4, Utah Code Annotated 1953.  Wherever
there are sections or tables in the International Fire Code (IFC)
that reference "ICC Electrical Standard", the reference to "ICC
Electrical Standard" shall be replaced with "National Electric
Code".

1.5 International Building Code (IBC), 2000 edition, as
published by the International Code Council, Inc. (ICC), and as
adopted under the authority of the Uniform Building Standards
Act, Title 58, Chapter 56, Section 4, Utah Code Annotated 1953
and the Utah Administrative Code, R156-56-701.

1.6 International Fire Code (IFC), 2000 edition, as
published by the International Code Council, Inc. (ICC), except
as amended by provisions listed in R710-4-3, et seq.

1.7 International Mechanical Code (IMC), 2000 edition, as
published by the International Code Council, Inc., and as
adopted under the authority of the Uniform Building Standards
Act, Title 58, Chapter 56, Section 4, Utah Code Annotated 1953
and the Utah Administrative Code, R156-56-701.

1.8  International Fuel Gas Code (IFGC), 2000 edition, as
published by the International Code Council, and as adopted

under the authority of the Uniform Building Standards Act, Title
58, Chapter 56, Section 4, Utah Code Annotated 1953 and the
Utah Administrative Code, R156-56-701.

1.9  International Plumbing Code (IPC), 2000 edition, as
published by the International Code Council, Inc., and as
adopted under the authority of the Uniform Building Standards
Act, Title 58, Chapter 56, Section 4, Utah Code Annotated 1953
and the Utah Administrative Code, R156-56-701.

1.10  Copies of the above codes are on file in the Office of
Administrative Rules and the State Fire Marshal.

R710-4-2.  Definitions.
2.1  "Authority Having Jurisdiction (AHJ)" means the State

Fire Marshal, his authorized deputies, or the local fire
enforcement authority.

2.2  "AWWA" means American Water Works Association.
2.3  "Board" means Utah Fire Prevention Board.
2.4  "Bureau of Fire Prevention or Fire Prevention Bureau"

means the AHJ.
2.5  "Fire Chief or Chief of the Department" means the

AHJ.
2.6  "Fire Department" means the AHJ.
2.7  "Fire Marshal" means the AHJ.
2.8  "Fire Officer"means the State Fire Marshal, the state

fire marshal’s deputies, the fire chief or fire marshal of any
county, city, or town fire department, the fire officer of any fire
district or special service district organized for fire protection
purposes is the AHJ.

2.9  "IBC" means International Building Code.
2.10  "ICC" means International Code Council, Inc.
2.11  "IFC" means International Fire Code.
2.12  "IFGC" means International Fuel Gas Code.
2.13  "IMC" means International Mechanical Code.
2.14  "IPC" means International Plumbing Code.
2.15  "LSC" means Life Safety Code.
2.16  "NEC" means National Electric Code.
2.17  "NFPA" means National Fire Protection Association.
2.18  "SFM" means State Fire Marshal.
2.19  "UCA" means Utah State Code Annotated 1953 as

amended.

R710-4-3.  Amendments and Additions.
3.1  Door Closures
3.1.1 IFC, Chapter 7, Section 703.2.  Add the following

Exception.  In Group E Occupancies, where the corridor
occupant load is greater than 30 and the building does not have
an automatic fire sprinkler system installed, the door closures
may be of the friction hold-open type on classrooms doors only.

3.2  Dumpsters
3.2.1 IFC, Chapter 3, Section 304.3.3, with reference to

Group E Occupancies, is amended to add the following
requirement:

Dumpsters and containers with an individual capacity of
1.5 cubic yards (40.5 cubic feet)(1.15m) or more shall not be
stored in buildings or placed within 20 feet of combustible
walls, openings or combustible roof eave lines.

3.3  Fire Alarm Systems
3.3.1  General Provisions
3.3.1.1  Presignal feature type systems are prohibited,
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except in I-3 Occupancies.
3.3.1.2 Fire alarm system designs submitted to the AHJ,

shall include complete floor plans showing location of all
devices, occupancy use of each room, schematic wiring
diagrams, battery calculations, and any other items deemed
necessary.

3.3.2  Required Installations
3.3.2.1  Fire alarm systems shall be provided as required in

IFC, Chapter 9, Section 907, and LSC Chapters as adopted, and
in other rules promulgated by the Board.

3.3.2.2  All state-owned buildings, college and university
buildings, other than institutional, with an occupant load of 100
or more, all schools with an occupant load of 50 or more, shall
have an approved fire alarm system with the following features:

3.3.2.2.1  Products-of-combustion (smoke) detectors
installed throughout all corridors and common areas of egress at
the maximum prescribed spacing of thirty feet on center, and no
more than fifteen feet from the walls.

3.3.2.2.2  In other than fully sprinklered buildings,
automatic detectors shall be installed in each enclosed space,
other than corridors, at maximum prescribed spacing as
specified in NFPA, Standard 72, or by their listing.

3.3.2.2.3 Manual fire alarm boxes shall be provided as
required.  In public and private elementary and secondary
schools, manual fire alarm boxes shall be provided in the boiler
room, kitchen, and main administrative office of each building,
and any other areas as determined by the AHJ.

3.3.2.2.4  The fire alarm system shall be connected to a
proprietary panel, where provided within the complex.

3.3.3  Main Panel
3.3.3.1  An approved key plan drawing and operating

instructions shall be posted at the main fire alarm panel which
displays the location of all alarm zones and if applicable, device
addresses.

3.3.3.2  The main panel shall be located in a normally
attended area such as the main office or lobby. Location of the
Main Panel other than as stated above, shall require the review
and authorization of the SFM.  Where location as required
above is not possible, an electronically supervised remote
annunciator from the main panel shall be located in a supervised
area of the building.  The remote annunciator shall visually
indicate system power status, alarms for each zone, and give
both a visual and audible indication of trouble conditions in the
system.  All indicators on both the main panel and remote
annunciator shall be adequately labeled.

3.3.4  System Wiring
3.3.4.1  System Wiring shall be in accordance with the

following:
3.3.4.1.1  The Initiating Device circuits (IDC) shall be

Style D as defined in NFPA, Standard 72.
3.3.4.1.2  The Indicating Appliance circuits (IAC) shall be

Style Z as defined in NFPA, Standard 72.
3.3.4.1.3  Signaling line circuits shall be Style 6 or 7 as

defined in NFPA, Standard 72.
3.3.4.2  All junction boxes shall be adequately identified as

part of the fire alarm system.  Covers for the concealed boxes
shall be painted red.

3.3.5  System Devices
All equipment and devices shall be listed and/or labeled by

a nationally recognized testing laboratory for fire alarm use.
3.3.6  Fan Shut Down
3.3.6.1  The fan shut down relay(s) in the air handling

equipment shall be normally energized, and connected through
and controlled by a normally closed contact in the fire alarm
panel, or a normally closed contact of a remote relay under
supervision by the main panel.  The relays will transfer on
alarm, and shall not restore until the panel is reset.

3.3.6.2  Duct detectors required by the IMC, shall be
interconnected, and compatible with the fire alarm system.

3.3.7  Maintenance and Tests
The owner/administrator of each building shall insure

maintenance and testing as required in IFC, Chapter 9, Section
901.5 and 901.6.  A written log, verifying these tests, shall be
kept on file for inspection by the AHJ.

3.4  Fireworks
3.4.1 IFC, Chapter 33, Section 3301.1.3 is amended to

include the additional Exception:
5. The use of fireworks for display and retail sales is

allowed as set forth in UCA 53-7-220 and UCA 11-3-1.
3.5  Health Care Facilities
3.5.1  LSC Chapters 18, 19, 20 and 21, Sections 18.1.2.4,

19.1.2.4, 20.1.2.2  and 21.1.2.2 (Exiting Through Adjoining
Occupancies) exception is deleted.

3.5.2  LSC Chapter 19, Section 19.3.6.1, (Rooms Allowed
open to Corridor) exceptions No. 1, No. 5, No. 6, and No. 8 are
deleted.

3.6  Fire Department Connections
3.6.1  The fire department connection on automatic fire

sprinkler and standpipe systems shall be located a reasonable
distance as approved by the AHJ.

3.7  Fire Sprinklers and Standpipes
3.7.1 The potable water supply to automatic fire sprinkler

and standpipe systems shall be protected against backflow as
required in Utah Administrative Code, R156-56-707(41).

3.7.2  Antifreeze systems shall be protected against
backflow as required in Utah Administrative Code, R156-56-
707(42).

3.8  Water Supply Analysis
3.8.1  For proposed construction in both sprinklered and

unsprinklered occupancies, the owner or architect shall provide
an engineer’s water supply analysis evaluating the available
water supply.

3.8.2  The owner or architect shall provide the water supply
analysis during the preliminary design phase of the proposed
construction.

3.8.3  The water analysis shall be representative of the
supply that may be available at the time of a fire as required in
NFPA, Standard 13, Appendix A-9-2.1.

3.9  Fire Drills
3.9.1 IFC, Chapter 4, Section 405.2 is amended to include

the following to Group E as specified in Table 405.2:
A fire drill in secondary schools shall be conducted at least

every two months, to a total of four fire drills during the nine
month school year.  The first fire drill shall be conducted within
the first two weeks of the school year.

3.10  Institutional
3.10.1  IFC, Chapter 2, Section 202, Educational Group E,

Day care is amended as follows:  On line three delete the word
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"five" and replace it with the word "four".
3.10.2  IFC, Chapter 2, Section 202, Institutional Group I-1

is amended to add the following:  On line nine add "type 1" in
front of the words "assisted living facilities".

3.10.3  IFC, Chapter 2, Section 202, Institutional Group I-2
is amended as follows: On line three delete the word "five" and
replace it with the word "three".  On line eight after the words
"detoxification facilities" delete the rest of the paragraph, and
add the following: "ambulatory surgical centers with two or
more operating rooms where care is less than 24 hours and type
2 assisted living facilities.  Type 2 assisted living facilities with
five or fewer persons shall be classified as a Group R-4.  Type
2 assisted living facilities with at least six and not more than 16
residents shall be classified as a Group I-1 facility.

3.10.4  IFC, Chapter 2, Section 202, Institutional Group I-
2, Child care facility is amended as follows: On line two delete
the word "five" and replace it with the word "four".

3.10.5  IFC, Chapter 2, Section 202, Institutional Group I-4
day care facilities, Child care facility is amended as follows: On
line three delete the word "five" and replace it with the word
"four".  Also on line two of the Exception delete the word "five"
and replace it with the word "four".

3.11 Automatic Sprinkler Systems
3.11.1 IFC, Chapter 9, Section 903.2.5 is deleted and

rewritten as follows: An automatic fire sprinkler system shall be
provided throughout buildings with Group I fire areas.  Listed
quick response or residential sprinkler heads shall be installed
in patient ro resident sleeping areas.

3.11.2 IFC, Chapter 9, Section 903.2.9 is deleted and
rewritten as follows: An automatic fire sprinkler system shall be
provided throughout buildings with Group R-4 fire areas that
contain more than eight occupants.  Listed quick response or
residential sprinkler heads shall be installed in patient or
resident sleeping areas.

3.12  Retroactive Installation of Automatic Fire Alarm
Systems

3.12.1  IFC, Chapter 9, Sections 907.3.1.1, 907.3.1.2,
907.3.1.3, 907.3.1.4 and 907.3.1.9 is deleted.

R710-4-4.  Repeal of Conflicting Board Actions.
All former Board actions, or parts thereof, conflicting or

inconsistent with the provisions of this Board action or of the
codes hereby adopted, are hereby repealed.

R710-4-5.  Validity.
The Board hereby declares that should any section,

paragraph, sentence, or word of this Board action, or of the
codes hereby adopted, be declared, for any reason, to be invalid,
it is the intent of the Board that it would have passed all other
portions of this Board action, independent of the elimination
here from of any such portion as may be declared invalid.

R710-4-6.  Conflicts.
In the event where separate requirements pertain to the

same situation in the same code, or between different codes as
adopted, the more restrictive requirement shall govern, as
determined by the AHJ, or his authorized representative.

R710-4-7.  Adjudicative Proceedings.

7.1  All adjudicative proceedings performed by the agency
shall proceed informally as set forth herein and as authorized by
UCA, Sections 63-46b-4 and 63-46b-5.

7.2  A person may request a hearing on a decision made by
the AHJ, by filing an appeal to the Board within 20 days after
receiving final decision from the AHJ.

7.3  All adjudicative proceedings, other than criminal
prosecution, taken by the AHJ to enforce the Utah Fire
Prevention and Safety Act, and these rules, shall commence in
accordance with UCA, Section 63-46b-3.

7.4  The Board shall act as the hearing authority, and shall
convene as an appeals board after timely notice to all parties
involved.

7.5  The Board shall direct the SFM to issue a signed order
to the parties involved giving the decision of the Board within
a reasonable time of the hearing pursuant to UCA, Section 63-
46b-5(i).

7.6  Reconsideration of the Board’s decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

7.7  Judicial review of all final Board actions resulting
from informal adjudicative proceedings is available pursuant to
UCA, Section 63-46b-15.

KEY:  fire prevention, public buildings
January 2, 2002 53-7-204
Notice of Continuation June 12, 2002
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R710.  Public Safety, Fire Marshal.
R710-7.  Concerns Servicing Automatic Fire Suppression
Systems.
R710-7-1.  Adoption of Codes.

Pursuant to Title 53, Chapter 7, Section 204, Utah Code
Annotated 1953, the Utah State Fire Prevention Board adopts
rules to provide regulation to those concerns that service
Automatic Fire Suppression Systems.  These rules do not apply
to standpipe systems, deluge systems, or automatic fire sprinkler
systems.

There is adopted as part of these rules the following codes
which are incorporated by reference:

1.1  National Fire Protection Association, Standard 12,
Standard on Carbon Dioxide Extinguishing Systems, 2000
edition; N.F.P.A., Standard 12A, Halon 1301 Fire Extinguishing
Systems, 1997 edition; N.F.P.A., Standard 12B, Halon 1211
Fire Extinguishing Systems, 1990 edition; N.F.P.A., Standard
17, Standard for Dry Chemical Extinguishing Systems, 1998
edition; N.F.P.A., Standard 17A, Standard for Wet Chemical
Extinguishing Systems, 1998 edition; N.F.P.A., Standard 96,
Ventilation Control and Fire Protection of Commercial Cooking
Operations, 2001 edition; N.F.P.A., Standard 2001, Clean Agent
Fire Extinguishing Systems, 2000 edition.  The definitions
contained in these pamphlets shall pertain to these regulations.

1.2  Validity
If any section, subsection, sentence, clause, or phrase, of

these rules is, for any reason, held to be unconstitutional,
contrary to statute, or exceeding the authority of the SFM, such
decision shall not affect the validity of the remaining portion of
these rules.

1.3  Systems Prohibited
No person shall market, distribute, sell, install or service

any automatic fire suppression system in this state, unless:
1.3.1  It complies with these rules.
1.3.2  It has been tested by, and bears the label of a testing

laboratory which is accepted by the SFM as qualified to test
automatic fire suppression systems.

1.3.3  Automatic fire suppression systems using dry
chemical, manufactured before November 1994, shall not be
installed where grease laden vapors are produced.  Systems in
use prior to November 1994, are allowed to remain in service in
the original installation.

1.4  Copies of the above listed codes are on file in the
Office of Administrative Rules and the Office of the State Fire
Marshal.

R710-7-2.  Definitions.
2.1  "Annual" means a period of one year or 365 days.
2.2  "Board" means Utah Fire Prevention Board.
2.3  "Branch Office" means any location, other than the

primary business location, where business license, telephone,
advertising and servicing equipment is utilized.

2.4  "Certificates of Registration" means a written
document issued by the SFM to any person for the purpose of
granting permission to such person to perform any act or acts for
which authorization is required.

2.5  "Concern" means a person, firm, corporation,
partnership, or association, licensed by the SFM.

2.6  "Employee" means those persons who work for a

licensed concern which may include but are not limited to
assigned agents and others who work on a contractual basis with
a licensee using service tags of the licensed concern.

2.7  "Hydrostatic Test" means subjecting any cylinders
requiring periodic pressure testing procedures specified in these
rules.

2.8  "Inspection Authority" means the local fire authority,
or the SFM, and their authorized representatives.

2.9  "License" means a written document issued by the
SFM authorizing a concern to engage in the business of
servicing automatic fire suppression systems.

2.10  "N.F.P.A." means National Fire Protection
Association.

2.11  "Recognized Testing Laboratory" means a State Fire
Marshal list of acceptable labs.

2.12  "Service" means a complete check of an automatic
fire suppression system which includes the required service
procedures set forth by a manufacturer of an approved system or
the minimum service requirements as provided as set forth in
adopted N.F.P.A. standards.

2.13  "System" means an Automatic Fire Suppression
System.

2.14  "SFM" means Utah State Fire Marshal.
2.15  "UCA" means Utah State Code Annotated, 1953 as

amended.

R710-7-3.  Licensing.
3.1  License Required
No person or concern shall engage in the business of

selling, installing, servicing, repairing, testing or modifying any
automatic fire suppression system without obtaining a license
from the SFM, pursuant to these rules, expressly authorizing
such concern to perform such acts.

3.2  Type of License
3.2.1  Every license shall be identified by type.  The type

of license shall be determined on the basis of the act or acts
performed by the licensee or any of the employees.  Every
licensed concern shall be staffed by qualified personnel and
shall be properly equipped to perform the act or acts for the type
of license issued.

3.2.2  Licenses shall be any one, or combination of the
following:

3.2.2.1  Class H1 - A licensed concern which is engaged in
the installation, modification, service, or maintenance of
engineered and/or pre-engineered automatic fire suppression
systems.

3.2.2.2  Class H2 - A licensed concern which is engaged in
service and maintenance only of automatic fire suppression
systems to include hydrostatic testing.

3.3  Application
3.3.1  Application for a license to conduct business as an

automatic fire suppression system concern, shall be made in
writing to the SFM on forms provided by the SFM.  A separate
application for license shall be made for each separate place or
business location of the applicant (branch office).

3.3.2  The application for a license to conduct business as
an automatic fire suppression system concern, shall be
accompanied with proof of public liability insurance.  The
public liability insurance shall be issued by a public liability
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insurance carrier showing coverage of at least $100,000 for each
incident, and $300,000 in total coverage.  The licensee shall
notify the SFM within thirty days after the public liability
insurance coverage required is no longer in effect for any
reason.

3.4  Signature of Applicant
The application shall be signed by the applicant.  If the

application is made by a partnership, it shall be signed by all
partners.  If the application is made by a corporation or
association other than a partnership, it shall be signed by a
principal officer.

3.5  Equipment Inspection
The applicant or licensee shall allow the SFM and any of

his authorized deputies to enter, examine, and inspect any
premises, building, room or vehicle used by the applicant in the
service of automatic fire suppression systems to determine
compliance with the provisions of these rules.  The inspection
will be conducted during normal business hours, and the owner
or manager shall be given a minimum of 24 hours notice before
the appointed inspection.  The equipment inspection may be
conducted on an annual basis, and consent to inspect will be
obtained.  The applicant, license holder or certified employee of
the license holder, may be asked during the inspection by the
SFM or any of his deputies, to demonstrate skills or knowledge
used in servicing of automatic fire suppression systems.

3.6  Issuance and Posting of License
Following receipt of the properly completed application,

and compliance with the provisions of the statute and these
rules, the SFM shall issue a license.  Every license issued
pursuant to the provisions of these rules shall be posted in a
conspicuous place on the premises of the licensed concern.

3.7  Original, Valid Date
Original licenses shall be valid from the date of issuance

through December 31 of the year in which issued.  Thereafter,
each license shall be renewed annually and renewals shall be
valid from January 1 through December 31. Original licenses
purchased after July 1 and up to November 1 can be purchased
one time, at a one-half year fee.  Licenses issued on or after
November 1 will be valid through December 31 of the following
year.

3.8  Renewal, Valid Date
Application for renewal shall be made before January 1 of

each year on forms provided by the SFM.  The failure to renew
the license will cause the license to become invalid on January
1 of the next year.

3.9  Duplicate License
A duplicate license may be issued by the SFM to replace

any previously issued license, which has been lost or destroyed,
upon request.

3.10  Refusal to Renew
SFM may refuse to renew any license that is authorized,

pursuant to Section 8 of these rules.  The applicant will, upon
such refusal, have the same rights as are granted by Section 8 of
these rules to an applicant for an original license which has been
denied by the SFM.

3.11  Change of Address
Every licensee shall notify the SFM, in writing, within

thirty (30) days, of any change of address or location of
business.

3.12  Under Another Name
No licensee shall conduct the licensed business under a

name other than the name or names which appears on the
license.

3.13  Hiring and Termination
Every licensed concern shall, within thirty (30) days of

employment or termination of an employee or contracted agent
shall notify the SFM of the name, address, and certification
number of that person.

3.14  Minimum Age
No license shall be issued to any person as licensee who is

under eighteen (18) years of age.
3.15  Employer Responsibility
Every concern is responsible for the acts of its employees

or assigned agents relating to installation and servicing of
automatic fire suppression systems.

3.16  Restrictive Use
No license shall constitute authorization for any licensee,

or any of the employees or contracted agents, to enter upon, or
into, any property, building, or machinery without the consent
of the owner or manager.  No license shall grant authorization
to enforce the Uniform Fire Code or these rules.

3.17  Non-Transferable
No license issued pursuant to this section shall be

transferred from one concern to another.
3.18  Registration Number
Every license shall be identified by a number, delineated as

H-(number).  Such number may only be transferred from one
concern to another when approved by the SFM.

3.19  Minimum Materials and Equipment Required
At each business location or vehicle of the applicant where

servicing work is performed the following minimum material
and equipment requirements shall be maintained:

3.19.1  Calibrated scales with ability to:
3.19.1.1  Weigh gas cartridges to within 1/4 ounce of

manufacturers specifications.
3.19.1.2  Weigh cylinders accurately for systems being

serviced.
3.19.2  Nitrogen Pressure Filling Equipment
3.19.2.1  Nitrogen Supply
3.19.2.2  Pressure Regulator - 750 p.s.i. minimum
3.19.2.3  Filling Adapters
3.19.3  Dry Chemical Systems
3.19.3.1  Extinguishing agents, compatible with systems

serviced
3.19.3.2  Fusible links
3.19.3.3  Safety pins
3.19.3.4  An assortment of gaskets and "O" Rings

compatible with systems serviced
3.19.3.5  Gas cartridges as required according to

manufacture’s specifications
3.19.3.6  Current reference manuals, to include

manufacture’s service manuals
3.19.3.7  Cocking or Lockout Tool
3.19.4  Halon and CO2 Systems
3.19.4.1  Have access to, or meet the requirements for a

U.L. approved filling station.
3.19.4.2  Have available in inventory, or have immediate

access to, detectors compatible with systems serviced.
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3.19.4.3  Calibration equipment such as electrical testers
and detector testers.

3.19.4.4  Control panel components
3.19.4.5  Release valves
3.19.4.6  Current reference manuals
This list does not, however, include all items that may be

necessary in order to conduct a complete system installation,
modification or service.

3.20  Records
Accurate records shall be maintained for five years back by

the licensee of all service work performed.  These records shall
be made available to the SFM, or authorized deputies, upon
request.  These records shall include the following:

3.20.1  The name and address of all serviced locations
3.20.2  Type of service performed
3.20.3  Date and name of person performing the work

R710-7-4.  Certificates of Registration.
4.1  Required Certificates of Registration
No person shall service any automatic fire suppression

system without a certificate of registration issued by the SFM
pursuant to these rules expressly authorizing such person to
perform such acts.

4.2  Application
Application for a certificate of registration to work on

automatic fire suppression systems shall be made in writing to
the SFM on forms provided by the SFM.  The application shall
be signed by the applicant.

4.3  Examination
The SFM shall require all applicants for a certificate of

registration to take and pass a written examination, which may
be supplemented by practical tests to determine the applicant’s
knowledge to work on automatic fire suppression systems.
Pictured identification of the applicant for a certificate of
registration may be requested by the SFM or his deputies.
Examinations will be given according to the following schedule:

4.3.1  On the first and third Tuesdays of each month.
When holidays conflict with these days, the day immediately
following will be used.  An appointment will be made to take an
examination at least 24 hours in advance of the examination
date.

4.3.2  Examinations may be given at various field locations
as deemed necessary by the SFM.  Appointments for field
examinations are required.

4.4  Examination - Passing Grade
To successfully pass the written examination, the applicant

must obtain a minimum grade of seventy percent (70%) in each
portion of the examination taken.

4.5  Contents of Examination
The examination required shall include a written test of the

applicant’s knowledge of the work to be performed, the
provisions of these rules, and may include an actual
demonstration of his ability to perform the acts indicated on the
application.

4.6  Right to Contest
Every person who takes an examination for a certificate of

registration shall have the right to contest the validity of
individual questions of such examination.  Every contention as
to the validity of individual questions of the examination shall

be made in writing within 48 hours after taking said
examination.  The decision of the SFM shall be final.

4.7  Issuance
Following receipt of the completed application, compliance

with the provisions of these rules, and the successful completion
of the required examination, the SFM shall issue a certificate of
registration.

4.8  Original and Renewal Valid Date
Original certificates of registration will be valid from the

date of issuance through December 31 of the year in which
issued.  Thereafter, each certificate of registration will be
renewed annually and renewals will be valid from January 1
through December 31. Original certificates purchased after July
1 and up to November 1 can be purchased one time, at a one-
half year fee.  The failure to renew a certificate of registration
will cause the certificate of registration to become invalid of
January 1 of the next year.  The holder of an invalid certificate
of registration shall not perform any work on automatic fire
suppression systems. Original certificates of registration issued
on or after November 1 will be valid through December 31 of
the following year.

4.9  Renewal Date
Application for renewal will be made before January 1st of

each year.  Application for renewal will be made in writing on
forms provided by the SFM.

4.10  Re-examination
Every holder of a valid certificate of registration will take

a re-examination every five (5) years, from the date of original
certificate, to comply with the provisions of Section 4.3 of these
rules as follows:

4.10.1.  The re-examination to comply with the provisions
of Section 4.3 of these rules shall consist of one 25 question
open book examination to be mailed to the certificate holder at
least 60 days before the renewal date.

4.10.2  The 25 question re-examination will consist of
questions that focus on changes in the last five years to the
NFPA standards, the statute, and adopted practices of concerns
noted by the Board or SFM,.

4.10.3  The certificate holder is responsible to complete the
re-examination and return it to the SFM in sufficient time to
renew.

4.10.4  The certificate holder is responsible to return to the
SFM the correct renewal fees to complete that certificate
renewal.

4.11  Refusal to Renew
The SFM may refuse to renew any certificate of

registration for the reasons that is authorized pursuant to Section
8 of these rules.  The applicant will, upon such refusal, have the
same rights as are granted by Section 8 of these rules to an
applicant for an original certificate of registration which has
been denied by the SFM.

4.12  Inspection
The holder of a certificate of registration will submit such

certificate for inspection, upon request of the SFM, any
authorized deputies, or any local fire official.

4.13  Change of Address
Any change of address of any holder of a certificate of

registration will be reported by the registered person to the SFM
within thirty (30) days of such change.  Such change will also
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be made by the holder of the certificate of registration on the
reverse side of the certificate of registration card.

4.14  Duplicate
A duplicate certificate of registration may be issued by the

SFM to replace any previously issued certificate which has been
lost or destroyed.

4.15  Minimum Age
No certificate of registration shall be issued to any person

who is under eighteen (18) years of age.
4.16  Restrictive Use
4.16.1  No certificate of registration will constitute

authorization for any person to enter upon or into any property
or building.

4.16.2  No certificate of registration will constitute
authorization for any person to enforce any provisions of these
rules or the Uniform Fire Code.

4.16.3  Regardless of the acts authorized to be performed
by the licensed concern, only those acts for which the applicant
for a certificate of registration has qualified will be permissible
by such applicant.

4.17  Non-Transferable
Certificates of registration will not be transferable.

Individual certificates of registration will be carried by the
person to whom issued.

4.18  Limited Issuance
No certificate of registration will be issued to any person

unless that person is a licensee or an employee of a licensed
concern.

4.19  New Employees
New employees of a licensed concern may perform the

various acts while under the direct supervision of a person
holding a valid certificate of registration for a period not to
exceed forty-five (45) days from the initial date of employment.

4.20  Certificate Identification
Every certificate will be identified by a number, delineated

as HE-(number).

R710-7-5.  Service Tags and Labels.
5.1  Size and Color
Tags shall be not more than five and one-half inches (5-

1/2") in height, nor less than four and one-half inches (4-1/2")
in height, and not more than three inches (3") in width, nor less
than two and one-half inches (2-1/2") in width.  Tags may be
any color except red.

5.2  Attaching Tag
One service tag will be attached to each automatic fire

suppression system in such a position as to be conveniently
inspected

5.3  Signature and Certificate Number
5.3.1  The signature and certificate of registration number

of the person performing the work shall be signed legibly on the
service tag.

5.3.2  All information pertaining to complete date, type of
servicing, and type of system will be indicated on the tag by
perforations in the appropriate space provided.

5.4  New Tag
A new service tag will be attached to a properly functioning

system each time service is performed.  A system not in
compliance shall not receive a service tag, but shall receive a

non-compliance tag as required in Section 5.8.
5.5  Tag Warning
The following wording shall be placed at the top or

reinforced ring end of every tag:  "DO NOT REMOVE, BY
ORDER OF THE STATE FIRE MARSHAL".

5.6  Removal
No person shall deface, modify, alter or remove any active

service label or tag attached to or required to be attached to any
automatic fire suppression system.

5.7  Service Tag Information
All service tags shall be designed as required by the SFM.
5.8  Six Year Maintenance and Hydrostatic Test Labels
5.8.1  Six year maintenance and hydrostatic test labels will

be affixed by a heatless process.  The labels will be applied only
when the system is recharged or undergoes six year maintenance
servicing or hydrostatic testing.

5.8.2  Six year maintenance and hydrostatic test labels shall
be durable to withstand the effects of weather and adverse
conditions.

5.8.3  Six year maintenance and hydrostatic test labels will
be designed as shown below:

EXAMPLE OF SIX YEAR AND HYDROSTATIC TEST
LABEL

5.9  Non-Compliance Tags
5.9.1  Non-compliance tags will be affixed to any system

failing to meet service specifications and will be placed in a
conspicuous location on that system.

5.9.2  Non-compliance tags shall be red in color.
5.9.3  A system shall receive a non-compliance tag, when

the system fails to fully comply with manufactures
specifications or these rules.

5.9.4  After placing the non-compliance tag on the system,
the service person shall notify the local fire chief or his
authorized representative.  The service person shall also furnish
a copy of the service report to the authority having jurisdiction.

5.9.5  Non-compliance tags will be designed as required by
the SFM.

R710-7-6.  Requirements For All Approved Systems.
6.1  Service
6.1.1  Maintenance will be conducted on extinguishing

systems at least every six months or immediately after use or
activation.

6.1.2  When fusible links are a required portion of the
system, fusible links will be replaced yearly or as required by
the manufacturer of the system.

6.1.3  Fusible links will show the date when installed by
year only.

6.1.4  Fusible links will not be used after February 1 of the
next year showing a previous years date.

6.2  Interchanging of Parts
Interchanging of parts from different manufactured systems

is prohibited.  Parts shall be specifically listed and compatible
for use with the designed system.

6.3  Return of parts
All replaced parts to the system serviced will be returned

to the system owner or manager after completion of the service.
Parts that are required to be returned to the manufacturer due to
warranty are exempt.
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6.4  Restricted Service
Any system requiring a hydrostatic test, will not be

serviced until such system has been subjected to, and passed, the
required test.  A non-compliance tag will not be accepted to
meet the requirements of this section.

6.5  Service
At the time of installation, and during any service, all

servicing will be done in accordance with the manufacturers
instructions, adopted statutes, and these rules.  Systems will be
placed and remain in an operable condition, free from defects
which may cause malfunctions.  Discharge nozzles and piping
will be free of obstructions or substances.

R710-7-7.  Adjudicative Proceedings.
7.1  All adjudicative proceedings performed by the agency

shall proceed informally as authorized by UCA, Sections 63-
46b-4 and 63-46b-5.

7.2  The issuance, renewal, or continued validity of a
license or certificate of registration may be denied, suspended,
or revoked, if the SFM finds that the applicant, person employed
for, or the person having authority and management of a concern
servicing automatic fire suppression systems commits any of the
following violations:

7.2.1  The person or applicant is not the real person in
interest.

7.2.2  Material misrepresentation or false statement on the
application.

7.2.3  Refusal to allow inspection by the SFM, his duly
authorized deputies.

7.2.4  The person or applicant for a license or certificate of
registration does not have the proper facilities and equipment,
to conduct the operations for which application is made.

7.2.5  The person or applicant for a certificate of
registration does not possess the qualifications of skill or
competence to conduct the operations for which application was
made, as evidenced by failure to pass the examination and
practical tests pursuant to Section 4.2 of these rules.

7.2.6  The person or applicant has been convicted of any of
the following:

7.2.6.1  a violation of the provisions of these rules;
7.2.6.2  a crime of violence or theft; or
7.2.6.3  any crime that bears upon the person or applicant’s

ability to perform their functions and duties.
7.2.7  The person servicing automatic fire suppression

systems does not maintain adequate facilities, equipment, or
knowledge, to conduct operations as required in the
manufacturer’s instructions, statute, and rules.

7.2.8  The person or applicant is involved in conduct which
could be considered criminal, although such conduct did not
result in the filing of criminal charges against the person, but
where the evidence shows that the criminal act did occur, that
the person committed the act, and that the burden by a
preponderance of evidence could be established.

7.3  A person whose license or certificate of registration is
suspended or revoked by the SFM shall have an opportunity for
a hearing before the Board if requested by that person within 20
days after receiving notice.

7.4  All adjudicative proceedings, other than criminal
prosecution, taken by the SFM to enforce the Utah Fire

Prevention and Safety Act, and these rules, shall commence in
accordance with UCA, Section 63-46b-3.

7.5  The Board shall act as the hearing authority, and shall
convene after timely notice to all parties involved.  The Board
shall be the final authority on the suspension or revocation of a
license or certificate of registration.

7.6  The Board shall direct the SFM to issue a signed order
to the parties involved giving the decision of the Board within
a reasonable time of the hearing pursuant to UCA, Section 63-
46b-5(i).

7.7  Reconsideration of the Board decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

7.8  After a period of three years from the date of
revocation, the Board shall review the submitted written
application of a person whose license or certificate of
registration has been revoked.  After timely notice to all parties
involved, the Board shall convene to review the revoked persons
application, and that person shall be allowed to present
themselves and their case before the Board.  After the hearing,
the Board shall direct the SFM to allow the person to complete
the licensing or certification process or shall direct that the
revocation be continued.

7.9  Judicial review of all final Board actions resulting
from informal adjudicative proceedings is available pursuant to
UCA, Section 63-46b-15.

R710-7-8.  Fees.
8.1  Fee Schedule
8.1.1  Licenses (New and Renewals)
8.1.1.1  Type H1 (Marketing and Installation) . . . $200.00
If the concern currently is licensed to service portable fire

extinguishers the fee is $100.00.
8.1.1.2  Type H2 (Service Only) . . . . . . . . . . $100.00
If the concern currently is licensed to service portable fire

extinguishers the fee is $50.00.
8.1.1.3  Branch Office License. . . . . . . . . . . $100.00
8.1.2  Certificates of Registration (New and Renewals)
8.1.2.1  Certificate of Registration. . . . . . . .  $30.00
If the individual currently is certified as a portable fire

extinguisher technician the fee is $10.00
8.1.3  License Transfer . . . . . . . . . . . . .  $50.00
8.1.4  Examinations
8.1.4.1  Initial Examination. . . . . . . . . . . .  $20.00
8.1.4.2  Re-Examination . . . . . . . . . . . . . .  $15.00
8.1.4.3  Five (5) Year Examination. . . . . . . . .  $20.00
8.2  Payment of Fees
The required fee will accompany the application for license

or certificate of registration.  License or certificate of
registration fees will be refunded if the application is denied.

8.3  Late Renewal Fees
8.3.1  Any license or certificate of registration not renewed

before January 1 will be subject to an additional fee equal to
10% of the required inspection fee.

8.3.2  When a certificate of registration has expired for
more than one year, an application will be made for an original
certificate as if the application was being made for the first time.
Examinations will be re-taken with initial fees.
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R710.  Public Safety, Fire Marshal.
R710-9.  Rules Pursuant to the Utah Fire Prevention Law.
R710-9-1.  Title and Authority.

1.1  These rules shall be known as the "Rules Pursuant to
the Utah Fire Prevention Law", and may be cited as such, and
will be hereafter referred to as "these rules".

1.2  These rules are promulgated in accordance with Title
53, Chapter 7, Section 204, Utah Code Annotated 1953, as
amended.

R710-9-2.  Definitions.
2.1  "Academy" means Utah Fire and Rescue Academy.
2.2  "Academy Director" means the Director of the Utah

Fire and Rescue Academy.
2.3  "Administrator" means Fire Service Education

Administrator.
2.4  "Board" means Utah Fire Prevention Board.
2.5  "Certification Council" means Utah Fire Service

Certification Council.
2.6  "Coordinator" means Fire Education Program

Coordinator.
2.7  "Division" means State Fire Marshal.
2.8  "ICC" means International Code Council, Inc.
2.9  "IFC" means International Fire Code.
2.10  "Institutional occupancy" means asylums, mental

hospitals, hospitals, sanitariums, homes for the aged, residential
health care facilities, children’s homes or institutions, or any
similar institutional occupancy.

2.11  "LFA" means Local Fire Authority.
2.12  "NFPA" means National Fire Protection Association.
2.13 "Place of assembly" means where 50 or more people

gather together in a building, structure, tent, or room for the
purpose of amusement, entertainment, instruction, or education.

2.14  "Plan" means Fire Academy Strategic Plan.
2.15  "SFM" means State Fire Marshal.
2.16  "Standards Council" means Fire Service Standards

and Training Council.
2.17  "Sub-Committee" means Fire Prevention Board

Budget Sub-Committee or Amendment Sub-Committee.
2.18  "UCA" means Utah Code Annotated, 1953.

R710-9-3.  Specific Editions of the Fire Code and Standards.
3.1  The International Fire Code (IFC), 2000 edition,

excluding appendices, as promulgated by the International Code
Council, Inc., is hereby adopted and incorporated by reference
as the state fire code, for the safeguarding of life and property
from the hazards of fire and explosion, except as amended by
provisions listed in R710-9-6, et seq.

3.2  National Fire Protection Association (NFPA),
Standard 160, Standard for Flame Effects Before an Audience,
1998 edition, except as amended by provisions listed in R710-9-
6, et seq.

R710-9-4.  Conduct of Board Members and Board Meetings.
4.1  Board meetings shall be presided over and conducted

by the chairman and in his absence the vice chairman or the
chairman’s designee.

4.2  A quorum shall be required to approve any action of
the Board.

4.3  The chairman of the Board and Board members shall
be entitled to vote on all issues considered by the Board.  A
Board member who declares a conflict of interest or where a
conflict of interest has been determined, shall not vote on that
particular issue.

4.4  Meetings of the Board shall be conducted in
accordance with an agenda, which shall be submitted to the
members by the division, not less that 21 days before the
regularly scheduled Board meetings.

4.5  Public notice of Board meetings shall be made by the
Division as prescribed in UCA Section 52-4-6.

4.6  The division shall provide the Board with a secretary
who shall prepare minutes and shall perform all secretarial
duties necessary for the Board to fulfill its responsibility.  The
minutes of Board meetings shall be completed and sent to Board
members at least 14 days prior to the scheduled Board meeting.

4.7  A Board members standing on the Board shall come
under review after two unexcused absences in one year from
regularly scheduled board meetings.  The Board members name
shall be submitted to the governors office for status review.

R710-9-5.  Procedures to Amend the International Fire
Code.

5.1  All requests for amendments to the IFC shall be
submitted to the division on forms created by the division, for
presentation to the Board at the next regularly scheduled Board
meeting.

5.2  Requests for amendments received by the division less
than 21 days prior to any regularly scheduled meeting of the
Board may be delayed in presentation until the next regularly
scheduled Board meeting.

5.3  Upon presentation of a proposed amendment, the
Board shall do one of the following:

5.3.1  accept the proposed amendment as submitted or as
modified by the Board;

5.3.2  reject the proposed amendment;
5.3.3  submit the proposed amendment to the Board

Amendment Subcommittee for further study; or
5.3.4  return the proposed amendment to the requesting

agency, accompanied by Board comments, allowing the
requesting agency to resubmit the proposed amendment with
modifications.

5.4  The Board Amendment Subcommittee shall report its
recommendation to the Board at the next regularly scheduled
Board meeting.

5.5  The Board shall make a final decision on the proposed
amendment at the next Board meeting following the original
submission.

5.6  The Board may reconsider any request for amendment,
reverse or modify any previous action by majority vote.

5.7  When approved by the Board, the requesting agency
shall provide to the division within 45 days, the completed
ordinance.

5.8  The division shall maintain a list of amendments to the
IFC that have been granted by the Board.

5.9  The division shall make available to any person or
agency copies of the approved amendments upon request, and
may charge a reasonable fee for multiple copies in accordance
with the provisions of UCA, 63-2-203.



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 299

R710-9-6.  Amendments and Additions.
The following amendments and additions are hereby

adopted by the Board for application statewide:
6.1 Institutional
6.1.1  IFC, Chapter 2, Section 202, Educational Group E,

Day care is amended as follows: On line three delete the word
"five" and replace it with the word "four".

6.1.2  IFC, Chapter 2, Section 202, Institutional Group I-1
is amended to add the following:  On line nine add "type 1" in
front of the words "assisted living facilities".

6.1.3  IFC, Chapter 2 Section 202, Institutional Group I-2
is amended as follows: On line three delete the word "five" and
replace it with the word "three".  On line eight after the words
"detoxification facilities" delete the rest of the paragraph, and
add the following: "ambulatory surgical centers with two or
more operating rooms where care is less than 24 hours and type
2 assisted living facilities.  Type 2 assisted living facilities with
five or fewer persons shall be classified as a Group R-4.  Type
2 assisted living facilities with at least six and not more than 16
residents shall be classified as a Group I-1 facility.

6.1.4  IFC, Chapter 2, Section 202, Institutional Group I-2,
Child care facility is amended as follows: On line two delete the
word "five" and replace it with the word "four".

6.1.5  IFC, Chapter 2, Section 202, Institutional Group I-4
day care facilities, Child care facility is amended as follows: On
line three delete the word "five" and replace it with the word
"four".  Also on line two of the Exception delete the word "five"
and replace it with the word "four".

6.2  Record Drawings
6.2.1  IFC, Chapter 9, Section 901.2.1 is amended to add

the following: The code official has the authority to request
record drawings ("as builts") to verify any modifications to the
previously approved construction documents.

6.2.2  IFC, Chapter 9, Section 902.1 Definitions, RECORD
DRAWINGS is deleted and rewritten as follows: Drawings ("as
builts") that document all aspects of a fire protection system as
installed.

6.3  Automatic Fire Sprinkler Systems
6.3.1  IFC, Chapter 9, Section 903.2.5 is deleted to include

the exception and rewritten as follows: An automatic fire
sprinkler system shall be provided throughout buildings with
Group I fire areas.  Listed quick response or residential sprinkler
heads shall be installed in patient or resident sleeping areas.

6.4  Class K Portable Fire Extinguishers
6.4.1  IFC, Chapter 9, Section 906.4, and NFPA, Standard

10, Section 2-3.2, 1998 edition, is deleted and replaced with the
following:

6.4.1.1  Class K labeled portable fire extinguishers shall be
provided for the protection of commercial food heat-processing
equipment using vegetable or animal oils and fat cooking media.
A placard shall be provided and placed above the Class K
portable fire extinguisher that states that if a fire protection
system exists, it shall be activated prior to use of the Class K
portable fire extinguisher.

6.4.1.2  Those existing sodium or potassium bicarbonate
dry-chemical portable fire extinguishers, having a minimum
rating of 40-BC, and specifically placed for protection of
commercial food heat-processing equipment, shall be allowed
to remain in use in the kitchen area to provide protection to

hazards other than the commercial food heat-processing oils and
cooking media.

6.5 Retroactive Installations of Automatic Fire Alarm
Systems in Existing Buildings

6.5.1 IFC, Chapter 9, Sections 907.3.1.1, 907.3.1.2,
907.3.1.3, 907.3.1.4, 907.3.1.6, 907.3.1.7, 907.3.1.8 and
907.3.1.9 are deleted.

6.6  Backflow Protection
6.6.1  The potable water supply to automatic fire sprinkler

systems and standpipe systems shall be protected against
backflow as required in Utah Administrative Code, R156-56-
707(41).

6.7  Exit Signs
6.7.1  IFC, Chapter 10, Section 1003.2.10 is amended to

add the following section: 1003.2.10.1.1 Floor-level exit signs.
Where exit signs are required in Section 1003.2.10.1, additional
approved exit signs that are internally or externally illuminated,
photo luminescent or self-luminous, shall be provided in all
corridors serving guest rooms of R-1 occupancies and
amusement building exits.  The bottom of such signs shall not
be less than six inches (152mm) nor more than 8 inches
(203mm) above the floor level and shall indicate the path of
travel. For exit and access doors, the sign shall be on the door
or adjacent to the door with the closest edge of the sign within
eight inches (203mm) of the door frame.

6.8  Fireworks
6.8.1  IFC, Chapter 33, Section 3301.1.3 is amended to add

the following Exception: 5. The use of fireworks for display and
retail sales is allowed as set forth in UCA 53-7-220 and UCA
11-3-1.

6.9  Flammable and Combustible Liquids
6.9.1 IFC, Chapter 34, Section 3404.4.3 is amended as

follows: Delete 3403.6 on line three and replace it with 3403.4.
6.10  Liquefied Petroleum Gas
6.10.1  IFC, Chapter 38, Section 3809.12, is amended as

follows: Delete 20 from line three and replace it with 10.

R710-9-7.  Fire Advisory and Code Analysis Committee.
7.1  There is created by the Board a Fire Advisory and

Code Analysis Committee whose duties are to provide direction
to the Board in the matters of fire prevention and building
codes.

7.2  The committee shall serve in an advisory position to
the Board, members shall be appointed by the Board, shall serve
for a term of three years, and shall consist of the following
members:

7.2.1  A member of the State Fire Marshal’s Office.
7.2.2  The Code Committee Chairman of the Fire Marshal’s

Association of Utah.
7.2.3  A fire marshal from a local fire department.
7.2.4  A fire inspector or fire officer involved in fire

prevention duties.
7.2.5  A member appointed at large.
7.3  This committee shall join together with the Uniform

Building Code Commission Fire Protection Advisory
Committee to form the Unified Code Analysis Council.

7.4  The Council shall meet as directed by the Board or as
directed by the Building Codes Commission or as needed to
review fire prevention and building code issues that require
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definitive and specific analysis.
7.5  The Council shall select one of it’s members to act in

the position of chair and another to act as vice chair.  The chair
and vice chair shall serve for one year terms on a calendar year
basis.  Elections for chair and vice chair shall occur at the
meeting conducted in the last quarter of the calendar year.

7.6  The chair or vice chair of the council shall report to the
Board or Building Codes Commission recommendations of the
Council with regard to the review of fire and building codes.

R710-9-8.  Fire Service Education Administrator and Fire
Education Program Coordinator.

8.1  There is created by the Board a Fire Service Education
Administrator for the State of Utah.  This Administrator shall be
the State Fire Marshal.

8.2  The Administrator shall oversee statewide fire service
education of all personnel receiving training monies from the
Fire Academy Support Account.

8.2.1  The Administrator shall oversee fire service
education in fire suppression, fire prevention, fire
administration, operations, hazardous materials, rescue, fire
investigation, and public fire education in the State of Utah.

8.3  The Administrator shall dedicate sufficient time and
efforts to ensure that those monies dedicated from the Fire
Academy Support Account are expended in the best interests of
all personnel receiving fire service education.

8.4  The Administrator shall ensure equitable monies are
expended in fire service education to volunteer, career, and
prospective fire service personnel.

8.5  The Administrator shall as directed by the Board,
solicit the legislature for funding to ensure that fire service
personnel receive sufficient monies to receive the education
necessary to prevent loss of life or property.

8.6  The Administrator shall oversee the Fire Department
Assistance Grant program by completing the following:

8.6.1  Insure that a broad based selection committee is
impaneled each year.

8.6.2  Compile for presentation to the Board the proposed
grants.

8.6.3  Receive the Board’s approval before issuing the
grants.

8.7  The Administrator shall if necessary, establish
proposed changes to fire service education statewide, insuring
personnel receive the most proficient and professional training
available, insure completion of agreements and contracts, and
insure that payments on agreements and contracts are completed
expeditiously.

8.8  The Administrator shall report to the Board at each
regularly scheduled Board meeting the current status of fire
service education statewide.  The Administrator shall present
any proposed changes in fire service education to the Board, and
receive direction and approval from the Board, before making
those changes.

8.9  To assist the Administrator in statewide fire service
education there is hereby created a Fire Education Program
Coordinator.

8.10  The Coordinator shall conduct fire service education
evaluations, budget reviews, performance audits, and oversee
the effectiveness of fire service education statewide.

8.11  The Coordinator shall ensure that there is an
established Utah Fire Service Strategic Training Plan for fire
service education statewide.  The Coordinator shall work with
the Academy Director to update the Strategic Plan and keep it
current to the needs of the fire service.

8.12  The Coordinator shall report findings of audits,
budgetary reviews, training contracts or agreements, evaluation
of training standards, and any other necessary items of interest
with regard to fire service education to the Administrator.

8.13  The Coordinator shall ensure that contracts are
established each year for training and education of fire
personnel that meets the needs of those involved in fire service
education statewide.

8.14  The Coordinator shall be the staff assistant to the Fire
Service Standards and Training Council and shall present
agenda items to the Council Chair that need resolution or
review.  As the staff assistant to the Training Council, the
coordinator shall ensure that appointed members attend,
encourage that the decisions made further the interests of fire
service education statewide, and ensure that the Board is kept
informed of the Training Council’s decisions.

R710-9-9.  Enforcement of the Rules of the State Fire
Marshal.

9.1  Fire and life safety plan reviews of new construction,
additions, and remodels of state owned facilities shall be
conducted by the SFM, or his authorized deputies.  State owned
facilities shall be inspected by the SFM, or his authorized
deputies.

9.2  Fire and life safety plan reviews of new construction,
additions, and remodels of public and private schools shall be
completed by the SFM, or his authorized deputies, and the LFA.

9.3  Fire and life safety plan reviews of new construction,
additions, and remodels of publicly owned buildings, privately
owned colleges and universities, and institutional occupancies,
with the exception of state owned buildings, shall be completed
by the LFA.  If not completed by the LFA, the SFM, or his
authorized deputies shall complete the plan review.

9.4  The following listed occupancies shall be inspected by
the LFA.  If not completed by the LFA, the SFM, or his
authorized deputies shall inspect.

9.4.1  Publicly owned buildings other than state owned
buildings as referenced in 9.1 of this rule.

9.4.2  Public and private schools.
9.4.3  Privately owned colleges and universities.
9.4.4  Institutional occupancies as defined in Section 9-2

of this rule.
9.4.5  Places of assembly as defined in Section 9-2 of this

rule.
9.5  The Board shall require prior to approval of a grant the

following:
9.5.1  That the applying fire agency be actively

participating in the statewide fire statistics reporting program.
9.5.2  The Board shall also require that the applying fire

agency be actively working towards structural or wildland
firefighter certification through the Utah Fire Service
Certification System.

R710-9-10.  Fire Service Standards and Training Council.
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10.1  There is created by the Board, the Fire Service
Standards and Training Council, whose duties are to provide
direction to the Board and Academy in matters relating to fire
service standards, training, and certification.

10.2  This Council shall serve in an advisory position to the
Board, members shall be appointed by the Board, shall serve
three year terms, and shall consist of the following members:

10.2.1  Representative from the Utah State Fire Chiefs
Association.

10.2.2  Representative from the Utah State Firemen’s
Association.

10.2.3  Representative from the Fire Marshal’s Association
of Utah.

10.2.4  Specialist in hazardous materials representing the
Hazardous Materials Institute.

10.2.5  Fire/arson investigator representing the Utah
Chapter of the International Association of Arson Investigators.

10.2.6  Specialist in wildland fire suppression and
prevention from the Utah State Division of Forestry, Fire and
State Lands.

10.2.7  Representative from the International Association
of Firefighters.

10.2.8  Representative from the Utah Fire Service
Certification Council.

10.2.9  Representative from the fire service that sits on the
Utah State Emergency Medical Services Committee.

10.2.10  Representative from the Utah Fire Training
Officers Association.

10.3  The Council shall meet quarterly and may hold other
meetings as necessary for proper transaction of business.  The
majority of the Council shall be present to constitute a quorum.

10.4  The Council shall select one of its members to act in
the position of chair, and another member to act as vice chair.
The chair and vice chair shall serve one year terms on a calendar
year basis.  Elections for chair and vice chair shall occur at the
meeting conducted in the last quarter of the calendar year.  If
voted upon by the council, the vice chair will become the chair
the next succeeding calendar year.

10.5  If a council member has two or more unexcused
absences during a 12 month period, from regularly scheduled
Council meetings, it is considered grounds for dismissal pending
review by the Board.  The Coordinator shall submit the name of
the Council member to the Board for status review.

10.6  A member of the Council may have a representative
of their respective organization sit in proxy of that member, if
submitted in writing and approved by the Coordinator prior to
the meeting.

10.7 The Chair or Vice Chair of the Council shall report to
the Board the activities of the Council at regularly scheduled
Board meetings.  The Coordinator may report to the Board the
activities of the Council in the absence of the Chair or Vice
Chair.

10.8  The Council shall consider all subjects presented to
them, subjects assigned to them by the Board, and shall report
their recommendations to the Board at regularly scheduled
Board meetings.

R710-9-11.  Fire Prevention Board Budget and Amendment
Sub-Committees.

11.1  There is created two Fire Prevention Board Sub-
Committees known as the Budget Subcommittee and the
Amendment Subcommittee.  The subcommittees membership
shall be appointed from members of the Board.

11.2  Membership on the Sub-Committee shall be by
appointment of the Board Chair or as volunteered by Board
members.  Membership on the Sub-Committee shall be limited
to four Board members.

11.3  The Sub-Committee shall meet as necessary and shall
vote and appoint a chair to represent the Sub-Committee at
regularly scheduled Board meetings.

R710-9-12.  Utah Fire Service Certification Council.
12.1  There is created by the Board, the Utah Fire Service

Certification Council, whose duties are to oversee fire service
certification in the State of Utah.

12.2  The Certification Council shall be made up of 12
members, appointed by the Academy Director, approved by the
Board, and each member shall serve three year terms.

12.3  The Certification Council shall be made up of users
of the certification system and comprise both paid and volunteer
fire personnel, members with special expertise, and members
from various geographical locations in the state.

12.4  The purpose of the Certification Council is to provide
direction on all aspects of certification, and shall report the
activities of the Certification Council to the Fire Service
Standards and Training Council.

12.5 Functioning of the Certification Council with regard
to certification, re-certification, testing, meeting procedures,
examinations, suspension, denial, annulment, revocation,
appeals, and reciprocity, shall be conducted as specified in the
Utah Fire Service Voluntary Certification Program, Policy and
Procedures Manual.

12.6  A copy of the Utah Fire Service Voluntary
Certification Program, Policy and Procedures Manual, shall be
kept on file at the State Fire Marshal’s Office and the Utah Fire
and Rescue Academy.

R710-9-13.  Utah Fire and Rescue Academy.
13.1  The fire service training school shall be known as the

Utah Fire and Rescue Academy.
13.2  The Director of the Utah Fire and Rescue Academy

shall report to the Administrator the activities of the Academy
with regard to completion of the agreed academy contract.

13.3  The Academy Director may recommend to the
Administrator or Coordinator new or expanded standards
regarding fire suppression, fire prevention, public fire
education, safety, certification, and any other items of necessary
interest about the Academy.

13.4  The Academy shall receive approval from the
Administrator, after being presented to the Standards and
Training Council, any substantial changes in Academy training
programs that vary from the agreed contract.

13.5  The Academy Director shall provide to the
Coordinator by October 1st of each year, a numerical summary
of those students attending the Academy in the following
categories:

13.6.1  Those participating in the certification process and
those who have received certification during the previous
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contract period.
13.6.2  Those working towards and those who have

received an Associate in Fire Science in the previous contract
period.

13.6.3 Those who have completed other Academy classes
during the previous contract period.

13.6  The Academy Director shall provide to the
Coordinator by October 1st of each year, a numerical
comparison of the categories required in Section 13.5,
comparing attendance in the previous contract period.

13.7  The Academy Director shall provide to the
Coordinator by October 1st of each year, in accepted budgeting
practices, a cost analysis of classes provided by the Academy,
and the cost per student to the Academy to provide those
classes.

13.8  The Academy Director shall provide to the
Coordinator by October 1st of each year, a numerical summary
of those students attending Academy courses in the following
categories:

13.8.1  Non-fire service personnel enrolled in college
courses.

13.8.2  Volunteer or career fire service personnel enrolled
in college credit courses.

13.8.3  Volunteer or career fire service personnel enrolled
in non-credit continuing education courses.

13.9  The Academy Director shall present to the
Coordinator by January of each year, proposals to be
incorporated in the Academy contract for the next fiscal year.

R710-9-14.  Deputizing Persons to Act as Special Deputy
State Fire Marshals.

14.1  Special deputy state fire marshals may be appointed
by the SFM to positions of expertise within the regular scope of
the Fire Marshal’s Office.

14.2  Special deputy state fire marshals may also be
appointed to assist the Fire Marshal’s Office in establishing and
maintaining minimum fire prevention standards in those
occupancies listed in the Fire Prevention Law.

14.3  Special deputy state fire marshals shall be appointed
after review by the State Fire Marshal in regard to their
qualifications and the overall benefit to the Office of the State
Fire Marshal.

14.4  Special deputy state fire marshals shall be appointed
by completing an oath and shall be appointed for a specific
period of time.

14.5  Special deputy state fire marshals shall have a picture
identification card and shall carry that card when performing
their assigned duties.

R710-9-15.  Repeal of Conflicting Board Actions.
All former Board actions, or parts thereof, conflicting or

inconsistent with the provisions of this Board action or of the
codes hereby adopted, are hereby repealed.

R710-9-16.  Validity.
The Utah Fire Prevention Board hereby declares that

should any section, paragraph, sentence, or word of this Board
action, or of the codes hereby adopted, be declared invalid, it is
the intent of the Utah Fire Prevention Board that it would have

passed all other portions of this action, independent of the
elimination of any portion as may be declared invalid.

R710-9-17.  Adjudicative Proceedings.
17.1  All adjudicative proceedings performed by the

agency shall proceed informally as set forth herein and as
authorized by UCA, Sections 63-46b-4 and 63-46b-5.

17.2  If a city, county, or fire protection district refuses to
establish a method of appeal regarding a portion of the UFC, the
appealing party may petition the Board to act as the board of
appeals.

17.3  A person may request a hearing on a decision made
by the SFM, his authorized deputies, or the LFA, by filing an
appeal to the Board within 20 days after receiving final
decision.

17.4  All adjudicative proceedings, other than criminal
prosecution, taken by the SFM, his authorized deputies, or the
LFA, to enforce the Utah Fire Prevention and Safety Act and
these rules, shall commence in accordance with UCA, Section
63-46b-3.

17.5  The Board shall act as the hearing authority, and shall
convene as an appeals board after timely notice to all parties
involved.

17.6  The Board shall direct the SFM to issue a signed
order to the parties involved giving the decision of the Board
within a reasonable time of the hearing pursuant to UCA,
Section 63-46b-5(i).

17.7  Reconsideration of the Board’s decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

17.8  Judicial review of all final Board actions resulting
from informal adjudicative proceedings is available pursuant to
UCA, Section 63-46b-15.

KEY:  fire prevention, law
January 2, 2002 53-7-204
Notice of Continuation June 12, 2002
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R746.  Public Service Commission, Administration.
R746-210.  Utility Service Rules Applicable Only to Electric
Utilities.
R746-210-1.  Public Utility Regulatory Policy Act (PURPA)
Standards for Master-Metered Multiple Tenancy Dwellings.

A.  The Public Utility Regulatory Policy Act (PURPA)
standards for Master Metered Multiple Tenancy Dwellings as set
forth below are hereby adopted by the Commission.

1.  Section 113 of PURPA 16 USCA states:
"To the extent determined appropriate under Section

115(d), master metering of electric service in the case of new
buildings shall be prohibited or restricted to the extent necessary
to carry out the purpose of this Title.

Section 115(d) states:
"Separate metering shall be determined appropriate for any

new building for purposes of section 113(b)(1) if --
(1)  there is more than one unit in such building,
(2)  the occupant of each such unit has electric energy used

in such unit, and
(3)  with respect to such portion of electric energy used in

such unit, the long-run benefits to the electric consumers in such
building exceed the costs of purchasing and installing separate
meters in such building.

R746-210-2.  Exemptions.
A.  Automatic Exemptions -- Separate individual metering

is not required for:
1.  Those portions of transient multiple occupancy

buildings and transient mobile home parks normally used as
temporary domiciles in such buildings as hotels, motels,
dormitories, rooming houses, hospitals, nursing homes and
those mobile home park sections designated for travel trailers;

2.  Residential unit space in multiple occupancy buildings
where all space heating, water heating, ventilation and cooling
are provided through central systems and where the electric load
within each unit that is controlled by the tenant is projected to
be 250 kWh or less per month and where the utility has been
provided reasonable substantiation of the load projection;

3.  Common building areas such as hallways, elevators,
reception and/or washroom, security lighting areas.

4.  Commercial unit space which is:
a.  Subject to alternation with change in tenants as

evidenced by temporary as distinguished from permanent type
of load bearing wall and floor construction separating the
commercial unit spaces, and

b.  Non-energy intensive as evidenced by connected loads
other than space heating, water heating, and air-conditioning of
five watts or less per square foot of occupied space.

R746-210-3.  Exemptions Requiring a Cost-Effectiveness
Test.

Cases not covered under "automatic exemptions" will be
granted an exemption if the benefit-to-cost ratio is less than one
(1) with respect to separate metering using the cost effectiveness
test guidelines described below.  The burden of proof rests with
the person requesting exemption and the evidence required to
sustain that burden must demonstrate that the long-run benefits
of individual metering to the electric consumer are less than the
costs of purchasing and installing separate meters.  Written

requests to the utility for an exemption will be given
consideration based upon the following criteria and conditions:

A.  "New buildings" shall be defined as those structures or
mobile home parks for which a building permit is obtained on
or after August 1, 1984, or, if no permit is required, for which
construction is commenced on or after August 1, 1984.
Construction is defined to begin when footings are poured.

B.  The benefits shall be quantified in dollars of savings
and shall reflect the difference in electricity use which results
when separate metering is utilized rather than master-metering.
The lump sum savings shall reflect a present worth analysis
using as a discount rate the percentage interest rate of long-term
debt such as the utility’s latest long-term bond issue, or a
mortgage rate, and a period equal to the estimated life of the
building.  Such analysis, including its preparation and expense,
shall be the sole responsibility of the customer.

C.  The customer’s determination of benefit shall be based
on electric service supplied by the utility at electric service rates
and regulations approved by the Commission, including but not
limited to, regulations that prohibit resale of electric service to
any other person or entity unless taking service under rate
schedules that specifically provide for reselling.

D.  The cost shall be quantified in dollars and shall reflect
the current difference in installed cost between master and
individual metering.  The lump sum differential cost reflecting
the purchase and installation of separate meters versus a single
meter shall be prepared by the utility.  The preparation of the
differential costs of meter bases and building wiring shall be the
sole responsibility of the customer; and

E.  The benefit-to-cost ratio shall equal the present worth
of benefits described in paragraph (b) divided by the current
(present worth) costs described in paragraph (d).

R746-210-4.  Exemption by Appeal.
In the event the customer disagrees with the utility’s

determination of the exemption, such dispute shall be resolved
by the Commission.  The Commission, upon its own motion or
upon the petition of any person, may initiate formal or
investigative proceedings upon any matter arising out of an
informal complaint.  Further, a formal investigation requires not
only the benefit-to-cost determination, but also a showing by the
customer that a granted exemption status will be consistent with
the stated purposes of Title I of PURPA; i.e., conservation,
efficiency, and equity.  It is appropriate that equity, conservation
and efficiency not be negatively impacted as required under the
promulgated PURPA regulations.

R746-210-5.  Submetering as an Alternative to Individual
Metering.

There are no circumstances, other than exemptions, where
submetering is an acceptable alternative to individual metering
under the constraints of PURPA.  Submetering, while giving
consumers control over their energy consumption, still retains
a primary objection to master metering; namely, that since
customers of a master metered utility customer are not
customers of a regulated public utility, the Commission is
without authority to provide redress where appropriate, such as
in cases of service or billing problems.
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R746.  Public Service Commission, Administration.
R746-400.  Public Utility Reports.
R746-400-1.  Scope and Applicability.

This rule is promulgated by Section 54-3-21 and applies to
public utilities and telecommunications corporations operating
in the state of Utah.  This rule shall not limit the ability of the
Commission, or the Division, to otherwise obtain information
from these entities, as provided by other rules or statutes.

R746-400-2.  Division Authority.
The Division shall ensure compliance with this rule,

prepare and distribute report forms, collect and store the
completed reports and information provided by reporting
entities subject to in this rule.

R746-400-3.  General Definitions.
For purposes of this rule, the terms listed below shall bear

the following meanings:
A.  "Reporting entity" means a public utility as defined in

Section 54-2-1, and a telecommunications corporation as
defined in Section 54-8b-2.

B.  "Commission" means the Public Service Commission
of Utah.

C.  "Division" means the Division of Public Utilities within
the Department of Commerce of the State of Utah.

R746-400-4.  Reports to the Commission.
A.  Report Form Purposes -- The Division shall design

report forms that will provide information from reporting
entities useful to the Commission and the Division in
performing their statutory duties and to administer Commission
supervised or directed programs.  These forms shall include, but
are not limited to, reports used to provide information on a
reporting entity’s monthly and annual operations, reports
concerning an entity’s gross revenues used to calculate the
public utilities’ regulation fee under Section 54-5-2, reports and
supplements used to prepare the Commission’s annual report to
the Governor and Legislature required by Subsection 54-8b-2.5,
reports used in the administration the State of Utah Universal
Public Telecommunications Service Support Fund, lifeline
programs, and telephone relay program.

B.  Acceptable Report Forms --
1.  The Division shall make report forms available to all

reporting entities.  Applicable report forms for any report shall
be available at least 60 days prior to the date the report is due to
be completed by a reporting entity.  The Division shall design
report forms that clearly state the due date for the report and
shall provide, as needed, directions, definitions and other
information that will assist a reporting entity in completing a
report form.

2.  The Division may accept a reporting entity’s request that
an alternative report form or document, used to furnish
information to federal government agencies, other agencies of
this or other states, or for the entity’s other needs or uses, be
used in lieu of all or part of a Commission report form.  The
Division may require that the alternative report form or
document be supplemented with other or additional information
in order to obtain the same information as sought in the Utah
report form.

C.  Report Certification and Corrections -- Each report
shall be signed by a responsible officer of the public utility
certifying that the report is true and correct.  If a reporting entity
learns that any portion of a filed report is incorrect, it shall file
corrected pages as soon as possible with an explanation of the
corrections.  The utility shall file an electronic copy of the
report, in addition to a paper copy, if the report is prepared
electronically.

R746-400-5.  Copies of Reports to Federal Government
Agencies.

Upon request of the Division, each reporting entity shall
provide the Division with a copy of any report filed with the
following federal government agencies: Federal Energy
Regulatory Commission, Federal Communications Commission,
Rural Utility Services, Securities and Exchange Commission,
and Surface Transportation Board.  These requested copies shall
be provided within 10 days of submission to the federal agency,
if not otherwise required to be given to the Division.

R746-400-6.  Copies of Reports to Shareholders and Audited
Financial Reports.

A.  Annual Report -- Each reporting entity shall provide
the Division with a copy of any annual report sent to
shareholders within 10 days of its issuance.

B.  Audited Financial Statements -- Upon request of the
Division, a reporting entity shall provide the Division with a
copy of any audited financial statements, including the opinion
statements of the auditor, if the statements are prepared for the
reporting entity.

R746-400-7.  Confidentiality.
A.  Public Information -- Reports filed pursuant to this rule

shall be considered public information unless otherwise
provided.

B.  Protected Documents -- If a reporting entity desires that
any report, copy or document, or any portion thereof, required
by this rule, be treated in any manner other than as public
information, it shall comply with the provisions of the
Government Records Access and Management Act, Section 63-
2-101 et seq., and provide a written claim of confidentiality and
the reasons supporting that claim.  If the records, or portions
thereof, are classified as protected under GRAMA, the Division
shall maintain the confidential reports in a separate file and
disclosure to anyone outside of the Commission, its staff, the
Division, and the staff of the Committee of Consumer Services,
shall only be as allowed by GRAMA.

KEY:  public utilities, reports, rules and procedures
June 20, 2002 54-2-1

54-8b-2
54-5-2

63-2-101
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R850.  School and Institutional Trust Lands, Administration.
R850-1.  Definition of Terms.
R850-1-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the Utah
Enabling Act, Articles X, XVII and XX of the Utah
Constitution, and Section 53C-1-302(1)(a)(ii) which authorize
the Director of the School and Institutional Trust Lands
Administration to provide definitions which apply to all rules
promulgated by the director and agency unless otherwise
provided.

R850-1-200.  Definitions.
1.  Animal unit (AU):  is equal to one cow and calf or their

equivalent.
2.  Beneficiaries:
(a)  as to school and institutional trust lands:  The public

school system and other institutions granted properties by the
United States under the Enabling Act to the state of Utah in
trust.

3.  Board:  School and Institutional Trust Lands Board of
Trustees.

4.  Board policy:  Actions taken by the School and
Institutional Trust Lands Board of Trustees which comply with
the definition of Policies found in Section 53C-1-103(5).

5.  Carrying capacity:  the acreage required to adequately
provide forage for an animal unit (AU) for a specified period
without inducing range deterioration.

6.  Commercial gain:  compensation, in money, in services,
or other valuable consideration rendered for products provided.

7.  Cultural Resources:  prehistoric and historic materials,
features, artifacts.

8.  Cultural Resource Survey:
(a)  Class I:  literature and site files search.
(b)  Class II:  sample field surface survey or inspection.
(c)  Class III:  intensive field surface survey.
9.  Director:  the director of the School and Institutional

Trust Lands Administration.
10.  Agency:  School and Institutional Trust Lands

Administration.
11.  Easements:  a right to use or restrict use of land or a

portion of a real property interest in the land for a particular
purpose granted by the agency to a qualified applicant including
but not limited to transmission lines, canals and ditches,
pipelines, tunnels, fences, roads and trails.

12.  General Management Plans:  plans prepared for school
and institutional trust lands which guide the implementation of
the school and institutional trust land management objectives.

13.  In-kind use:  occupancy or use by a beneficiary of its
institutional trust land for authorized purposes as a direct
economic benefit to the institution.

14.  Management Plans:  General Management Plans,
Resource Plans and Site-Specific Plans.

15.  Multiple-use:  the management of various surface and
sub-surface resources so that they are utilized in the
combination that will best meet the present and future needs of
the beneficiaries.

16.  Paleontological Resources (fossils):  the remains or
traces of organisms, plant or animal, that have been preserved by
various means in the earth’s crust.

17.  Paleontological Resource Survey:  an evaluation of the
scientific literature or previous paleontological survey reports to
assess the potential for discovery or impact to fossils by a
proposed development, followed by a pedestrian examination of
the exposed geological formations suspected of containing
fossils of significance.

18.  Paleontological Site:  an exposure of a geologic
formation having fossil evidence of scientific value as
determined by professional consensus.

19.  Planning Unit:  the geographical basis of a general
management plan; a consolidated block of state land, or a group
of isolated state land sections or parts thereof, or a combination
of blocks and isolated sections which provide common
management opportunities or which have common commercial
gain, natural or cultural resource concerns.

20.  Preliminary Development Plan:  the submittal, both of
maps and written material, which shall identify and determine
the extent and scope on a proposed unit development of the
entire acreage under application.  It shall illustrate, in phases,
the development of the entire acreage and include a time table
of the estimated schedule of development.  The preliminary
development plan shall identify density, open space,
environmental reserves, site features, services and utilities, land
ownerships, local master planning, zoning compliance and basic
engineering feasibility.

21.  Preliminary Development Plat:  a plat which shall
outline and specify the number of dwelling units, the type of
dwelling units, the anticipated location of the transportation
systems and description of water and sewage systems for the
developed area on a Unit Development Lease.

22.  Private Exchange:  An exchange of trust lands, for
land or other assets of equal or greater value, with a political
subdivision of the state or agency of the federal government.
Lands involved in a private exchange are not required to be
advertised as open for competing exchange, lease, and sale
applications.

23.  Range condition:  the relation between current and
potential condition of the range site.

24.  Record of Decision:  a written finding describing an
agency action, relevant facts, and the basis upon which the
decision for action was made.

25.  Resource Plans:  a plan prepared for a specific
resource, such as mining, timber, grazing or real estate.

26.  Rights-of-Entry:  a right to a specific, non-depleting
land use granted by the agency to a qualified applicant that is
temporary in nature, generally not to exceed one year in
duration, including but not limited to seismic and land surveys,
research sites, access across trust lands, and other temporary
types of land uses.

27.  School and institutional trust lands:  those properties
granted by the United States in the Utah Enabling Act to the
state of Utah in trust, or other properties transferred to the trust,
to be managed for the benefit of the public school system and
the various institutions of the state in whose behalf the lands
were granted.

28.  Significant site:  any site which is designated by the
Division of State History as scientifically worthy of specific
management.

29.  Site:  archaeological and cultural sites are places of
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prehistoric and historic human activity including aboriginal
mounds, forts, buildings, earth works, village locations, burial
grounds, ruins, caves, petroglyphs, pictographs, or other
locations which are the source of prehistoric cultural features
and specimens.

30.  Site Specific Plans:  plans prepared for trust lands
which provide direction for specific actions.  Site-specific plans
shall include, but not be limited to:

(a)  Records of Decision in either narrative or summary
form.

(b)  Board action that designates specific parcels of land for
specific uses(s) or disposition.

31.  Specimen:  includes all man-made relics, artifacts,
remains of a prehistorical, archaeological, or anthropological
nature found on or below the surface of the earth, and any
remains of prehistoric life.

32.  Trust lands:  school and institutional trust lands and all
other lands administered under the authority of the School and
Institutional Trust Lands Board of Trustees.

33.  Survey Report:  report of the various site files and field
surveys or inspections.

34.  Sustained-yield:  the achievement and maintenance of
maximum non-depleting level of annual or periodic production
of the various renewable resources of land without impairment
of the productivity of the land.

35.  Trust land use(s):  any use of school and institutional
trust lands based on multiple-use, sustained-yield principles or
practices designed to maximize support of the beneficiaries.

KEY:  administrative procedure, definitions
1993 53C-1-302(1)(a)(ii)
Notice of Continuation June 27, 2002
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R850.  School and Institutional Trust Lands, Administration.
R850-2.  State Land Management Objectives.
R850-2-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the Utah
Enabling Act, Articles X and XX of the Utah Constitution, and
Sections 53C-1-204(1) and 53C-1-302 which authorize the
Director of the School and Institutional Trust Lands
Administration and the Board of Trustees to prescribe the
general land management objectives for school and institutional
trust lands.

R850-2-200. School and Institutional Trust Land
Management Objectives.

The general land management objective for school and
institutional trust lands is to optimize and maximize trust land
uses for support of the beneficiaries over time.  The agency
shall:

1.  maximize the commercial gain from trust land uses for
school and institutional trust lands consistent with long-term
support of beneficiaries.

2.  manage school and institutional trust lands for their
highest and best trust land use.

3.  ensure that no less than fair-market value be received for
the use, sale or exchange of school and institutional trust lands.

4.  reduce risk of loss by reasonable trust land use
diversification of school and institutional trust lands.

5.  upgrade school and institutional trust land assets where
prudent by exchange.

6.  permit other land uses or activities not prohibited by law
which do not constitute a loss of trust assets or loss of economic
opportunity.

KEY:  rules and procedures
1991 53C-1-204(1)
Notice of Continuation June 27, 2002 53C-1-302
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R850.  School and Institutional Trust Lands, Administration.
R850-3.  Applicant Qualifications, Application Forms, and
Application Processing.
R850-3-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the Utah
Enabling Act, Articles X and XX of the Utah Constitution, and
Sections 53C-1-302(1)(a)(ii) and 53C-2-404 which authorize
the Director of the School and Institutional Trust Lands
Administration (Trust Lands Administration) to prescribe the
applicant requirements and the form of application.

R850-3-200.  Applicant Qualifications.
Any person qualified to do business in the state of Utah,

and not in default under the laws of the state of Utah relative to
qualification to do business within the state, or not in default on
any previous obligation with the Trust Lands Administration,
shall be a qualified applicant for sale, exchange, lease or permit.

R850-3-300.  Application Forms.
Application for the purchase, exchange, or use of trust

lands or resources shall be on forms provided by the Trust
Lands Administration, exact copies of its forms, forms retrieved
from electronic sources, or forms submitted electronically.

R850-3-400.  Application Processing.
Within 15 days from receipt of an application for a Special

Use Lease, Easement, Sale, Exchange or Materials Permit, the
Trust Lands Administration shall conduct an initial evaluation
of the application.  Trust Lands Administration may refuse the
application if it determines, in its sole discretion, that:

(1)  activities with higher priorities would be adversely
impacted by processing the application;

(2)  an existing or planned application or activity on the
parcel would be adversely impacted by processing the
application;

(3)  an agency-initiated activity would be adversely
impacted by processing the application; or

(4)  proceeding with the proposal would not be in the best
interests of the trust land beneficiaries.

No fees shall be collected from the applicant prior to the
above-referenced evaluation.  If the Trust Lands Administration
chooses to refuse the application, it shall notify the applicant in
writing.  If the Trust Lands Administration chooses to accept the
application, it shall inform the applicant of any further
information, material, deposits and fees which may be required
in order to accept the application and commence processing.
Failure to provide the requested items by the deadline
established by the Trust Lands Administration may result in the
application being rejected.  A determination refusing an
application shall not be subject to administrative review.

R850-3-500.  No Interest Conveyed by Submitting
Application.

(1)  Until an executed instrument of conveyance, lease,
permit or right is delivered or mailed to the successful applicant,
applications for the purchase, exchange, or use of trust lands or
resources shall not convey or vest the applicant with any rights
or interests.

(2)  The Trust Lands Administration may reject any

application prior to execution if it determines that rejection is in
the best interest of the trust.

(3)  If an application is rejected, all monies tendered by the
applicant, except the application fee, shall be refunded.

(4)  Should an applicant desire to withdraw the application,
the applicant must make a written request.  If the request is
received prior to the time that the application is considered for
formal action, all monies tendered by the applicant, except the
application fee and any amounts expended on advertising or
appraisals prior to the receipt of the withdrawal request, will be
refunded.  If the request for withdrawal is received after the
application is approved, all monies tendered are forfeited to the
Trust Lands Administration, unless otherwise ordered for a
good cause shown.

(5)  Any deposit to cover advertising, appraisal costs and
processing fees shall be forfeited if any lease, permit, grant or
certificate is offered but not executed by the applicant.

R850-3-600.  Rule Changes During Application Processing.
Applications shall be processed in accordance with the

applicable rules in effect at the time the application was
accepted except that the Trust Lands Administration may apply
rule changes that become effective during the processing of an
application if the Trust Lands Administration determines that
the application of the rule change is in the best interest of the
beneficiary of the land.  If the applicant objects to compliance
with changes in the rules, then the applicant may elect to
withdraw the application, or the Trust Lands Administration
may reject the application.  For applications which are
withdrawn or rejected under this section 600, all fees, except
application fees, shall be refunded to the applicant without
penalty.

KEY:  administrative procedure, residency requirements
July 2, 1996 53C-1-302(1)(a)(ii)
Notice of Continuation June 27, 2002 53C-2-404
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R850.  School and Institutional Trust Lands, Administration.
R850-4.  Application Fees and Assessments.
R850-4-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the Utah
Enabling Act, Articles X and XX of the Utah Constitution, and
Section 53C-1-302(1)(a)(ii) which authorizes the Director of the
School and Institutional Trust Lands Administration to adopt
rules necessary to fulfill the purposes of Title 53C.

R850-4-200.  Fee Schedule.
The fees are established by the agency pursuant to policy

set by the School and Institutional Trust Lands Board of
Trustees.  A copy of the fee schedule is available at the School
and Institutional Trust Lands Administration offices listed in
R850-6-200(2)(a).

KEY:  administrative procedure, filing fees, rates
September 1, 1995 53C-1-302(1)(a)(ii)
Notice of Continuation June 27, 2002
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R850.  School and Institutional Trust Lands, Administration.
R850-5.  Payments, Royalties, Audits, and Reinstatements.
R850-5-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the Utah
Enabling Act, Articles X and XX of the Utah Constitution, and
Section 53C-1-302(1)(a)(ii) which authorize the Director of the
School and Institutional Trust Lands Administration to prescribe
procedures and requirements for payments, royalties and audits.

R850-5-200.  Payments.
Payments include rentals, royalties or any other financial

obligation owed under the terms of a lease, permit or any other
agreement.

1.  As a matter of convenience, the agency allows parties
other than the obligee to remit payments on the obligee’s behalf;
however, this practice in no way relieves the obligee of any
statutory or contractual obligations concerning the proper and
timely payments or the proper and timely filing of reports.  For
practical reasons, the agency often makes direct requests for
reports and other records from parties other than the obligees.
Payors should be aware that their actions subject leases to
cancellation or subject delinquent royalties to interest charges.
It is, therefore, in the best interest of all parties to cooperate in
responsibly discharging their obligations to each other and to
the Trust Lands Administration.

2.  The obligee bears final responsibility for payments.  In
order to meet payment obligations of a lease, permit, or other
financial contract with the agency, payments must be received
as defined in subsection 4 of this rule by the appropriate due
dates and must be accompanied by the appropriate report.

3.  When a change of payor(s) on a property is to occur, the
most recent payor of record shall notify the agency by letter
prior to the change.  This shall not be construed, however, to
relieve the obligee of the ultimate responsibility.

4.  Payments will be considered received if it is either
delivered to the agency, or if the postmark stamped on the
envelope or other appropriate wrapper containing it, is dated on
or before the due date.  If the post office cancellation mark is
illegible, erroneous, or omitted, the payment will be considered
timely if the sender can establish by competent evidence that the
payment was deposited in the United States mail on or before
the date for filing or paying.  If the due date or cancellation date
falls upon a Saturday, Sunday, or legal holiday, the payment
shall be considered timely if received as defined herein by the
next business day.

5.  Payments will be enforced even though an agency order
is incomplete or because of other irregularities.

6.  A 6% penalty and $15 return check charge will be
assessed on all checks returned by the bank.  The check must be
replaced by cash, certified funds, or immediately available
funds.  The Director may require future payments with certified
funds when notified in writing.

7.  Any financial obligation not received by its contractual
due date will initiate a written cancellation notice by certified
mail, return receipt requested.  The cancellation date for any
lease/permit or other contractual agreement unless otherwise
specified in this rule, is defined as 30 days after the postmark
date stamped on Post Office Form 3800, Receipt for Certified
Mail.  In the event payment is not received by the agency on or

before the cancellation date, the lease, permit or other
contractual agreement will be subject to cancellation, forfeiture
or termination without further notice.

A default in the payment of any installment of principal or
interest due under the terms of any land purchase agreement not
received by the agency more than 30 days after the due date
shall initiate a certified billing, return receipt requested.  If all
sums then due and payable are not received within 30 days after
the mailing of the certified notice on Post Office Form 3800, the
agency may elect any of the remedies as outlined in R850-80-
700(8).  If the cancellation date falls on a weekend or holiday,
payment will be accepted the next business day until 5 p.m.

8.  A late penalty of 6% or $10, whichever is greater, shall
be charged after failure to pay any financial obligation,
excluding royalties as provided in R850-5-300(2), within the
time limit under which such payment is due.

9.  Rental payments received after the due date which do
not include a late fee will be returned to the lessee by certified
mail, return receipt requested.  Payment will only be accepted
for the full amount due.

R850-5-300.  Royalties.
1.  Royalty Reports and Reporting Periods
(a)  All royalty payments shall be made payable to the

School and Institutional Trust Lands Administration and shall
be accompanied by a certified royalty report on a form specified
by the agency.  Check stubs or other report forms are
unacceptable and do not satisfy the reporting requirement of this
section.

(b)  Any report not sufficiently complete and accurate to
enable the agency to deposit the royalty to the correct
institutional fund must be promptly corrected or amended by the
payor.  Failure to provide such a report may, after proper
notification, subject the lease to cancellation.

2.  Interest on Delinquent Royalties
Interest shall be compounded semiannually based on the

average adjusted prime rate, rounded to the nearest full percent,
for each six-month period computed from April to September
and October to March, plus 4%.  The interest rate will be
subject to change at six month intervals every July 1st and
January 1st.  This interest rate will be applied to any delinquent
royalties and will be in effect until payment is received.
However, interest will not be assessed for prior period
adjustments or amendments except for amounts of additional
royalties due discovered during any audit action.  Also, interest
will not be accrued or billed for amounts less than $10.

R850-5-400.  Audits.
The agency shall have the right at reasonable times and

intervals to audit the books and records of any
lessee/permittee/payor and to inspect the leased/permitted
premises and conduct field audits for the purpose of determining
whether there has been compliance with the rules or the terms
of agreement.

R850-5-500.  Reinstatements.
1.  The director may reinstate the following specific leases,

permits, and easements, in the event of their cancellation, upon
filing of a request for reinstatement, the payment of all late fees,
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reinstatement fees, and rental fees in arrears, based on a written
finding that a reinstatement would be in the best interest of the
trust beneficiaries:

(a)  Special use leases issued using a competitive process
within 60 days of cancellation.

(b)  Special use leases issued without using a competitive
process within 60 days of cancellation if:

i)  there are no apparent competing interests,
ii)  the cost of requiring a competitive process would be

excessive in light of the potential revenue,
iii)  a negotiated settlement appears to present greater

opportunity for increased compensation than a competitive
settlement, or

iv)  there exists compelling reason establishing that the best
interests of the trust would be met by waiving the competitive
process.

(c)  Grazing permits within 60 days of cancellation with the
exception that grazing permits cancelled for reasons of non-
payment of grazing fees may be reinstated by the director
without a written finding.

(d)  Easements within 60 days of cancellation provided
that:

i)  if the easement term is perpetual, then the easement shall
be amended so that the term is 30 years beginning as of the
original effective date.  However, if the remaining number of
years on an easement so amended is less than 15, the ending
date of the easement shall be set so that there will be 15 years
remaining in the easement;

ii)  if the easement term is not perpetual, easements shall be
reinstated only for the balance of the original term; and

iii)  the applicant for an easement reinstatement agrees to
pay the difference between what was originally paid for the
easement and what the agency would charge for the easement at
the time the request for reinstatement is submitted.

(e)  Materials permits within 60 days of cancellation.
(f)  Materials permits issued without using a competitive

process within 60 days of cancellation if:
i)  there are no apparent competing interests,
ii)  the cost of requiring a competitive process would be

excessive in light of the potential revenue,
iii)  a negotiated settlement appears to present greater

opportunity for increased compensation than a competitive
settlement, or

iv)  there exists compelling reason establishing that the best
interests of the trust would be met by waiving the competitive
process.

2.  The director may reinstate any application for lease,
permit, easement, exchange, or sale cancelled pursuant to R850-
30, R850-40-700(3), or R850-80 upon the filing of a request for
reinstatement and the payment of applicable reinstatement fees,
and based on a written finding that a reinstatement would be in
the best interest of the trust beneficiaries.

KEY:  administrative procedure
August 1, 1995 53C-1-302(1)(a)(ii)
Notice of Continuation June 27, 2002
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R850.  School and Institutional Trust Lands, Administration.
R850-6.  Government Records Access and Management.
R850-6-100.  Purposes and Authority.

1.  This rule provides procedures for appropriate access to
agency records.

2.  This rule is authorized by Sections 6, 8, 10, and 12 of
the Utah Enabling Act; Articles X and XX of the Utah
Constitution; and Sections 63-2-204, 63-2-603, 63-2-904, 53C-
1-201(3)(a)(i)(A), and 53C-2-102.

R850-6-200.  Definitions.
1.  Terms used in this rule are defined in Section 63-2-103.
2.  In addition:
(a)  Records coordinators: individuals designated by the

agency director to coordinate records access requests and to
assist the public in gaining access to records maintained by the
agency.  Records coordinators are located in the following:

i)  Salt Lake Office Public Room, 675 East 500 South,
Suite 500, Salt Lake City, UT 84102-2818.

ii)  Northern Area Office, 675 East 500 South, Suite 500,
Salt Lake City, UT 84102-2818.

iii)  Central Area Office, 130 N Main St, Richfield, UT
84701.

iv)  Southwestern Area Office, 359 East Riverside Drive,
St. George, UT 84790.

v)  Southeastern Area Office, 1165 South Highway 191,
Suite 5, Moab, UT 84532.

R850-6-300.  Allocation of Responsibility Within the Agency.
The agency is considered a governmental entity and the

director of the agency is considered the head of the government
entity.

R850-6-400.  Requests for Access.
1.  Request for access to records shall be on a form

provided by the agency or in another legible written document
which contains the following information: the requester’s name,
mailing address, daytime telephone, a description of the records
requested that identifies the record with reasonable specificity,
and if the record is not public, information regarding requester’s
status.

2.  The request shall be submitted to the records officer or
coordinator.  The response to the request may be delayed if not
properly directed.

3.  The agency shall deny a request for private, controlled,
protected or limited access records if the request is not made in
writing and does not contain information required in this
section.

4.  Notwithstanding the provision of subsection 63-2-
204(1), the agency may, at its discretion, waive the requirement
for a written request if the records requested are public, the
records are readily accessible and the request is filled promptly
by providing access or copying at the time the request is made.

R850-6-500.  Other Requests.
1.  For research purposes:
Access requests for private or controlled records for

research purposes pursuant to Section 63-2-202(8), shall be
made in writing and directed only to the records officer.

2.  To amend a record:
An individual may contest the accuracy or completeness of

a document pertaining to him as maintained by the agency
pursuant to Section 63-2-603.

(a)  The request to amend shall be made in writing to the
records officer.

(b)  Appeals of requests to amend a record shall be handled
as informal hearings under the Utah Administrative Procedures
Act.

3.  To claim business confidentiality:
A request for protected records status based on a claim of

business confidentiality may be made pursuant to Section 63-2-
308.  Such a request shall be submitted in writing to the director
or his designee.  The request shall contain the claim of business
confidentiality and a concise statement of reasons supporting the
claim of business confidentiality.

4.  To claim limited records status:
A lessee may claim that mineral information provided to

the agency should be protected under Section 53C-2-102.
(a)  Such a request shall be submitted in writing to the

director or his designee.  The request shall contain a claim that
the information provided the agency is of a proprietary nature
and a concise statement of reasons supporting the claim.

(b) If the agency agrees the information is of a proprietary
nature, the request shall be granted and the information shall
receive limited records status until:

i) the lease is terminated and the agency believes the
release of the information is not detrimental to the trust; or

ii) the lessee or its successor in interest ceases to exist as an
entity and the agency believes the release of the information is
not detrimental to the trust.

(c)  A record granted limited records status under this
section shall not be released to another party without written
permission from the lessee providing the information during the
period the limited records status is in effect.

(d)  The agency may make information provided limited
records status under this section available for inspection, but not
for copying, by the Utah Geological Survey or the Division of
Oil, Gas and Mining if consultation is requested by the agency,
provided further that the confidentiality of such information is
safeguarded.

R850-6-600.  Denials.
1.  If any access or status request is denied in whole or in

part, a notice of denial shall be given to the requester in person
or sent to the requester’s address.

2.  The notice of denial shall contain the information
required in subsection 63-2-205(2).

R850-6-700.  Appeal of Determination.
1.  Any person aggrieved by an access or status request

determination including a person not a party to the agency
proceeding may, within 30 days after the determination, appeal
the determination to the director by submitting a notice of
appeal either on a form provided by the agency or another
legible written document which contains the following
information: the petitioner’s name, mailing address and daytime
telephone number (if available); and the relief sought.

2.  Upon receiving the notice of appeal and review of
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relevant information including that submitted with the appeal
and criteria prescribed in Sections 63-2-204, 63-2-603, 63-2-
904, 53C-2-102, the director may:

(a)  uphold the original classification or status request
determination; or,

(b) reclassify the record if he believes the original
classification was incorrect; or,

(c) release the record regardless of its classification if the
director believes that the interest of the public in obtaining
access to the record outweighs the interest of the agency in
prohibiting access to the record.

R850-6-800.  Fees.
1.  A fee schedule for the direct and indirect costs of

duplicating or compiling a record may be obtained from the
records officer or any records coordinator located at the
addresses provided in R850-6-200, Definitions.

KEY:  GRAMA*, government documents, public records
1994 53C-1-201(3)(a)(i)(A)
Notice of Continuation June 27, 2002 53C-2-102
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R850.  School and Institutional Trust Lands, Administration.
R850-20.  Mineral Resources.
R850-20-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the Utah
Enabling Act, Articles X and XX of the Utah Constitution, and
Sections 53C-1-302(1)(a)(ii) and 53C-2-402(1) which authorize
the Director of the School and Institutional Trust Lands
Administration to establish rules for the issuance of mineral
leases and management of state owned lands and mineral
resources.

R850-20-150.  Planning.
Pursuant to Section 53C-2-201(1)(a), this category of

activity carries no planning obligations by the agency beyond
existing rule-based analysis and approval processes.  Mineral
development activities are regulated pursuant to R645, R647,
and R649.

R850-20-175.  Coal Leasing of Lands Acquired in Public
Law 105-335 Exchange.

1.  Acquired lands shall mean lands acquired by the School
and Institutional Trust Lands Administration pursuant to the
Utah Schools and Lands Exchange Act of 1998, Public Law
105-335, 112 Stat. 3139 (1998)(the "Act").

2.  Leasing of coal interests in the acquired lands shall be
governed by applicable provisions of state law, the Act, that
certain Memorandum of Understanding Between the Utah
School and Institutional Trust Lands Administration, the United
States Department of Agriculture, and the United States
Department of the Interior dated January 5, 1999, as amended
from time to time, and, except as provided by R850-20-175(5),
by the provisions of R850.

3.  The director shall have broad discretion to determine
terms, conditions and procedures for leasing coal interests in the
acquired lands by simultaneous filing, including without
limitation determination of rental rates, lease forms and lease
stipulations for particular tracts, the amount of any required bid
deposit, the minimum acceptable bid for particular tracts, terms
of payment for bonus bids, and bidding procedures generally.
The director may, but is not obligated to, disclose the minimum
acceptable bid in advance of offering the lease by simultaneous
filing.

4.  In the event that the high bid in any simultaneous lease
filing does not meet the minimum acceptable bid previously
determined by the director, the director may, but is not obligated
to, negotiate with the high bidder to obtain a negotiated bid that,
in the discretion of the director, represents fair market value.
Alternatively, the director may re-offer the lands for
simultaneous filing, hold an oral auction of the lands pursuant
to Subsection 53C-2-407(4), or withdraw the lands from leasing.

5.  The following rules shall not apply to leasing of coal
interests in the acquired lands by simultaneous filing: R850-20-
700 (Non-Contiguous Tracts); R850-20-900 (Lease Acreage
Limitations); R850-20-1000(1)(a)(Rentals); R850-20-1500
(Minimum Bid/Simultaneous Filing); R850-20-1600 (Posting
Dates/Simultaneous Filing); R850-20-1100 (Rental Credit).

6.  Nothing in this rule shall prevent the agency from
leasing or otherwise disposing of coal interests in the acquired
lands pursuant to Subsection 53C-2-401(1)(d)(ii), subject to

compliance with applicable law.

R850-20-200.  Mineral Leases--Issuance.
Applications are made for and the agency shall issue

separate mineral leases on the following classifications of
mineral substances:

1.  Metalliferous Minerals - shall include Aluminum,
Antimony, Arsenic, Beryllium, Bismuth, Chromium, Cadmium,
Cerium, Columbium, Cobalt, Copper, Fluorspar, Gallium, Gold,
Germanium, Hafnium, Iron, Indium, Lead, Mercury,
Manganese, Molybdenum, Nickel, Platinum, Group Metals,
Radium, Silver, Selenium, Scandium, Rare Earth Metals,
Rhenium, Tantalum, Tin, Thorium, Tungsten, Thallium,
Tellurium, Vanadium, Uranium, Ytterbium, and Zinc.

2.  Oil, Gas, and Hydrocarbon - shall include oil, natural
gas, elaterite, ozocerite, and other hydrocarbons (whether the
same be found in solid, semi-solid, liquid, vaporous, or any
other form) including tar, bitumen, asphaltum, and maltha, and
other gases.  The oil, gas, and hydrocarbon category shall not
include coal, oil shale, or gilsonite.

3.  Oil Shale - shall include any sedimentary rock
containing kerogen.

4.  Coal - shall include black or brownish-black solid fossil
fuel that has been subjected to the natural processes of
coalification and which falls within the classification of coal by
rank:  I Anthracite, II Bituminous, III Sub-Bituminous, IV
Lignitic.

5.  Potash - shall include the chlorides, sulfates, carbonates,
borates, silicates, and nitrates of potassium.

6.  Phosphate - shall mean any phosphate rock containing
one or more phosphate minerals such as calcium phosphate and
shall include all phosphatized limestones, sandstones, shales,
and igneous rocks.

7.  Clay Minerals - shall include Kaolin, Bentonite, Ball
Clay, Fire Clay, Fuller Earth, and clays or shales having unique
characteristics giving the mineral deposit distinct and special
value, such as Carbonaceous Shale, Humic Shale, and Baked
Shale.

8.  Limestone - shall include bedded sedimentary rock
having a predominant composition of calcium carbonate or
calcium magnesium carbonate.

9.  Gemstone and Fossil - Agate, Amber, Beryl, Calcite,
Chert, Coral, Corundum, Diamond, Feldspar, Garnet, Geodes,
Jade, Jasper, Olivine, Opal, Pearl, Quartz, Septarian Nodules,
Spinel, Spodumene, Topaz, Tourmaline, Turquoise, and Zircon;
and Coquina, Petrified Wood, Trilobites, and Other Fossilized
Flora and Fauna.

10.  Gypsum - Alabaster, Anhydrite, Gypsite, Satin Spar,
and Selenite.

11.  Gilsonite.
12.  Volcanic Material - shall include Volcanic Pyroclastic

Material including Ash, Blocks, Bombs, and Tuff; and Volcanic
Glass Material including Perlite, Pitchstone, Pumice, Scoria,
and Vitrophyre.

13.  Industrial Sands - Abrasive sands, Filler sands,
Foundry Sands, Frac Sands, Glass Sands, Lime Sands, Magnetic
Sands, Silica Sands, and other uncommon sands used in
industrial applications.

14.  Mineral Salts.
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R850-20-300.  Non-Classified Minerals.
A person may make application for and the agency may

issue leases covering other minerals not included in R850-20-
200 classifications. These leases are on terms and conditions as
the agency finds to be in the best interest of the Trust Lands
Administration.

R850-20-400.  Close Association Minerals.
A mineral lease issued as to any category shall include

other minerals found in a close association with the expressly
leased minerals when the expressly leased minerals cannot
reasonably be mined or removed separately.

R850-20-500.  Mineral Estate Distinctions.
Common varieties of sand and gravel and volcanic cinder

are not considered part of the mineral estate on Trust Lands
Administration owned lands in Utah.  These commodities are
withdrawn from leasing and may only be obtained through a
materials permit approved by the agency director.  Materials
permits are administered through the regional offices of the
agency.

R850-20-700.  Non-Contiguous Tracts.
A separate application is filed for each non-contiguous tract

of land sought to be leased, unless all of the tracts sought to be
leased fall entirely within a single township.

R850-20-800.  Size of Leasable Tract.
Except for good cause shown, no mineral lease is issued for

a tract less than a quarter-quarter section or surveyed lot, except
where the land owned by the Trust Lands Administration within
any quarter-quarter section or surveyed lot is less than the whole
thereof, in which case the lease will be issued only on the entire
area owned and available for lease within the quarter-quarter
section or surveyed lot.

R850-20-900.  Lease Acreage Limitations.
Mineral leases are limited to no more than 2,560.00 acres

or four sections.

R850-20-1000.  Rentals and Royalties.
1.  Rentals
(a)  Rental for the first lease year is at the rate of $1 per

acre, or fractional part thereof, per annum, regardless of
percentage of Trust Lands Administration ownership in any
given acre of land.  Subsequent rental paying dates shall be on
or before the annual anniversary date of the effective date of the
lease, the effective date of the lease being the first day of the
month following the date on which the lease is issued.

(b)  Any overpayment of advance rental occurring from
mineral lease applicant’s incorrect listing of acreage of lands
described in the application, may, at the option of the agency, be
credited toward the applicant’s rental account.

(c)  Minimum annual rental on any mineral lease is $20.
(d)  The agency shall accept lease payments made by any

party, but the acceptance of lease payments shall not be deemed
to be a recognition of any interest of the payee in the lease.

2.  Royalty Provisions
The following production royalty rates shall apply to all

classified mineral leases, as listed in R850-20-200, issued on or
after the effective date of the applicable adjusted royalty rate.
Mineral leases entered into prior to the effective date of adjusted
royalty rates shall retain the royalty rate as specified in the lease
agreement.  The board shall review production royalty rates on
a timely basis and shall adjust rates when in the best interest of
the trust.  Production royalty rates for non-classified minerals
shall be established by the board as the need arises.

(a)  Royalty rates on substances under oil, gas, and
hydrocarbon leases.
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(b)  Royalty rates on mineral commodities, coal, and solid
hydrocarbons.
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(c)  Notwithstanding the terms of oil, gas, and hydrocarbon
lease agreements, gas and natural gas liquid reports, and their
required royalty payments, are required to be received by the
agency on or before the last day of the second month succeeding
the month of production.  This extension of payment and
reporting time for gas and NGL does not alter the payment and
reporting time for oil and condensate royalty which must be
received by the agency on or before the last day of the calendar
month succeeding the month of production, as currently
provided in the lease form.

(d)  Any gilsonite lessee may petition the agency to amend
its state gilsonite lease as to "Article VI, Payment of Rentals and
Royalties", paragraph, SECOND, with the following provision:

SECOND:  Lessee shall pay a production royalty on the
basis of a percentage of the market price, including all bonuses
and allowances received by lessee, f.o.b. the nearest point of
sale of the first marketable product or products produced from
the leased substances and sold under a bona fide contract of
sale, whether or not the product or products are produced
through chemical or mechanical treating or processing of the
leased substances raw material.  It is expressly understood and
agreed that none of lessee’s mining, or product costs, including
material costs, labor costs, overhead costs, distribution costs, or
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general and administrative costs may be deducted from market
price f.o.b. the point of sale in computing lessor’s royalty.  All
costs shall be entirely borne by lessee and are anticipated by the
rate of royalty assigned in his agreement.  The royalty shall be
12-1/2% of the market price, as defined above, except where the
thickness of the vein is less than 24 inches, in which case the
royalty shall be as follows:
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Where lessee is claiming a vein width less than 24 inches,
he shall be required to measure the width of the vein in the
course of mining every 20 feet on each level, and each quarter
shall submit a statement, signed and attested to by the lessee,
giving the tonnage mined during said quarter, the average width
of the vein mined during that quarter, and showing on a suitable
plat, the location and width of the measured locations.  Lessor
shall have the right to require that the vein width measurements
and quarterly statement be performed and prepared by a certified
professional engineer employed by and at the sole expense of
lessee.  Further, lessee agrees to the following special
stipulations regarding the royalty rate provision contained in this
lease.

i)  This royalty rate provision shall be subject to review in
five years from the date of this amendment, at which time the
lessor may make any reasonable changes in the provision as may
be deemed to be in the best interest of the Trust Lands
Administration.

ii)  At the time of review of the original lease or of this
royalty provision, the lessee shall provide the lessor, at no cost,
on a proprietary basis, all of lessees information and
documentation regarding sales, costs of production, and ore
prices, for all gilsonite mined under this lease.

R850-20-1100.  Rental Credit.
The rental paid for the lease year shall be credited only

against the production royalties as they accrue for that lease
year.

R850-20-1200.  Record of Application and Deficient
Applications.

Applications for mineral leases, except in the case of
simultaneous filing, are received for filing in the office of the
agency during office hours.  Except as provided, all the
applications received, whether by U.S. Mail or by personal
delivery over the counter, are immediately stamped with the
exact date and time of filing.  All applications presented for
filing at the opening of the office for business on any business
day are stamped received as of 8 a.m., of that day.  In the same
manner, all applications received in the first delivery of the U.S.
Mail of each business day is stamped received as of 8 a.m., of
that day.  The time indicated on the time stamp is deemed the
time of filing unless the agency director shall determine that the
application is materially deficient in any particular or
particulars.  If an application is determined to be deficient, it is

returned to the applicant with instructions for its amendment or
completion.

If the application is resubmitted in satisfactory form within
15 days from the date of the instructions, it shall retain its
original filing time.  If the application is resubmitted at any later
time, it is deemed filed at the time of resubmission.

R850-20-1300.  Order of Filing Conflict.
Except in cases of simultaneous filing, in the event that two

or more applications for the same land bear a time stamp
showing the said applications were filed at the same time, then
the agency shall determine which applicant is awarded a lease
by public drawing.

R850-20-1500.  Minimum Bid/Simultaneous Filing.
The bid shall at least equal the rental rate for the substance

to be leased and shall be the rental for the first year of the lease.

R850-20-1600.  Posting Dates/Simultaneous Filing.
Notices of the offering of lands for simultaneous filing will

run for 15 working days and are posted at times to insure that all
bid openings are on the last Monday of that month.

R850-20-1700.  Sealed Envelopes/Simultaneous Filing.
Applications shall be submitted in sealed envelopes marked

for simultaneous filing.

R850-20-1800.  Application Refund.
If application, or any part thereof, is rejected, money

tendered for rental or rejected portion may be refunded or
credited.

R850-20-1900.  Application Withdrawal.
Should an applicant desire to withdraw his application, the

applicant must make a written request.  If the request is received
prior to the time the agency approves the application, all money
tendered by the applicant, except the filing fee, is refunded.  If
the request is received after approval, then, unless the applicant
accepts the offered lease, all money tendered is forfeited to the
trust, unless otherwise ordered by the board for good cause
shown.

R850-20-2000.  Application Withdrawal Under
Simultaneous Filing.

Applicants desiring to withdraw an application which has
been filed under the simultaneous filing rules, must make a
written request.  If the request is received before sealed bids for
rental have been opened, all money tendered by the applicant,
except the filing fee, is refunded.  If the request is received after
sealed bids for rental have been opened, and if the applicant’s
rental offer is high, then unless the applicant accepts the offered
lease, all money tendered is forfeited to the Trust Lands
Administration, unless otherwise ordered by the board for good
cause shown.

R850-20-2100.  Failure of Trust’s Title.
Should it be found necessary to reject an application or to

terminate an existing lease, excepting applications or leases
approved through simultaneous leasing procedure, due to failure
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of trust’s land title, then only advance rental paid for the year in
which title failure is discovered is refunded.  All other advance
rentals and fees paid on the application or lease are forfeited to
the Trust Lands Administration.

R850-20-2200.  Lease Provisions.
In order to affect the purposes of development of mineral

resources owned by the Trust Lands Administration, the
following provisions, terms and conditions shall apply to all
mineral lessees/leases:

1.  Preference Rights for Unleased Minerals--Any mineral
lessee who discovers any minerals on lands leased from the
Trust Lands Administration which are not included within his
lease shall have a preference right to a mineral lease covering
these unleased minerals, provided the unleased minerals at the
time of discovery are not included within a mineral lease or
mineral lease application of another party.  The preference right
lease is issued upon a lease form in current use by the state of
Utah.  The preference right lease is subject to the rental, royalty,
and development requirements as provided in the lease form.
The preference right shall not extend to any unleased minerals
which have been withdrawn from mineral leasing.  The
preference right shall continue for a period of 60 days after the
discovery of unleased minerals, provided the applicant notifies
the agency within the ten days after the discovery and makes
application to lease the unleased minerals within 60 days after
the date of discovery.

2.  Lease Term Exclusion--If drilling operations are being
diligently pursued on the leased premises at the end of the term,
including any valid extension of any oil and gas lease, the term
of the lease shall automatically extend for a term of two
additional years.  Upon written application by lessee and
satisfactory showing of due diligence in prosecution of drilling
operations, an extension rider is issued by the agency.
Application for extension rider shall be filed by the lessee within
30 days prior to expiration of the fixed term of any valid
extension of the lease.

3.  Cultural, Paleontological, and Biological Resources--
The agency may require the lessee to:

(a)  provide a cultural, paleontological or biological survey
on lands under mineral lease; and

(b)  be responsible for reasonable mitigative actions as
specified by the agency.  Surveys conducted in performance for
another state or federal agency may be submitted to the agency
when the survey is also required by the agency.

4.  Geologic Data--Lessee or operator shall keep a log of
geologic data accumulated or acquired by lessee within the land
area described in the lease.  This log shall show the formations
encountered and any other geologic information reasonably
required by lessor and shall be available upon request by the
agency.  A copy of the log, as well as any data related to
exploration drill holes, shall be deposited with the agency upon
termination of the lease.

5.  Assignments, Subleases and Overriding Royalties
(a)  Definitions--
i)  total assignment:  an assignment of undivided total

interest.
ii)  interest assignment:  an assignment of any working

interest less than the undivided total, except overriding royalty

interests.
iii)  partial assignment:  an assignment of part of the lands

in a lease and a segregation of the assigned lands into a separate
lease.

(b)  Any mineral lease may be assigned or subleased as to
all or part of the acreage, to any person, firm, association, or
corporation qualified to hold a lease, provided, however, that all
assignments and subleases are approved by the board or by the
agency.  No assignment or sublease is effective until approval
is given.  Any assignment or sublease made without approval is
void.

i)  The director shall not withhold approval of any transfer
of interest which has been properly executed, the required filing
fee is paid for each separate lease in which an interest is
transferred, and the transfer appears to comply with the law and
these rules, unless the director determines that approval would
interfere with the development of the subsurface resources, or
otherwise be detrimental to the interests of the trust
beneficiaries.

ii)  If approval of any transfer is withheld by the director,
the transferee shall be notified of such decision, and the
reason(s) therefor, and as appropriate advise the transferee of
what action is necessary to secure approval.  Any decision to
withhold approval may be appealed pursuant to Rule R850-9 or
any similar rule in place at the time of such decision.

(c)  Unless otherwise authorized by the agency, an
assignment of a portion of a lease covering less than a quarter-
quarter section, a surveyed lot, an assignment of a separate zone,
or a separate deposit is not approved.

(d)  An assignment or sublease shall take effect the first day
of the month following the approval of the assignment or
sublease by the board, or by the agency.  The assignor or
sublessor or surety, if any, shall continue to be responsible for
performance of any and all obligations as if no assignment or
sublease had been executed until the effective date of the
assignment or sublease.  After the effective date of any
assignment of sublease, the assignee or sublessee is bound by
the terms of the lease to the same extent as if the assignee or
sublessee were the original lessee, any conditions in the
assignment to the contrary notwithstanding.

(e)  A partial assignment of any lease shall segregate the
assigned or retained portions thereof and, after the effective
date, release or discharge the assignor from any obligation
thereafter accruing with respect to the assigned lands.
Segregated leases shall continue in full force and effect for the
primary term of the original lease or as further extended
pursuant to the terms of the lease.

(f)  An assignment or transfer of a lease, interest herein, or
of an overriding royalty must be a good and sufficient legal
instrument, properly executed and acknowledged, and should
clearly set forth the serial number of the lease, the land
involved, and the name and address of the assignee, and the
interest transferred.

(g)  An assignment must affect or concern only one lease
or a portion thereof, except for good cause shown.

(h)  Any assignment which would create a cumulative
overriding royalty in excess of the production royalty payable to
the Trust Lands Administration as landowner will not be
approved by the agency.  Any agreement to create or any
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assignment creating overriding royalties or payments out of
production removed or sold from the leased lands is subject to
the board, after notice and hearing, to require the proper parties
thereto to suspend or modify the royalties or payments out of
production in such a manner as may be reasonable when and
during such period of time as they may constitute any undue
economic burden upon the reasonable operations of this lease.

(i)  Assignment instructions are as follows:
i)  Prepare and execute the assignments in duplicate,

complete with acknowledgments.
ii)  Each copy of the assignment shall have attached thereto

an acceptance of assignment duly executed by the assignee.
iii)  All assignments forwarded to or deposited with the

agency must be accompanied by the prescribed fee.
(j)  If an applicant or lessee dies, his/her rights shall be

transferred to the heirs, devisees, executor or administrator of
the estate, as appropriate, upon the filing of a death certificate
together with other appropriate documentation as may be
required to verify change of ownership, and a list, by serial
number of all lease interests affected and a statement that all
parties are qualified to do business with the agency.  The
required filing fee must be paid for each separate lease in which
an interest is transferred.  A bond rider or replacement bond may
be required for any bond(s) previously furnished by the
decedent.

(k)  If a corporate merger affects mineral leases where the
transfer of property of the dissolving corporation to the
surviving corporation is accomplished by operation of law, no
transfer of any affected lease is required.  A notification of the
merger shall be furnished with a list, by serial number of all
lease interests affected.  The required filing fee must be paid for
each separate lease in which an interest is transferred.  A bond
rider or replacement bond conditioned to cover the obligations
of all affected corporations may be required by the director as a
prerequisite to recognition of the merger.

(l)  If a change of name of a lessee affects mineral leases
the notice of name change shall be submitted in writing with
appropriate documentation evidencing the name change
accompanied by a list of leases affected by the name change.
The required filing fee must be paid for each separate lease in
which an interest is transferred.  A bond rider or replacement
bond to accommodate name change, conditioned to cover the
obligations of all affected corporations may be required by the
director as a prerequisite to recognition of the change of name.

6.  Lease Amendments--When the board approves the
amendment of existing mineral leases by substituting a new
lease form for the existing form(s), the amended lease will retain
the effective date of the original lease.

R850-20-2300.  Lessee Rights.
Lessee rights subject to the following provisions:
1.  Mineral exploration, oil and gas drilling, or other

operations which disturb the surface of lands contained within
or above the mineral lease lands require surface rehabilitation of
the disturbed area as approved by the agency, and as required by
the laws administered by the Utah Division of Oil, Gas and
Mining listed under paragraph (2) of this section.

In all cases, the lessee must agree to slope the sides of all
excavations to a ratio not steeper than one foot vertically for

each two feet of horizontal distance, unless otherwise approved
by the agency prior to commencement of operations.  This
sloping shall be a concurrent part of the operation of the leased
premises to the extent that the operation shall not at any time
constitute a hazard.  Wherever practicable, all pits or
excavations shall be shaped to facilitate drainage and control
erosion; and in no case shall the pits or excavations be allowed
to become a hazard to persons or livestock.  All material mined,
but not removed from the premises, shall be used to fill the pits
and leveled, unless consent of the agency to do otherwise is
obtained, so at the termination of the lease, the land will as
nearly as practicable approximate its original configuration.  All
drill holes must be plugged in accordance with rules
promulgated by the Division of Oil, Gas and Mining.

The agency may require that all topsoil in the affected area
be removed, stockpiled, and stabilized on the leased premises
until the completion of operations.  Upon reclamation, the
stockpiled topsoil will be redistributed on the affected area and
the land revegetated as prescribed by the agency.  All mud pits
shall be filled and materials and debris removed from the site.

2.  All lessees and operators shall comply with the
following laws, as appropriate, which are administered by the
Utah Division of Oil, Gas and Mining:  for oil and gas and
related operations, The Oil and Gas Conservation Act (Section
40-6-1 et seq.); for non-coal mining or exploration operations,
The Utah Mined Land Reclamation Act (Section 40-8-1 et seq.);
and for coal mining or exploration, The Coal Mining
Reclamation Act (Section 40-10-1 et seq.).

R850-20-2400.  Operations Notification Period.
1.  At least 60 days prior to the commencement of mineral

exploration, mining or other operations which disturb the
surface of lands contained within or above a mineral lease,
lessee shall submit plans for operations to the School and
Institutional Trust Lands Administration.  The agency shall
review and make an environmental assessment and endorse or
stipulate changes in lessee’s plan of operation within the review
period.  Where feasible, the agency’s review shall be conducted
concurrently with those of other agencies.  Review by another
state or federal agency may be accepted by the agency in lieu of
a separate agency review.  Following review, the agency may
require the lessee to adopt a special rehabilitation program
required by lessor for the particular property in question.
Lessee shall not commence operations upon the land without a
plan of operation approved by the agency.

2.  Before any operator or lessee shall commence actual
drilling operations of any well or prior to commencing any
surface disturbance associated with the activity on lands
contained within a mineral lease, the operator or lessee shall
simultaneously file with the agency a legible copy of the
application for permit to drill (APD), as is filed with the
Division of Oil, Gas, and Mining.

The agency will review any request for drilling operation
and will grant approval, providing that the contemplated
location and operations are not in violation of any rules, order,
or policy of the School and Institutional Trust Lands Board of
Trustees.  Agency approval of the application for permit to drill
on mineral resources administered by the School and
Institutional Trust Lands Administration is required prior to
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approval by the Division of Oil, Gas, and Mining.  Notice of
approval by the School and Institutional Trust Lands
Administration will be given in an expeditious manner to the
Division of Oil, Gas, and Mining.

3.  All lessees or designated operators under mineral leases
have responsibility to be aware of notification requirements and
operating rules promulgated by the Division of Oil, Gas and
Mining with regard to mineral exploration, mining, or oil and
gas drilling on lands within the state of Utah.  Lessees or
operators shall fully comply with all the rules or requirements
and provide timely notifications, mine plans, well completion
reports, or other information as may be requested.

R850-20-2500.  Multiple Mineral Development (MMD) Area
Designation.

1.  The board may designate any land under its authority as
a multiple mineral development area.  In designated multiple
mineral development areas the board may require, in addition to
all other terms and conditions of the mineral lease, that the
lessee furnish a bond or evidence of financial responsibility as
specified by the board, to assure that the Trust Lands
Administration and other mineral lessees shall be indemnified
and held harmless from and against unreasonable and all
unnecessary damage to mineral deposits or improvements
caused by the conduct of the lessee on Trust Lands
Administration lands.  Written notice shall be given to all
mineral lessees holding a mineral lease within the multiple
mineral development area.  Thereafter, in order to preserve the
value of mineral resources the agency may impose any
reasonable requirements upon any mineral lessee who intends to
conduct any mineral activity within the multiple mineral
development area.  The lessee is required to submit advance
written notice of any activities to occur within the multiple
mineral development area to the agency and any other
information that the agency may request.  All activities within
the multiple mineral development area are to be deferred until
the agency has specified the terms and conditions under which
the mineral activity is to occur and has granted specific
permission to conduct the activity.  The agency may hold public
meetings regarding the mineral development within the multiple
mineral development area.

2.  The board may grant a mineral lease extension under a
multiple mineral development area designation, providing that
the mineral lessee or operator requests an extension to the board
prior to the lease expiration date, and that the lessee or operator
would have otherwise been able to request a lease extension as
provided in Section 53C-2-405(4).

R850-20-2600.  Term of Mineral Lease.
The term of all mineral leases included in any cooperative

or unit plan of oil and gas development or operation in which
the agency has joined, or shall hereafter join, shall be extended
automatically for the term of the unit or cooperative agreement.
Rentals on leases so extended shall be at the rate specified in the
lease, subject to the change in rates as may be demanded by the
lessor on any lease readjustment date as authorized by the lease.

R850-20-2700.  Lease Continuation.
Any lease which shall be eliminated from any such

cooperative or unit plan of development or operation, or any
lease which shall be in effect at the termination of the
cooperative or unit plan of development or operation, unless
relinquished, shall continue in effect for the fixed term of the
lease, or for two years after its elimination from the plan or
agreement or the termination thereof, whichever is longer, and
so long thereafter as the leased substances are produced in
paying quantities.  Rentals under such leases shall continue at
the rate specified in the lease.

R850-20-2800.  Bonding.
1.  Prior to commencement of any operations on a mineral

lease, the lessee or designated operator shall post with the
agency a bond in the form and amount as may be determined by
the agency to assure compliance with all terms and conditions
of the lease.

2.  The bond required for an oil and gas, geothermal, or
minerals exploration project shall be:

(a)  a statewide blanket bond in the minimum amount of
$80,000 covering exploration operations on all Trust Lands
Administration mineral leases held by lessee which shall be in
an amount at least equal to the accumulative amount of
individual project bonds as set forth below; or

(b)  a project bond covering an individual exploration
project involving one or more mineral leases.  The amount of
the project bond will be determined by the agency at the time
lessee gives notice of proposed operations.  This bond will not
be less than $5,000 per acre of surface disturbance, or in the
case of an oil and gas or geothermal well:

���������

������� ����B���^ � 8 )��F��1 8 I�)��

5 U 7 9 5�5�5 -�+* % 2 5 9 5�5�5
7 9 5�5�5 U 2 5 9 5�5�5 -�+* 4�5 9 5�5�5
A ����������'�E���� 2 5 9 5�5�5 -�+* L 5 9 5�5�5

3.  The bond required for construction and operation of a
mine or minerals production plant shall be determined by the
agency on basis of an approved mining and reclamation plan or
plan of development and operations.  This bond may be posted
with the Division of Oil, Gas and Mining providing written
consent is first obtained from the School and Institutional Trust
Lands Administration.  Existing project bonds on the same
lease(s) may be incorporated into this mine or minerals
production plant bond.

4.  All bonds posted on mineral leases may be used for
payment of all monies, rentals, and royalties, due the Trust
Lands Administration as lessor; including:

(a)  costs of reclamation, damages to the surface and
improvements thereon, and any other costs which arise by
operation of the lease and accrue to the lessor.

(b)  lessee’s compliance with all other terms and conditions
of the lease, rules, and policies relating thereto of the Board of
Trustees, School and Institutional Trust Lands Administration,
Board of Oil, Gas, and Mining, and Division of Oil, Gas, and
Mining.

This bond shall be in effect even if the lessee or designated
operator has conveyed all or part of the leasehold interest to a
sublessee(s), assignee(s), or subsequent operator(s), until the
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bond may be released by the lessor, or until the lessee or
designated operator fully satisfies the above-described
obligations, or until the bond is replaced with a new bond
posted by a sublessee, assignee, or new designated operator.

5.  Bonds may be accepted in any of the following forms at
the discretion of the agency:

(a)  Surety bond with an approved corporate surety
registered in Utah.

(b)  Cash deposit.  The Trust Lands Administration will not
be responsible for any investment returns on cash deposits.

(c)  Certificate of deposit in the name of "School and
Institutional Trust Lands Administration and lessee, c/o lessee’s
address", with an approved state or federally insured banking
institution registered in Utah.  The certificate of deposit must
have a maturity date no greater than 12 months, be automatically
renewable, and be deposited with the agency.  The lessee will be
entitled to and receive the interest payments.  All certificates of
deposit must be endorsed by the lessee prior to acceptance by
the director.

(d)  Other forms of surety as may be acceptable to the
School and Institutional Trust Lands Administration.

6.  Any lessee or designated operator forfeiting a bond is
denied approval of any future exploration or mining on Trust
Lands Administration lands, except by compensating the Trust
Lands Administration for previous defaults and posting the full
bond amount estimated for reclamation or lease performance
and reclamation on subsequent operations.

7.  Bonds may be increased at any time in reasonable
amounts as the School and Institutional Trust Lands
Administration may order, providing lessor first gives lessee 30
days written notice stating the increase and the reason for the
increase.

8.  The agency shall waive the filing of a bond for any
period during which a bond meeting the requirements of this
section is on file with another agency.

R850-20-2900.  Mineral Lease Conversion.
1.  Oil, gas, and hydrocarbon leases include mineral

substances formerly leased by the Trust Lands Administration
under at least two separate mineral categories, oil and gas and
asphaltic sands - bituminous sands.  As to some of the lands,
there is presently one or more leases outstanding or covering
these mineral categories.  It is the intention of the board to effect
a gradual conversion of these outstanding leases to a single oil,
gas, and hydrocarbon lease form and to effect this conversion in
such a way as to not impair or diminish any vested rights, while
at the same time attempting to gain the greatest overall return
from the management of the Trust Lands Administration lands
involved.

2.  Where Trust Lands Administration lands are presently
covered by either:  (1) an asphaltic sands - bituminous sands
lease where the oil and gas rights have not been withdrawn from
leasing by the order of the board on October 12, 1965; or (2) oil
and gas lease issued by the state of Utah, the holder of the lease
may upon application and approval by the director, exchange the
asphaltic sands - bituminous sands lease or oil and gas lease for
an oil, gas, and hydrocarbon lease.  The term of the oil, gas, and
hydrocarbon lease where an oil and gas lease is converted, is for
the remaining term of the oil and gas lease, plus two years.  The

term of the oil, gas, and hydrocarbon lease where an asphaltic
sands - bituminous sands lease is converted is for the remaining
term of the lease.

3.  Where Trust Lands Administration lands are covered by
both oil and gas lease and an asphaltic sands - bituminous sands
lease, and one of these leases is cancelled, expires, or is
terminated for any reason, then the surviving lessee may
exchange his lease for an oil, gas, and hydrocarbon lease.  The
term of the oil, gas, and hydrocarbon lease, where an oil and gas
lease is converted, shall be for the remaining term of the oil and
gas lease, plus two years.  The term of the oil, gas, and
hydrocarbon lease, where an asphaltic sands - bituminous sands
lease is converted, shall be for the remaining term of the lease.
This conversion right shall expire 60 days from the date of
notification of the surviving lessee of his privilege of
conversion.

4.  Where Trust Lands Administration lands are covered by
an oil and gas lease and an asphaltic sands - bituminous sands
lease, the board will, on written application, permit a conversion
to the oil, gas, and hydrocarbon lease by an applicant who has
acquired control of the leasehold rights in the outstanding oil
and gas lease and the asphaltic sands - bituminous sands lease.

R850-20-3400.  Geothermal Steam Leases.
Geothermal steam resources contained in or under lands of

the Trust Lands Administration are reserved to the Trust Lands
Administration and shall be sold only upon a lease and royalty
basis.  Applications shall be made upon forms provided by the
agency and shall be subject to all applicable minerals
management statutes and rules and the following provisions:

1.  Geothermal steam leases are issued only on lands where
the Trust Lands Administration owns both the surface and
mineral rights, unless lessee agrees to accept as part of his lease
agreement the "Addendum to Geothermal Steam Lease and
Agreement", adopted by the board on March 20, 1974.

2.  Lessee shall file the required bond prior to the
commencement of any operations on lands of the Trust Lands
Administration.

R850-20-3500.  Oil Shale, Bituminous Sands Development--
Procedures of Claim.

The first lessee of the Trust Lands Administration to
commercially produce oil from oil shale or bituminous sands on
lands owned by the Trust Lands Administration is exempted
from the payment of any royalty on the first 200,000 barrels of
oil commercially produced.  To claim this exemption, the lessee
shall make a written application to the board for a hearing to
determine the validity of lessee’s claim.  The application shall
specify the lease number, location, and type of the production
facilities and date on which production commenced, and
evidence of marketing agreement to dispose of the oil so
produced.

The board shall fix a hearing date within 90 days from the
date of filing the application.  Notice of the hearing shall be
furnished by United States Mail, postage prepaid, to all
interested lessees; and notice of the hearing shall be published
in a newspaper having general circulation in the state.  The
notice shall be furnished, and so published, at least 30 days
prior to the hearing.  Any other lessee asserting a right to an
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exemption prior to the applicant’s, shall file written notice
thereof with the board at least 15 days prior to the hearing and
shall serve copies of the notice upon all other lessees asserting
a claim.  The hearing shall be conducted in accordance with the
provisions of R850-8-400 and the board shall enter written
findings and an order of exemption.

R850-20-3800.  Option To Modify 1981 Form Oil, Gas, and
Hydrocarbon Leases.

1.  Provided the lessee agrees in writing, any oil, gas, and
hydrocarbon lease written on a 1981 form, or any subsequent
form with the same minimum royalty requirement, is amended
in the following manner:

(a)  Under Section 2(d) of the lease the amount of
minimum royalty is changed to $1 per acre, if pursuant to
Section 2(c) of the lease, diligent operations conducted by the
lessee after the expiration of the primary term includes:

i)  the actual commencement of drilling operations on all or
a portion of the leased premises, or

ii)  the commitment by the agency of all or a portion of the
leased premises to a pooling, communitization or unit agreement
which has been approved by the Trust Lands Administration,
and the federal government if federal lands are within the
boundaries of the agreement.

(b)  A refund of the difference between the amount paid
under the original terms of the lease and this amendment will be
paid to a lessee who requests the refund in the lease year the
amount was due.

(c)  At the option of the lessee, the lease shall be converted
to a new lease form which the agency shall provide at a later
date.  Certain provisions of the 1981 form, or any subsequent
form with the same minimum royalty requirements, will be
clarified under the new form.  The rental, royalty, and minimum
royalty will not be increased.  The change will not affect the ten
year primary term of the lease, or the continuation of the lease
past the primary term if production royalty is attributable to the
leased premises, or if the diligent operations as listed above
under Subsection 1.(a)(i) or (ii) are being conducted.

(d)  This amendment shall terminate 60 days after the new
lease form is offered to the lessee.  If the lessee does not elect to
take the new lease form the original terms of the lease shall
again be in effect.

R850-20-3900.  Primary Term of Mineral Leases.
The primary term of oil shale and tar sand leases shall not

exceed 20 years.  The primary term of all other mineral leases
shall not exceed ten years.

R850-20-4000.  Readjustment Rule.
1.  Any lease, except an oil, gas and hydrocarbon lease,

which is subject to a readjustment provision may be readjusted
as follows:

(a)  Any term or condition of a lease may be readjusted
including the rent, royalty, minimum rental, or minimum royalty
provisions of the lease.

(b)  The agency shall give notice to the lessee at least one
year prior to readjustment.  Failure to give notice prior to a date
a lease is eligible for readjustment shall not waive or prejudice
the right of the agency to readjust the lease at a later date.

(c)  The readjusted terms shall become effective on the date
specified by the agency at the time the readjusted terms are sent
to the lessee.

(d)  The readjusted terms will conform with the current
lease form, at the time of the readjustment, and all existing laws
and rules, unless expressly provided otherwise.

(e)  Failure of the lessee to accept the terms of any
readjustment shall be considered a violation of the provisions of
the lease and shall subject the lease to forfeiture.

2.  In the event of a conflict between this section and the
terms of a readjustment provision in a lease, the lease terms
shall supersede to the extent of the conflict.

KEY:  royalties, coal, primary term*, administrative
procedure
March 3, 1999 53C-1-302(1)(a)(ii)
Notice of Continuation June 27, 2002 53C-2-201(1)(a)

53C-2-401(1)(d)(ii)
53C-2-402(1)
53C-2-407(4)
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R850.  School and Institutional Trust Lands, Administration.
R850-30.  Special Use Leases.
R850-30-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the Utah
Enabling Act, Articles X and XX of the Utah Constitution, and
Sections 53C-1-302(1)(a)(ii) and 53C-4-101(1) which authorize
the Director of the School and Institutional Trust Lands
Administration to prescribe standards and conditions for the
leasing and development of surface resources on Trust Lands
Administration lands.

R850-30-150.  Planning.
Pursuant to Section 53C-2-201(1)(a), the Trust Lands

Administration shall also undertake to complete the following
planning obligations, in addition to the rule-based analysis and
approval processes that are prescribed by this rule:

1.  Submission of the proposal for review by the Resource
Development Coordinating Committee (RDCC); and

2.  Evaluation of comments received through the RDCC
process.

3.  Evaluation of and response to any comments received
through the solicitation process conducted pursuant to R850-30-
500(2)(a) or R850-30-500(2)(b).

R850-30-200.  Surface Leasing of Trust Lands
Administration Lands.

1.  The agency may issue special use leases for terms of up
to 51 years for surface uses, excluding grazing, on all school and
institutional trust lands.

2.  In exceptional cases, the agency may issue leases for a
term of up to 99 years when it has been determined that such a
term would be in the best interest of the trust beneficiaries.

3.  The agency shall issue leases for the term most
consistent with land management objectives found in R850-2.
The term of a lease will not normally be for a period longer than
specified below for a particular lease type.

(a)  Military  ten years
(b)  Agricultural  20 years
(c)  Recreational  20 years
(d)  Telecommunications  20 years
(e)  Commercial  51 years
(f)  Industrial  51 years
(g)  Residential 51 years
(h)  Governmental (Other than Military) 51 years.

R850-30-300.  Classifications of Special Use Leases.
Special use leases are classified either as standard or unit

development special use leases.  Applications may be made
under the following categories.

1.  Standard
The standard classification may include the following uses:
(a)  Commercial: Restaurant, service station, boating

facilities, motels, retail businesses.
(b)  Industrial: Testing sites, mining or extraction facilities,

manufacturing plants.
(c)  Residential: A lease on which the applicant intends, at

the time of lease issuance, to establish a private, permanent
home and legal domicile.

(d)  Agricultural: Crop production, improved pasture lands.

(e)  Recreational: Outdoor sports, picnicking facilities,
open space, conservation zones, recreational cabin sites.

2.  Unit Development Special Use Lease
The unit development lease may be issued when the

proposed land use requires a planning and decision process
beyond the scope of the standard special use lease procedures.

R850-30-310.  Requests for Proposals.
1.  The agency may issue requests for proposals (RFP) for

any lands on which the director has determined the potential for
development exists.

2.  A proposal submitted in response to the RFP may be for
sale, lease, joint development, or exchange and shall receive
protected status until the director selects the preferred proposal.

3.  Proposals will be evaluated on the criteria found in
R850-30-500(2)(g).

4.  Requests for proposals shall be advertised pursuant to
R850-30-500(2)(d) as well as any other advertising methods
which the director determines will increase exposure of the
subject property to qualified applicants.  The advertisement
shall indicate where a person interested in submitting a proposal
may obtain an information packet.

5.  Proposals shall contain a non-refundable application
and review fee as specified in R850-4.

6.  Applicants selected in an RFP process shall be exempt
from R850-30-500(2)(b) through R850-30-500(2)(e).

R850-30-400.  Lease Rates.
1.  The agency shall receive at least fair market value for

surface leases.  Fair market value of the subject property shall
be determined by the agency based upon a market analysis
including:

(a)  the income-producing ability of the highest and best
use of the property; and

(b)  a market study of comparable values of similar
properties.

2.  Lease rates shall be based on fair market value.  Lease
rates may be determined by the agency by:

(a)  multiplying the fair market value of the subject
property by the current agency-determined interest rate.

(b)  comparable lease data which may include percentage
rent based on either net or gross income with a guaranteed
minimum.

(c)  using either a fixed rate per acre or a crop-share
formula for agricultural leases providing that the rental rate is
customary and reasonable.  The agency may require the lessee
to acquire adequate crop insurance.

3.  The agency, pursuant to board policy, may periodically
establish minimum lease rates for special use leases based on the
costs incurred in administering the leases, and a desired
minimum rate of return.

4.  Rental Review Procedures for Special Use Leases
(a)  Standard
i)  Base rentals shall be adjusted as of the effective date

specified in the respective lease through a lease review
conducted by the agency.  Any lease which is reviewed within
one year of the effective date specified in the lease shall be
deemed to have been reviewed timely and any adjustment in
base rentals shall be as of the effective date.
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ii)  Adjustments in base rentals may be based upon changes
in the market value, changes in established indices, or other
methods which may be appropriate and in the best interest of the
trust beneficiaries.  The determination of which method to use
may be based upon an analysis of the cost effectiveness of
performing the review.

iii)  When using established indices, the rate of adjustment
shall be the sum of the indices established for the years involved
in the review period, unless the rate of adjustment exceeds a
maximum adjustment rate, or fails to reach a minimum rate of
adjustment as specified in the respective lease.  If no maximum
adjustment rate or minimum rate of increase is specified in the
lease, then the percent change will increase or decrease
according to the above described rate of adjustment.

iv)  The index may be composed of any or all of the
components listed below, depending upon availability.  The
agency shall ascertain the percent change in index components
annually and shall use this information to determine the percent
of change to be required in the base rental of applicable leases.

A)  Changes in assessed value for the most current year for
the appropriate category of land as published by the State Tax
Commission;

B)  The applicable component of the CPI-U;
C)  The applicable Implicit Price Deflators for the Gross

National Product;
D)  Data from market analyses of comparable leases.
v)  A separate index shall be established for each of the

following lease types:
A)  Commercial/industrial;
B)  Residential;
C)  Agricultural;
D)  Recreational.
vi)  For the purpose of this rule, the Military,

Telecommunications, and Governmental lease types shall be
adjusted using the Industrial Index.

vii)  The adjusted rental amount as determined pursuant to
this rule shall be rounded to the nearest number evenly divisible
by $10.

(b)  Unit Development
Rental adjustments for unit development leases shall be

based upon changes in the market value of the property or the
applicable index as may be appropriate as determined by the
agency.

(c)  Suspension, Deferral, and Waiver of Lease Rental
Adjustment

The director may suspend, defer, or waive the adjustment
of base rentals in specific instances when justified by natural
disasters or periods of economic crises, based on a written
finding that the suspension, deferral, or waiver is in the best
interest of the trust beneficiaries.

R850-30-500.  Application Procedures.
1.  Applications for special use leases should be submitted

pursuant to R850-3.
2.  Competitive Leasing
(a)  The agency may advertise a parcel of land as open and

available for lease.
i)  The advertising shall be done pursuant to R850-30-

500(2)(d) and R850-30-500(2)(e), as well as any additional

advertising the director deems appropriate and shall be
considered as a substitute for the competitive advertising
process described in R850-30-500(2)(b).

ii)  Applications received in response to agency advertising
will be evaluated pursuant to R850-30-500(2)(g).

(b)  Upon acceptance of any special use lease application,
the agency shall solicit competing lease applications.  If the
subject parcel meets the established criteria for sale contained
in R850-80-500(1), then applications to purchase shall also be
solicited.

(c)  The applicant may request an exemption from R850-
30-500(2)(b) by petitioning the director to provide for rules
exempting that particular class of applications from the
competitive process.  Pursuant to this rule, the following classes
of leases are exempt from the requirements of R850-30-500(2):

i)  Communication sites.
ii)  Mineral and oil and gas extraction facilities when the

agency does not own the mineral estate.
(d)  Competing applications will be solicited through

publication at least once a week for three consecutive weeks in
one or more newspapers of general circulation in the county in
which the lease is offered.  At least 30 days prior to auction or
acceptance of a bid, certified notification will be sent to
lessees/permittees of record, adjoining permittees/lessees and
adjoining landowners.  Notices will also be posted in the local
governmental administrative building or courthouses.

(e)  Notification and advertising shall include a general
description of the parcel including township, range, and section,
and any other information which may create interest in the
parcel without violating the confidentiality of the initial
application.  The successful applicant shall bear the cost of the
advertising.

(f)  An applicant may claim that information provided to
the agency on the initial application except for the legal
description and the lease type should be protected under Section
63-2-304(1) or 63-2-304(2).  The claimant shall submit a
written request for protected records status pursuant to R850-6-
500(3).  The appropriate information shall receive protected
records status during the competitive process.

(g)  At the conclusion of the advertising process conducted
pursuant to R850-30-500(2)(b), the agency shall review and
select the preferred applicant using either of the following
processes.  The director shall have full discretion to select which
process to use:

i)  The agency shall allow all applicants at least 20 days
from the date of mailing of notice, as evidenced by the certified
mail posting receipt (Postal Service Form 3800), within which
to submit a sealed bid containing their proposal to lease,
purchase or exchange the subject parcel.  Applicants not
submitting a proposal within the prescribed time period shall
have their application(s) rejected.  The sealed bid proposal for
a lease shall contain the first year’s rental.  A sealed bid proposal
for a sale shall contain 10% of the offer to purchase as required
by R850-80-600(1).  These deposits are refundable if the
applicant is not successful or if the applicant withdraws the
application prior to the issuance of the record of decision.
Competing bids are evaluated using the following criteria:

A)  Income potential,
B)  Ability of proposed use to enhance adjacent state
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property,
C)  Proposed timetable for development,
D)  Ability of applicant to perform satisfactorily, and
E)  Desirability of proposed use.
ii)  The director shall invite each qualified applicant to

meet privately with the agency and present its proposal for the
use of the subject property.  The director may request parties
other than those responding to the initial solicitation to meet
with the agency.  The director shall have full authority to:

A)  offer counter-proposals;
B)  negotiate with any or all of the applicants to create a

proposal which best satisfies the objectives of R850-2-200;
C)  terminate the negotiation process entirely; or
D)  require the respondents to proceed through the process

described in R850-30-500(2)(g)(i).
The director shall consult with the board, pursuant to board

policies in place at the time of the consultation or as amended at
that time, prior to selecting a preferred applicant or applicants.

(h)  The director shall select the preferred applicant based
on R850-30-500(2)(g).  If the preferred application is for a
lease, it shall proceed through the review process as outlined in
R850-30-500(5).  If the preferred application is for a purchase,
it shall be reviewed pursuant to R850-80-500.  If the preferred
application is for an exchange, it shall be reviewed pursuant to
R850-90-200.

(i)  If a competing application received pursuant to R850-
30-500(2) qualifies as a unit development lease as defined in
R850-30-1100, the agency shall extend the sealed bid proposal
deadline to 120 days.

R850-30-600.  Special Use Lease Provisions.
Each lease shall contain provisions necessary to ensure

responsible surface management, including those provisions
enumerated under Section 53C-4-202 and the following
provisions: the rights of the lessee, rights reserved to the lessor;
the term of the lease; annual rentals and royalties; reporting of
technical and financial data; reservation for mineral exploration
and development and other compatible uses; operation
requirements; lessee’s consent to suit in any dispute arising
under the terms of the lease or as a result of operations carried
on under the lease; procedures of notification; transfers of lease
interest by lessee; terms and conditions of lease forfeiture; and
protection of the state from liability from all action of the lessee.

R850-30-800.  Bonding Provisions.
1.  At the time of initial lease payment, the lessee may be

required to post with the agency a bond in the form and amount
as may be determined by the agency to assure compliance with
all terms and conditions of the lease.

2.  All bonds posted on surface leases may be used for
payment of all monies, rentals, and royalties due to the lessor,
also for costs of reclamation and for compliance with all other
terms and conditions of the lease, and rules pertaining to the
lease. The bond shall be in effect even if the lessee has conveyed
all or part of the leasehold interest to a sublessee, assignee, or
subsequent operator until the lessee fully satisfies the lease
obligations, or until the bond is replaced with a new bond
posted by the sublessee or assignee.

3.  Bonds may be increased in reasonable amounts, at any

time as the agency may order, provided lessor first gives lessee
30 days written notice stating the increase and the reason(s) for
the increase.

4.  Bonds may be accepted in any of the following forms at
the discretion of the agency:

(a)  Surety bond with an approved corporate surety
registered in Utah.

(b)  Cash deposit.  However, Trust Lands Administration
will not be responsible for any investment returns on cash
deposits.

(c)  Certificate of deposit in the name of "School and
Institutional Trust Lands Administration and lessee, c/o lessee’s
address", with an approved state or federally insured banking
institution registered in Utah.  The certificate of deposit must
have a maturity date no greater than 12 months, be
automatically renewable, and be deposited with the agency, the
lessee will be entitled to and receive the interest payments.  All
certificates of deposit must be endorsed by the lessee prior to
acceptance by the director.

(d)  Other forms of surety as may be acceptable to the
agency.

R850-30-900.  Lease Assignments and Subleases.
1.  Any special use lease may be assigned or subleased to

any person, firm, association, or corporation qualified to hold a
lease on trust land, provided, however, that all assignments and
subleases are approved by the agency; and no assignment or
sublease is effective until approval is given.  Any assignment or
sublease made without such approval is avoidable at the
agency’s option.

2.  An assignment or sublease shall take effect the day of
the approval of the assignment or sublease.  On the effective
date of any assignment or sublease, the assignee or sublessee is
bound by the terms of the lease to the same extent as if the
assignee or sublessee were the original lessee, any conditions in
the assignment to the contrary notwithstanding.

3.  An assignment must be a sufficient legal instrument,
properly executed and acknowledged, and should clearly set
forth the lease number, the land involved, and the name and
address of the assignee, and the interest transferred.

4.  An assignment shall be executed according to agency
procedures.

5.  Additional occupants of a telecommunication facility
must abide by all the requirements of this rule.  In addition, the
agency shall charge each communication site sublessee an
amount based on the then current fair market rental value of the
premises, and such other factors as may reasonably bear upon
the suitability of the sublessee as a tenant of the premises.

6.  As a condition of the approval of an assignment or
sublease the agency shall require:

(a)  The assignee to accept the most current applicable
lease form unless continuation of the existing form is clearly in
the best interests of the trust beneficiaries.

(b)  The lessee to be acceptable to the lessor.

R850-30-1000.  Lease Amendments.
1.  Special use leases issued using a competitive process

may be amended as to the following terms and conditions with
the lessee’s consent, and with prior notice to the board, upon the
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payment of all appropriate processing and other charges, and
based on a written finding that the amendment would be
consistent with the school and institutional trust land
management objectives found in R850-2.

(a)  Purpose of the lease;
(b)  Term of the lease;
(c)  Rental or royalty amount;
(d)  Rental or royalty due date; and
(e)  Decrease or increase in contiguous acreage, provided

that total amended acreage cannot exceed 125% of the original
acreage.  If the total amended acreage exceeds 125% of the
original acreage, the amendment must be advertised pursuant to
R850-30-500(2).

2.  Special use leases not issued using a competitive
process may be amended as to the following terms and
conditions with the lessee’s consent, and with prior notice to the
board, upon the payment of all appropriate processing and other
charges, and based on a written finding that the amendment
would be consistent with the school and institutional trust land
management objectives found in R850-2.

(a)  Purpose of the lease;
(b)  Term of the lease;
(c)  Rental or royalty amount;
(d)  Rental or royalty due date; and
(e)  Decrease or increase in contiguous acreage, when the

amendment to increase acreage is advertised pursuant to R850-
30-500(2).

R850-30-1100.  Unit Development Lease.
The procedure provided below for unit development leases

shall supersede any conflicting procedures found elsewhere in
R850-30.  All other non-conflicting rules in R850-30 shall apply
to unit development leases.

1.  Applicant eligibility
The unit development lease may be issued at the discretion

of the agency when a complex relationship between numerous
potential uses under the proposed lease indicate a planning and
decision process requiring continuing agency involvement to
facilitate trust management objectives.  Parties continuing to
have an interest in developing Trust Lands Administration lands
after pre-application discussions with the agency may either file
a letter of interest (R850-30-1200), or file an application for a
unit development lease.

2.  Application procedure
Individuals wishing to lease land under a unit development

lease shall file the following material with the local agency
office:

(a)  The appropriate application fee pursuant to R850-4.
(b)  A form, as specified by the agency, indicating tentative

approval from city or county planning officials.
(c)  The applicant’s public disclosure statement, as specified

by the agency.
(d)  The applicant’s Qualifications and Financial

Responsibility Statement, as specified by the agency.
(e)  A preliminary development plan, as defined in R850-1-

200(20).
3.  Application Review and Acceptance
Upon receipt of an application, the agency will review the

documents to determine completeness.  Applicants submitting

incomplete applications shall be allowed 60 days to provide the
required data.  Applications not remedied within the 60-day
period shall be rejected with the application fee forfeited to the
Trust Lands Administration.  Upon acceptance of an
application, the applicant shall have 120 days within which to
submit a preliminary development plan.  During this 120-day
period, the agency shall solicit competing applications pursuant
to R850-30-500(2)(b) and contract for an appraisal of the
subject parcel.  The appraisal shall divide the parcel into units
of similarly valued lands and shall establish a specific value for
each unit.  The cost of this appraisal shall be borne by the
ultimate lessee of the parcel.  The agency will also notify those
individuals or groups who have filed letters of interest.

4. Lease Approval
Upon acceptance of an application following the

competitive process, the agency shall review the application and
make a recommendation to the director to approve or deny the
lease.

R850-30-1200.  Letter of Interest.
1.  Parties having a continued interest in developing a

particular parcel of Trust Lands Administration land, but who
are not ready to commence the development, may notify the
agency by a letter of interest stating the nature of continued
interest.

2.  The letter of interest shall remain in effect for a period
not to exceed two consecutive years.  Prior to the expiration of
the two-year period, the interested party will be advised that the
letter of interest is about to expire and that the party has the
opportunity to renew under the current rules and fees.

3.  The interested party shall include an address which will
be used by the agency for all correspondence with that party.

4.  The interested party shall submit a non-refundable fee
of $100 for each contiguous tract which does not exceed 640
acres.

5.  The right acquired by the fee paid is limited to the right
to be notified by the agency as described in R850-30-1200(6).

6.  When the agency receives an application for sale, lease,
material permit or exchange for a parcel of land for which a
current letter of interest is on file, the agency shall notify by
certified mail all parties having letters of interest on file,
regarding the subject property and the applicant.

7.  Parties who have submitted a letter of interest shall have
30 days from the date the notification was sent in which to
respond by submitting a competing application pursuant to
R850-30-500(2).  If no application is received from the party
having filed a letter of interest, it will be assumed that the party
has no further interest in the subject property.

KEY:  administrative procedure, leases, trust land
management*, request for proposals*
July 2, 1996 53C-1-302(1)(a)(ii)
Notice of Continuation June 27, 2002 53C-2-201(1)(a)

53C-4-101(1)
53C-4-202
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R850.  School and Institutional Trust Lands, Administration.
R850-40.  Easements.
R850-40-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the Utah
Enabling Act, Articles X and XX of the Utah Constitution, and
Sections 53C-1-302 and 53C-4-203 which authorize the
Director of the School and Institutional Trust Lands
Administration to establish rules for the issuance of easements
on, through, and over any Trust Lands Administration land, and
to establish price schedules for this use.

R850-40-150.  Planning.
Pursuant to Section 53C-2-201(1)(a), the Trust Lands

Administration shall also undertake to complete the following
planning obligations, in addition to the rule-based analysis and
approval processes that are prescribed by this rule:

1.  Submission of the proposal for review by the Resource
Development Coordinating Committee (RDCC); and

2.  Evaluation of comments received through the RDCC
process.

R850-40-200.  Easements Issued on Trust Lands
Administration Lands.

1.  The agency may issue exclusive, non-exclusive, and
conservation easements on trust lands when the agency deems
it consistent with trust responsibilities.

R850-40-300.  Easements Acquired by Application.
1.  Easements across Trust Lands Administration lands may

be acquired only by application and grant made in compliance
with these rules and the laws applicable thereto.  No easement,
or other interest in Trust Lands Administration lands may be
acquired by prescription, by adverse possession, nor by any
other legal doctrine except as provided by statute.  All
applications shall be made on agency forms.  The filing of an
application form is deemed to constitute the applicant’s offer to
purchase an easement under the conditions contained in the
conveyance document and these rules.

2.  Pursuant to Section 72-5-203(2)(a), applications shall
be accepted for easements for roads in existence prior to January
1, 1992 for which easements were not in effect on that date.
Easements issued under this section shall be subject to all
applicable provisions of R850-40.

R850-40-400.  Easement Charges.
1.  The charge for any easement granted or renewed under

these rules, including those granted to municipal or county
governments or agencies of the state or federal government,
shall be determined pursuant to R850-40-600.

2.  The charge for easements issued to a subdivision of the
state pursuant to R850-40-300(2) shall be subtracted from the
aggregate pool of value collected from sovereign land receipts
and other sources allocated for this purpose by the legislature
pursuant to statute.  Payments may be made over time.

3.  The agency may, when issuing easements pursuant to
R850-40-300(2), also accept payment from sources other than
the aggregate pool and may credit the value of benefits accruing
to trust beneficiaries from continued maintenance of the
easement and the value of access against accrued interest.

R850-40-500.  Surveys.
Anyone desiring to perform a survey on Trust Lands

Administration land with the intent of filing an application for
an easement, shall prior to entry for surveying activities, file
with the agency written notice of intent to conduct a survey of
the proposed location of the easement.  The notice, which may
be in letter form, shall describe the proposed project, including
the purpose, general location, potential resource disturbances of
the proposed easement and survey, and projected construction
time for any improvements.  The notice shall contain an
agreement to indemnify and hold the agency and any authorized
lessees harmless against liability and damages for loss of life,
personal injury and property damage occurring due to survey
activities and caused by applicant, his employees, his agents, his
contractors or subcontractors and their employees.  In lieu of an
agreement the applicant may submit a surety bond in an amount
agreeable to the director.  The written notice shall be reviewed
by the agency.  The agency may require the applicant to obtain
a right-of-entry agreement.

R850-40-600.  Minimum Charges for Easements.
The agency may establish price schedules for easements

based on the cost incurred by the agency in administering the
easement and the fair-market value of the particular use.

R850-40-700.  Application Procedures.
1.  Time of Filing.  Applications for an easement shall be

received for filing in the office of the agency during office hours
pursuant to R850-3.

2.  Application approval by the director constitutes
acceptance of the applicant’s offer.

3.  The easement shall be executed by the applicant and
returned to the agency within 60 days from the date of
applicant’s receipt of the written easement.  Failure to execute
and return the documents to the agency within the 60-day period
may result in cancellation of the conveyance and the discharge
of any obligation of the agency arising from the approval of the
application.

R850-40-800.  Term of Easements.
Easements granted under these rules shall normally be for

no greater than a 30 year term.  Longer or shorter terms may be
granted upon application if the director determines that such a
grant is in the best interest of the trust beneficiaries.

R850-40-900.  Conveyance Documents.
1.  Each easement shall contain provisions necessary to

ensure responsible surface management, including, the
following provisions:  the rights of the grantee, rights reserved
to the grantor; the term of the easement; payment obligations;
reporting of technical and financial data; reservation for mineral
exploration and development and other compatible uses;
operation requirements; grantee’s consent to suit in any dispute
arising under the terms of the easement or as a result of
operations carried on under the easement; procedures of
notification; transfers of easement interest by grantee; terms and
conditions of easement forfeiture; and protection of the Trust
Lands Administration from liability from all actions of the
grantee.
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2.  In addition to the requirements of R850-40-900(1),
conservation easements shall specify the resource(s) which is
being protected and the conditions under which the conservation
easement may be terminated.

R850-40-1000.  Bonding Provisions.
1.  Prior to the issuance of an easement, or for good cause

shown at any time during the term of the easement, upon 30
days’ written notice, the applicant or grantee, as the case may be,
may be required to post with the agency a bond in the form and
amount as may be determined by the agency to assure
compliance with all terms and conditions of the easement.

2.  All bonds posted on easements may be used for payment
of all monies, rentals, and royalties due to the grantor, also for
costs of reclamation and for compliance with all other terms and
conditions of the easement, and rules pertaining to the easement.
The bond shall be in effect even if the grantee has conveyed all
or part of the easement interest to a sublessee, assignee, or
subsequent operator until the grantee fully satisfies the easement
obligations, or until the bond is replaced with a new bond
posted by the sublessee or assignee.

3.  Bonds may be increased in reasonable amounts, at any
time as the agency may decide, provided grantor first gives
grantee 30 days’ written notice stating the increase and the
reason(s) for the increase.

4.  Bonds may be accepted in any of the following forms at
the discretion of the agency:

(a)  Surety bond with an approved corporate surety
registered in Utah.

(b)  Cash deposit.  However, Trust Lands Administration
will not be responsible for any investment returns on cash
deposits.

(c)  Certificate of deposit in the name of "School and
Institutional Trust Lands Administration and Grantee, c/o
Grantee’s address", with an approved state or federally insured
banking institution registered in Utah.  The certificate of deposit
must have a maturity date no greater than 12 months, be
automatically renewable, and be deposited with the agency, the
grantee will be entitled to and receive the interest payments.  All
certificates of deposit must be endorsed by the grantee prior to
acceptance by the director.

(d)  Other forms of surety as may be acceptable to the
agency.

R850-40-1100.  Conflict of Use.
The agency reserves the right to issue non-exclusive

easements or other leases, or to dispose of the property by sale
or exchange, on land encumbered by existing easements when
compatible with the original grant.

R850-40-1200.  Amendments.
Any holder of an existing easement desiring to change any

of the terms of, or the alignment described in the grant shall
make application following the same procedure as is used to
make an application for a new easement.  An amendment fee
pursuant to R850-4 must accompany the amendment request.

R850-40-1210.  Easement Conversion.
Easements issued for uses or purposes which would more

appropriately be authorized by a special use lease shall be
converted, whenever possible, to a special use lease.  Any
application for the conversion of an easement to a special use
lease must follow the process outlined in R850-30-500(2)(g).

R850-40-1300.  Renewal of Easement.
Prior to the expiration date of any easement heretofore or

hereafter granted for a limited term of years, an application may
be submitted for a renewal of the grant upon payment of the
consideration as may then be required.

R850-40-1400.  Removal of Sand and Gravel.
The removal of ordinary sand and gravel or similar

materials from the land by grantee is not permitted except when
the grantee has applied for and received a materials purchase
permit.

R850-40-1500.  Removal of Trees.
In the event the easement crosses forested Trust Lands

Administration land, no trees may be cut or removed unless and
until a small forest product permit or a timber contract as
provided for in agency rules has been obtained.

R850-40-1600.  Easement Assignments.
1.  An easement may be assigned to any person, firm,

association, or corporation qualified under R850-3-200,
provided that:

(a)  the assignment is approved by the agency;
(b)  if the easement term is perpetual, the easement shall be

amended so that the term is 30 years beginning as of the original
effective date.  However, if the remaining number of years on an
easement so amended is less than 15 years, the ending date of
the easement shall be set so that there will be 15 years remaining
in the easement; and

(c)  payment is made of either:
(i)  the difference between what was originally paid for the

easement and what the agency would charge for the easement at
the time the application for assignment is submitted, or

(ii)  an alternate fee established by, and at the discretion of,
the director.  In allowing for any alternate fee the director shall
consider the following factors:

(A)  the fee established under 1(c)(i) would exceed
$10,000, or would otherwise create an undue financial burden
upon the applicant, or

(B)  the assignment facilitates an agency objective.
2.  An assignment shall take effect the date of the approval

of the assignment.  On the effective date of any assignment, the
assignee is bound by the terms of the easement to the same
extent as if the assignee were the original grantee, any
conditions in the assignment to the contrary notwithstanding.

3.  An assignment must be a sufficient legal instrument,
properly executed and acknowledged, and should clearly set
forth the easement number, land involved, and the name and
address of the assignee and, for the purpose of this rule shall
include any agreement which transfers control of the easement
to a third party.

4.  An assignment shall be executed according to agency
procedures.

5.  An assignment is not effective until approval is given by
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the agency.  Any assignment made without such approval is
void.

R850-40-1700.  Termination of Easement.
Any easement granted by the agency across its land may be

terminated in whole or in part for failure to comply with any
term or conditions of the conveyance document or applicable
laws or rules.  Upon determination by the director that an
easement is subject to termination pursuant to the terms of the
grant or applicable laws or rules, the director shall issue an
appropriate instrument terminating the easement.

R850-40-1800.  Abandonment.
In order to facilitate the determination of an abandonment

of easement, the grantee shall pay an administrative charge
every three years during the term of the easement as provided in
R850-4.  This charge shall not be construed as rent.  In lieu of
this charge, the agency may allow a grantee to pay to the agency
a one-time negotiated charge.

KEY:  natural resources, management, surveys,
administrative procedure
October 18, 1999 53C-1-302
Notice of Continuation June 27, 2002 53C-2-201(1)(a)

53C-4-203
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R850.  School and Institutional Trust Lands, Administration.
R850-50.  Range Management.
R850-50-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the Utah
Enabling Act, Articles X and XX of the Utah Constitution, and
Sections 53C-1-302(1)(a)(ii) and 53C-5-102 which authorize
the Director of the School and Institutional Trust Lands
Administration to establish rules prescribing standards and
conditions for the utilization of forage and related development
of range resources on trust lands.

R850-50-150.  Planning.
1.  Pursuant to Section 53C-2-201(1)(a), the issuance of

grazing permits within this category of activity carries no
planning obligations by the agency beyond existing rule-based
analysis and approval processes.

2.  Range improvement projects authorized pursuant to this
section carry the following planning obligations beyond existing
rule-based analysis and approval processes:

(a)  Submission of the proposal for review by the Resource
Development Coordinating Committee (RDCC); and

(b)  Evaluation of and response to comments received
through the RDCC process.

R850-50-200.  Grazing Management.
Management of trust lands for grazing purposes is based

upon grazing capacity which permits optimum forage utilization
and seeks to maintain or improve range conditions.  Grazing
capacity shall be established after consideration of historical
stocking rates, forage utilization, range condition, trend and
climatic conditions.

R850-50-300.  Applications.
Unless land has been withdrawn from grazing or has been

determined to be unsuitable for grazing, applications shall be
accepted for grazing rights upon all trust lands not otherwise
subject to a grazing permit.

School and institutional trust lands may be declared
unsuitable for grazing if it is determined that range conditions
are incapable of supporting economic grazing practices or if
grazing would substantially interfere with another trust land use
that is better able to provide for the support of the beneficiaries.

R850-50-400.  Permit Approval Process.
Applications shall be accepted on lands available for

permitting under R850-50-300 or upon termination of an
existing permit as follows:

1.  On trust lands that are available for grazing, but are not
subject to an existing permit, applications may be solicited
through advertising or any other method the agency determines
is appropriate, including notification of adjacent landowners and
other permittees in an allotment.

2.  On trust lands subject to an expiring grazing permit,
competing applications shall be accepted from April 1 to April
30, or the next working day if either of these days is a weekend
or holiday, of the year in which the permit terminates.

3.  If no competing applications are received, the person
holding the expiring grazing permit shall have the right to renew
the permit by submitting a completed application along with the

first year’s rent and other applicable fees.
4.  Persons desiring to submit a competing application shall

do so on forms acceptable to the agency.  Forms may be
acquired at the offices listed in R850-6-200(2)(b).  Applications
shall include payment in the amount of the non-refundable
application fee, and the one-time bonus bid.  Bids shall be
refunded to unsuccessful applicants.  Upon establishment of the
yearly rental rate, the successful applicant shall be required to
submit the first year’s rental and other required fees.

5.  Applications shall be evaluated by the agency and shall
be accepted only if the agency determines that the applicant’s
grazing activity shall not create unmanageable problems of
trespass, range management, or access.

(a)  For purposes of this evaluation adjoining permittees
and lessees, adjoining property owners, or adjoining federal
permittees shall be considered acceptable as competing
applicants unless specific problems are clearly demonstrated.

(b)  Applicants not meeting the requirements in (a) above,
whose uses would not unreasonably conflict with the uses of
other permittees of trust lands in the area, shall nevertheless be
accepted if the size of the grazing area, the access to the grazing
area, and other factors demonstrate that the applicant is able to
utilize the area without adverse impact on the range resources,
adjoining lands, or beneficiaries of affected trust lands.

6.  An existing permittee shall have a preference right to
permit the property provided he agrees to pay an amount equal
to the highest competing application.

R850-50-500.  Grazing Fees and Annual Adjustments.
An annual fee shall be charged for the grazing of all

livestock on trust lands.  The grazing fee shall be established by
the board and shall be reviewed annually and adjusted if
appropriate.

R850-50-600.  Grazing Permit Terms.
No grazing permit shall be issued for a period of time

exceeding 15 years.  Every grazing permit executed under these
rules shall include the following terms and conditions:

1.  Terms, conditions, and provisions that shall protect the
interests of the trust beneficiaries with reference to securing the
payment to the agency of all amounts owed.

2.  Terms, conditions, and provisions that shall protect the
range resources from improper and unauthorized grazing uses.

3.  Other terms, conditions, and provisions that may be
deemed necessary by the agency or board in effecting the
purpose of these rules and not inconsistent with any of its
provisions.

4.  The agency may cancel or suspend grazing permits, in
whole or in part, after 30 days notice by certified mail to the
permittee for a violation of the terms of the permit, or of these
rules, or upon the issuance of a lease or permit, the purpose of
which the agency has determined to be a higher and better use,
or disposal of the trust land.  Failure to pay the required rental
within the time prescribed shall automatically work a forfeiture
and cancellation of the permits and all rights thereunder.

5.  Locked gates on trust land without written approval are
prohibited.  If such approval is granted, keys shall be supplied
to the agency and other appropriate parties requiring access to
the area as approved by the agency, including those with fire
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and regulatory responsibilities.
6.  Supplemental livestock feeding on trust grazing lease

lands may be permitted subject to written authorization by the
agency with the designation of a specific area, length of time,
number and class of livestock, and subject to a determination
that this shall not inflict long term damage upon the land.  The
agency may assess an additional fee for authorized supplemental
feeding.  Emergency supplemental feeding shall be allowed for
ten days prior to notification.

R850-50-700.  Reinstatements.
Trust land on which a grazing permit has been cancelled

and which is ineligible for reinstatement pursuant to R850-5-
500(1)(c) may be advertised as available pursuant to R850-50-
400(2).  If the advertisement does not bring forth any competing
applications, or if the agency does not advertise the property, the
person previously holding the permit may apply for a new
permit by submitting an application and all applicable fees
including a fee equal to the reinstatement fee.

R850-50-800.  Grazing Permits--Legal Effect.
Grazing permits transfer no right, title, or interest in any

lands or resources held by the agency, nor any exclusive right of
possession and grant only the authorized utilization of forage.

R850-50-900.  Non-Use Provisions.
The granting of non-use for trust lands shall be at the

discretion of the agency.  The following criteria shall apply to all
non-use requests:

1.  The permittee shall submit an application for non-use in
advance or, if the trust land is within a federal grazing allotment,
as soon as notification of non-use is received from the
applicable federal agency.  The request shall be accompanied by
the applicable application fee and by any appropriate
documentation which is the basis for the request.  In the event
of approved grazing non-use, fees shall not be waived or
refunded but shall be applied to the next year.

2.  Non-use shall not be approved for periods of time
exceeding one year.

3.  Non-use may be approved in times of emergency
conditions.

4.  Non-use for personal convenience with no payment of
fees shall not be approved.

R850-50-1000.  Assignment and Subleasing of Grazing
Permits.

1.  Permittee shall not assign, partially assign, sublease,
mortgage, pledge, or otherwise transfer, dispose or encumber
any interest in the permit without the written consent of the
agency.  To do so shall automatically, and without notice, work
a forfeiture and cancellation of the permit.  Consent for
subleasing shall only be given if the sublease is compatible with
the best interests of the beneficiaries and long-term management
of the land and will not unreasonably conflict with the interests
of other permittees in the area.

2.  The agency may assess an additional fee based upon
either the fair market value of the permit or a flat fee per AUM
for its approval of any assignment, partial assignment, or
sublease which shall be based on the following criteria:

(a)  Subleases in-lieu of a collateral assignment shall not be
approved.

(b)  An approved sublease shall be valid only for the
remaining term of the permit.

3.  Mortgage agreements or collateral assignments are for
the convenience of the permittee.  The term of a mortgage
agreement or collateral assignment shall not exceed the
remaining term of the permit.  If the grazing permit is renewed,
the permittee may also renew the mortgage agreement or
collateral assignment of the permit pursuant to these rules.

R850-50-1100.  Range Improvement Projects.
1.  Range Improvement Projects shall be submitted for

approval on appropriate application forms.  Range Improvement
Projects shall be approved or denied by the agency based on a
written finding.

2.  All range improvement activity shall be approved by the
agency in writing before construction begins.  Line cabins and
similar structures shall not be authorized as range improvement
projects and shall be authorized by a special use lease pursuant
to R850-30.

3.  Agency authorization for range improvement projects
shall be valid for periods of time not to exceed two years from
the date the applicant is notified of the authorization.
Extensions of time may be granted only in extraordinary
circumstances.

4.  Range improvements constructed or placed upon trust
land without prior approval shall become the property of the
agency.

5.  Range improvements shall not be authorized if they
would be:

(a)  located on a parcel that the agency has determined has
potential for sale, lease or exchange and the possibility exists
that improvements may encumber these actions.

(b)  located on a parcel designated for disposal.
(c)  a project or structure that does not fill a critical need or

enhance the value of the resource.
6.  Range improvements which are necessary to rehabilitate

lands whose forage production has been diminished by poor
grazing practices or poor stewardship of the permittee shall not
be considered a reimbursable improvement but rather a
requirement to keep the grazing permit in effect.

7.  Authorized Range Improvement Projects shall be
depreciated using schedules consistent with typical schedules
published by the USDA Soil Conservation Service.  In the event
of disposal of the property, the issuance of a permit to a
competing applicant, or withdrawal of the property, the
permittee shall receive no more than the original cost minus the
indicated depreciation costs; or in the alternative, shall be
allowed 90 days to remove improvements pursuant to section
53C-4-202(6).

8.  If the range improvement project is designed to increase
carrying capacity, the permittee shall agree to pay for the
increase in AUMs annually starting no later than two years after
project completion.  The agency may allow any increase in fees
to be phased-in at 20% per year.

9.  The agency may participate in cost-sharing of
designated range improvement projects, or maintenance of
existing range improvement projects, by providing funding in
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amounts and at rates determined by the agency.
10.  The agency’s cost/share portion of the project may be

in the form of project materials.  In these instances, the
permittee shall be required to provide all necessary equipment
and manpower to complete the project to specifications required
by the agency.

R850-50-1200.  Additional Leases.
If the agency determines that there is unused forage

available on a parcel of trust land resulting from temporary
conditions, it may issue an additional permit or permits. These
permit(s) shall be issued in accordance to R850-50-400.
Existing permittees shall have a first right of refusal to unused
forage.

R850-50-1300.  Rights Reserved to the Agency.
In all grazing permits the agency shall expressly reserve the

right to:
1.  issue special use leases, timber sales, materials permits,

easements, rights-of-entry and any other interest in the trust
land.

2.  issue permits for the harvesting of seed from plants on
the trust land.  If loss of use occurs from harvesting activities, a
credit for the amount of loss shall be made to the following
year’s assessment.

3.  enter upon and inspect the trust land or to allow
scientific studies upon trust land at any reasonable time.

4.  allow the public the right to use the trust land for
purposes and periods of time permitted by policy and rules.
However, nothing in these rules purports to authorize trespass
on private land to reach trust land.

5.  require that all water rights on trust land be filed in the
name of the trust and to require express written approval prior
to the conveyance of water off trust land.

6.  close roads for the purpose of range or road protection,
or other administrative purposes.

7.  dispose of the property without compensation to the
permittee, subject to R850-50-1100(7).

8.  terminate a grazing permit in order to facilitate higher
and better uses of trust lands.

R850-50-1400.  Trespass.
1.  Unauthorized activities which occur on trust land shall

be considered trespass and damages shall be assessed pursuant
to 53C-2-301.  These activities include, but are not limited to:

(a)  The use of forage at times and at places not authorized
in the permit.

(b)  The placement of numbers of livestock on the trust
land which, if left on the trust land for the length of time
allowed in the permit, would result in forage being used in
excess of that authorized by the permit.

(c)  Grazing or trailing livestock on or across trust land
without a valid permit or right-of-entry.

(d)  The dumping of garbage or any other material on the
trust land.

2.  The permittee shall cooperate with the agency in taking
civil action against the owners of trespass livestock on trust
lands to recover damages for lost forage or other values.

R850-50-1500.  Trailing Livestock Across Trust Land.
1.  The trailing of livestock across trust land by a person

not holding a grazing permit may be authorized if no other
reasonable means of access is available.

2.  Written approval in the form of a right-of-entry shall be
obtained in advance from the agency.

3.  The authorization to trail livestock across trust land
shall restrict and limit the route, the number and type of
animals, and the time and duration, not to exceed two
consecutive days of the trailing.

KEY:  administrative procedure, range management
May 2, 2001 53C-1-302(1)(a)(ii)
Notice of Continuation June 27, 2002 53C-2-201(1)(a)

53C-5-102
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R850.  School and Institutional Trust Lands, Administration.
R850-60.  Cultural Resources.
R850-60-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the
Enabling Act, Articles X and XX of the Utah Constitution, and
Sections 53C-1-302(1)(a)(ii) and 53C-2-201(1)(a) which
authorize the Director of the School and Institutional Trust
Lands Administration to prescribe the management of cultural
resources on trust lands.  This rule outlines the manner by which
the agency shall, pursuant to Section 9-8-404, take into account
the effect of trust land uses and other land uses on any district,
site, building, structure or specimen that is included in or
eligible for inclusion in the State Register or National Register
of Historic Places, and allow the State Historic Preservation
Officer a reasonable opportunity to comment with regard to the
undertaking.  This rule also outlines the manner by which the
agency shall, pursuant to Section 9-8-305(2), issue permits for
archaeological surveys and excavations on trust lands.

R850-60-200.  Definitions.
For purposes of this rule:
1.  "Area of potential effects" means the geographic area or

areas established by the agency within which an undertaking
may cause changes in the character or use of historic properties,
if any such properties exist.

2.  "Discovery property" means any site or archaeological
resources that are encountered, found or otherwise made known
during the course of land use conducted subsequent to approval
of that use by the agency.

3.  "Historic property" means any prehistoric or historic
district, site, building or structure, or object included in, or
eligible for inclusion in, the National Register of Historic
Places.  This term includes, for the purposes of this rule,
artifacts, records, and remains that are related to and located
within such historic properties.

4.  "Interested persons" means those organizations and
individuals that are concerned with the effects of an undertaking
on historic properties and have expressed their concern to the
agency.

5.  "Local government" means any city, county, township,
municipality or other general purpose subdivision of the state.

6.  "National Register" means the National Register of
Historic Places, maintained by the United States Secretary of the
Interior.

7.  "National Register Criteria" means the criteria
established by the Secretary of the Interior for use in evaluating
the eligibility of cultural resources for the National Register;
these criteria are found in 36 CFR Part 60, hereby incorporated
by reference.

8.  "Undertaking" means any trust land use or other land
use that can result in changes in the character or use of historic
properties, if any such historic properties are located in the area
of potential effects.

R850-60-300.  Authorization of Cultural Resource Work.
1.  No person shall alter, remove, injure or destroy cultural

resources on trust lands, without written permission from the
agency.

2.  No person shall survey or excavate archaeological

resources on trust lands without first obtaining an
archaeological permit from the agency.

A condition of permission shall be that the permittee shall
provide the agency with a copy of all records resulting from
such investigations.  No requirement for permission shall be
made for non-documentary, non-disturbing, purely recreational
visitation of sites on trust lands.

3.  Any person found in violation of R850-60-300 will be
subject to civil and criminal penalties.

R850-60-400.  Archaeological Permits.
1.  The agency shall issue archaeological survey and

excavation permits, after consultation with SHPO, to persons
who demonstrate compliance with the following requirements:

(a)  the minimum standards for education and experience
set by federal regulation, codified as 43 CFR 7.8(a)(1), hereby
incorporated by reference.  Permit applicants shall submit
resumes or vitae as proof of conformity with these minimum
standards.

(b)  the ability to conduct the proposed work in a manner
consistent with current professional practice, including access
to proper equipment, facilities, and other personnel who are
qualified to assist in executing the proposed work.  Permit
applicants shall submit the appropriate documentation as proof
of conformity with this requirement.

(c)  written proof that an agreement with the Utah Museum
of Natural History (UMNH) is in place for curation of all
recovered archaeological materials, specimens and collections
at either the UMNH or another repository or curation facility
approved by the UMNH.

2.  All work conducted under an archaeological survey
permit shall be conducted in accordance with current
professional practice and the terms of the permit.

3.  For archaeological excavation permits, the agency shall
require that the permit applicant provide the following:

(a)  A research design which explicitly states the questions
to be addressed; the reasons for conducting the work; defines
the methods to be used; describes the analysis to be performed;
outlines the expected results and the plans for reporting;
evaluates the expected contributions of the project work to
archaeological science and the field of anthropology.

(b)  Written proof of consultation with the appropriate
Indian tribe, if required by Section 9-9-403.

(c)  Any other information requested by the agency.
4.  All archaeological permits shall be issued with the

following requirements:
(a)  The permittee shall provide reports documenting

results of the work and data obtained, and deliver relevant
records, site forms, and reports to the agency within the time
specified in the permit.

(b)  Any permittee who discovers human remains shall
notify the agency and other appropriate agencies pursuant to
Section 9-9-403 and cease further activity, except in compliance
with Section 9-9-403.

(c)  If the permittee fails to comply with any statute, rule or
the provisions of the permit, the agency may terminate the
permit and either continue the study or grant another permittee
the responsibility or opportunity to complete the permitted
work.
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5.  The duration of archaeological permits shall be the
following:

(a)  Survey permits shall be issued for one year.
(b)  Excavation permits shall be issued for the period of

time necessary to accomplish the proposed work.  The period of
time may be extended by the agency upon application by the
permittee.

(c)  The UMNH shall be consulted if the duration of an
excavation permit is to be modified.

6.  The agency may require other provisions as necessary.

R850-60-500.  Delegation of Permitting Authority.
Authority for permitting cultural resources surveys,

excavations, or both under R850-60-300 may be delegated to
the Division of State History through a Memorandum of
Agreement (MOA) between the agency and the Division of State
History.  The delegation shall be contingent upon terms or
conditions which the director deems appropriate and in the best
interest of the trust.  Authority for permitting surveys shall either
be delegated annually by MOA to the Division of State History
or retained annually by the agency.  The agency may reserve in
the MOA the right to issue an excavation permit for a specific
undertaking upon a written finding that the best interest of the
trust requires that the excavation be conducted pursuant to
R850-60-400.  The delegation may be rescinded through
termination of the MOA after ten day’s notice of the intent to
terminate the MOA published in the Utah State Bulletin.

R850-60-600.  Identifying Historic Properties.
1.  Following the agency’s determination that a proposed

trust land use or other land use constitutes an undertaking the
agency shall establish the undertaking’s area of potential effects.
Thereafter, the agency shall review existing information about
historic properties that may be affected by the undertaking.  As
part of this process, the agency may seek information from the
State Historic Preservation Officer (SHPO), Indian tribes, local
governments, state or federal agencies or any other interested
parties likely to have knowledge or concerns about cultural
resources in the area.  The agency may delegate this collection
of information to an appropriate person.

2.  Based on this assessment, the agency shall determine
whether a field survey will be required to identify historic
properties.

3.  If the agency determines that a field survey will be
required, the agency shall make a reasonable and good faith
effort to identify historic properties that might be affected by an
undertaking and shall gather sufficient information to evaluate
the eligibility of these properties for the National Register.  The
agency shall utilize the Secretary of the Interior’s Standards and
Guidelines for Archeology and Historic Preservation (48 FR
44716), incorporated by reference, in making this effort.

4.  The agency may conduct field surveys on school and
institutional trust lands in the order of priority determined by the
agency.  The agency shall assign a higher priority to those field
surveys for proposed uses which the agency has determined will
best fulfill the trust land management objectives in R850-2-200.
Agency personnel shall not normally conduct field surveys for
mineral exploration or development activity, easements, or
projects where federal, state, or local government agencies are

the applicants.
5.  School and institutional trust land applicants may

conduct authorized field surveys at their own expense.
(a)  If the applicant is the successful bidder for the trust

land use, no reimbursement shall be made by the agency.
(b)  If the applicant is not the successful bidder for the trust

land use, the agency shall reimburse the applicant for the cost of
the survey, provided that the agency has previously authorized
the estimated maximum cost of the survey prior to its initiation.

R850-60-700.  Evaluating Eligibility.
1.  The agency shall make a determination of the eligibility

for the National Register for any site identified within the
undertaking’s area of potential effects.

(a)  The agency shall follow the Secretary of the Interior’s
Standards and Guidelines for Evaluation in applying the
National Register Criteria to any sites that may be affected by
the undertaking.

(b)  The passage of time or changing perceptions of
significance may justify re-evaluation of sites that were
previously determined to be eligible or ineligible.

2.  The agency shall consult the SHPO regarding the
agency’s determination of eligibility.  If the SHPO does not
provide comment within 15 days of receipt, the SHPO is
presumed to agree with the agency’s determination of eligibility.

3.  If the agency determines the property is eligible, the
historic property will be assessed for effect in accordance with
R850-60-800.

R850-60-800.  Assessing Effects.
1.  The agency shall assess the effect of a proposed trust

land use or other land use on historic properties by applying the
Criteria of Effect and Adverse Effect found in 36 CFR 800.9,
hereby incorporated by reference.

2.  The agency shall consult the SHPO regarding the
finding of effect.  If the SHPO does not provide the agency with
comment within 15 days, or 30 days if consultation regarding
eligibility is included, the SHPO is presumed to agree with the
agency’s finding of effect.

3.  Based upon the determination made in R850-60-600,
R850-60-700 and R850-60-800, the agency shall take into
account the effect of the undertaking on the historic property.

4.  The agency may establish treatment options in
consultation with the SHPO that may include:

(a)  archaeological data recovery;
(b)  "alternative" or "creative" mitigation;
(c)  physical treatment to alleviate or minimize the adverse

effect(s);
(d)  historic property documentation; or
(e)  simple case documentation.

R850-60-900.  Discoveries.
1.  Any user of trust lands shall immediately cease any use

which may threaten an unanticipated discovery property upon
discovery until such time as the discovery property has been
evaluated and treated to the satisfaction of the agency.

R850-60-1000.  Emergency Undertakings.
The agency may waive cultural resource management
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considerations when responding to wildland fires, flood control
and other emergency actions.

R850-60-1100.  Programmatic Agreements.
The agency may enter into programmatic agreements with

the SHPO, or with other state or federal agencies, and with local
governments for compliance with Section 9-8-404 or other
pertinent state or federal statutes.  The agency may also
cooperate with federal agencies in federal programmatic
agreements where practicable and appropriate.

R850-60-1200.  Records.
1.  The agency shall submit one copy each of all site forms,

survey and data recovery, treatment or mitigation reports
prepared by the agency to the SHPO.  All similar data prepared
by permittees conducting work in accordance with R850-60-400
shall be required to furnish one copy of the results of their
investigations to the SHPO.

2.  Records and data containing site location information
which could jeopardize the integrity of those sites shall be
provided protected records status pursuant to Section 63-2-
304(25).

R850-60-1300.  Ownership and Management of Collections.
Collections recovered from school and institutional trust

lands are the property of the respective trust and shall be labeled
as belonging to that trust and are held in trust for the
beneficiaries by the institution in possession and managed
according to state law and the rules of the UMNH.

KEY:  cultural resources
October 17, 1995 53C-1-302(1)(a)(ii)
Notice of Continuation June 27, 2002 53C-2-201(1)(a)

53C-2-301
9-8-305
9-8-404
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R850.  School and Institutional Trust Lands, Administration.
R850-80.  Sale of Trust Lands.
R850-80-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the Utah
Enabling Act, Articles X and XX of the Utah Constitution, and
Sections 53C-1-302(1)(a)(ii) and 53C-4-101(1) which authorize
the Director of the School and Institutional Trust Lands
Administration to prescribe the terms and conditions for the sale
of trust land.

R850-80-150.  Planning.
Pursuant to Section 53C-2-201(1)(a), the Trust Lands

Administration shall also undertake to complete the following
planning obligations, in addition to the rule-based analysis and
approval processes that are prescribed by this rule:

1.  Submission of the proposal for review by the Resource
Development Coordinating Committee (RDCC);

2.  Evaluation of and response to comments received
through the RDCC process; and

3.  Evaluation of and response to any comments received
through the solicitation process conducted pursuant to R850-80-
400(1).

R850-80-200.  Sale of Trust Lands.
The agency may sell trust lands at no less than the fair

market value if the agency determines that sale of the lands
would be consistent with these rules and in the best interest of
the trust beneficiaries.

R850-80-300.  Sales Initiation Process.
The sales process may be initiated by:
1.  The acceptance of a completed application form

pursuant to R850-3-400; or,
2.  A determination by the director that disposal of a parcel

of property is timely and in the best interests of the trust land
beneficiaries.

R850-80-400.  Competitive Offering.
1.  Upon acceptance of a lease or sale application, the

agency shall solicit competing applications for lease, sale or
exchange through commercially feasible means, including
publication at least once a week for three consecutive weeks in
one or more newspapers of general circulation in the county in
which the sale is proposed.  Certified notice that competing
applications are being solicited shall be sent to
lessees/permittees of record, adjoining lessees/permittees, and
adjoining landowners at least 30 days prior to the selection of
the successful applicant.

2.  Notification and advertising shall include a description
of the location of the parcel and any other information which
may create interest in the parcel.  The successful applicant shall
bear the cost of the advertising.

3.  The agency shall allow each applicant at least 20 days
from the date of mailing of notice as evidenced by the certified
mailing posting receipt (Postal Service form 3800), within
which to submit a sealed bid containing their proposal for the
subject parcel.  Competing bids shall be evaluated using the
criteria found in R850-30-500(2)(g), R850-80-500, and R850-
90-200.

4.  The director shall select the preferred applicant.  If the
preferred application is for a lease, it shall proceed through the
process as outlined in R850-30-500(5).  If the preferred
application is for a sale, it shall proceed through the process
outlined in R850-80-500.  If the preferred application is for an
exchange, it shall be processed pursuant to R850-90-300.

5.  If any competing application received pursuant to
R850-80-400 qualifies as a unit development lease as defined in
R850-30-1100, the agency shall extend the sealed bid proposal
deadline to 120 days.

R850-80-500.  Sale Determination Procedures.
1.  Preliminary Analysis
(a)  The director may offer for sale, without further market

analysis or sale determination, trust lands which have been:
i)  designated for disposal in General Management Plans;

or
ii)  offered for sale within the previous three years but not

purchased.
(b)  The director may also offer for sale trust lands subject

to market analysis and sale determination as provided in R850-
80-500(2) and R850-80-500(3) when lands are not precluded
from consideration under R850-80-500(1)(c).

(c)  The director shall not further consider an application
for sale when:

i)  the sale results in an unmanageable or uneconomical
parcel of trust land, or eliminates or materially restricts access
to a remnant holding, without additional remuneration to cover
any loss in value to the remnant parcel;

ii)  the land has been, or is intended to be designated for
development pursuant to R850-140;

iii)  the director finds that withdrawing the parcel from
public application to develop a marketing plan is justified by
market trends or anticipated market demand in the area; or

iv)  the director finds that the sale may lead to development
which may have a negative effect on the value, developability or
marketability of any remaining land holdings.

2.  Market Analysis
(a)  The agency shall contract for an appraisal in

accordance with agency specifications for the purpose of
estimating the fair market value of the trust land.  The cost of
the appraisal shall be borne by the successful purchaser of the
parcel.  The agency will determine the minimum acceptable
selling price of the subject parcel using the appraisal, the data in
(b) below and any other information which is deemed relevant.
The minimum acceptable selling price of the parcel, as
determined by the agency, shall be provided protected records
status pursuant to Section 63-2-304(1) or 63-2-304(7) until the
sale is consummated, unless otherwise ordered by the director.

(b)  The agency shall conduct an economic analysis of the
proposal, which shall include:

i)  appraisal;
ii)  real estate trends;
iii)  market demand;
iv)  opportunity costs including potential for appreciation;

and
v)  associated management costs of retention.
3.  Sale Determination
If the market analysis conducted pursuant to R850-80-
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500(2) above indicates that the increase in income to the trust
from leasing the parcel, or from retaining the parcel for
appreciation purposes, can reasonably be expected to exceed the
return to the trust beneficiaries from the sale of the parcel, the
director shall deny the sale application.

R850-80-550.  Methods of Sale.
Upon authorization to sell trust land and related assets by

the director pursuant to R850-80-300(2) or R850-80-500, the
agency shall dispose of the land or assets using methods
described below:

1.  A public sale pursuant to R850-80-600, or
2.  A negotiated sale to a party, either directly or using a

broker or real estate marketing entity, after appropriate
advertising of the proposed sale and 30-days prior written notice
to the board and affected beneficiary institutions describing the
terms, reasons and other pertinent facts of the proposed sale.
Board approval is required in any of the following situations:

(a)  the value of the parcel exceeds $100,000;
(b)  the parcel to be sold exceeds 320 acres in size; or
(c)  advertising brings forth additional interested

purchasers.

R850-80-600.  Public Sale Procedures.
1.  If a sale is authorized pursuant to R850-30-500(2)(h) or

R850-80-400(4), the applicant shall be required to submit an
amount equal to 10% of the offer to purchase.  This amount
shall constitute the applicant’s bid for the purchase of the parcel
and shall be provided protected records status pursuant to
Section 63-2-304(1) or 63-2-304(7) until sealed bids are opened
at a subsequent auction.  The applicant will be allowed to enter
into oral bidding subject to R850-80-600(5).

2.  All sales shall be advertised through publication at least
once each week for three consecutive weeks in one or more
newspapers of general circulation in the county in which the
land is located.  Notices shall also be posted in the local
governmental administrative building or courthouse and other
appropriate locations.  This advertisement shall indicate when
and where the sale will be held.  It shall contain a general
description of the parcel to be sold including township, range
and section and a brief description of where the parcel is
located.  The advertisement shall also indicate the agency office
where parties interested in purchasing the land can obtain more
information.

3.  At least 30 days prior to the sale, notice shall be sent by
certified mail to each person who owns property adjoining the
land proposed for sale.

4.  In addition to the requirements of R850-80-600(2), the
agency may advertise sales using commonly accepted methods
to the extent which the director has determined may reasonably
increase the potential for additional bidding at the sale.
Applicant’s deposit for advertising specified by R850-80-300(1)
will not be used for additional advertising.

5.  Public sales shall commence with:
(a)  the submission of fixed price sealed bids.  A sealed bid

shall contain an amount equal to at least 10% of the total
amount offered to purchase the property.  The agency may
require these funds to be in the form of a certified check.  On
cash sales the purchaser shall pay the purchase price in full with

guaranteed funds.  The agency reserves the right to reject any
bid however submitted.  No less than three of those submitting
the highest bids shall be allowed to enter into oral bidding,
beginning at the amount of the highest sealed bid.  The number
of additional parties allowed to participate in oral bidding shall
be those parties who submit a sealed bid that is within 20% of
the third highest sealed bid.  In the event that a parcel is offered
both as one piece, and broken into several sub-parcels, the
prevailing bidders for each of the sub-parcels shall be allowed
to participate in the oral bidding when the parcel is offered as
one piece.  Current Grazing Permittees, Material Permittees and
Special Use Lessees who submit sealed bids shall automatically
qualify to enter into oral bidding, even if their sealed bid does
not otherwise meet the qualifications described above.  A bidder
shall be held to the value of the bidder’s sealed bid; or

(b)  the payment of an agency-established bidding deposit.
When the sales method outlined in this subsection is used, the
agency may waive the requirement to not disclose the minimum
acceptable sales price imposed by R850-80-500(2)(a).

6.  If no bid submitted pursuant to R850-80-600(5)(a)
equals or exceeds the minimum selling price, then the sale shall
not be made except as provided below.

(a)  The bidders who participated in the oral bidding may,
at the discretion of the officer conducting the sale, be allowed
to enter into additional oral bidding, with the starting amount
being the previous high bid.  In the event that more than one
sealed bid was submitted, but there was no oral bidding, those
persons having submitted a sealed bid who would have been
allowed to enter into oral bidding pursuant to R850-80-600(5)
shall be allowed to enter into oral bidding with the starting
amount being the highest sealed bid.  To facilitate the sale of the
parcel, the officer conducting the sale may divulge the minimum
acceptable selling price;

(b)  if there is still not a successful bidder, the person
submitting the highest bid, whether it be sealed or oral, may
request the agency to reevaluate the minimum selling price.  If
the agency chooses to accept the request of the person
submitting the highest bid, it shall contract for an independent
appraisal, the cost for which shall be borne by the requesting
party.  If this appraisal indicates a value less than the highest
bid, then the agency may elect to notify the highest bidder by
certified mail and give him two weeks from the date of notice in
which to purchase the property pursuant to R850-80-600(7).

7.  At the consummation of the sale, the agency shall
collect at least 10% of the total sale price, interest on the unpaid
balance from the date of sale to the first day of the following
month, the advertising and appraisal costs, and a sales closing
charge.  The balance shall be payable in no more than 20 annual
payments.  The first payment shall be payable one year from the
first day of the month following the sale; subsequent payments
shall be payable on the first day of the same month each year
thereafter until the balance is paid in full.  Payments in excess
of the current obligations shall be applied to principal.  Any
unpaid balance, plus interest to date, may be paid in full at any
time without penalty.

8.  The interest rate which shall be charged against any
unpaid balance at the time of sale shall be the prime rate, as
published by Zion’s First National Bank, plus 2 1/2% (Prime
Rate + 2 1/2%) as ascertained on the date that the sale is
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approved.  Interest shall be calculated on a 365-day basis.
Every year thereafter, the interest rate which shall be charged
against the unpaid balance shall be the prime rate, as published
by Zion’s First National Bank, plus 2 1/2% (Prime Rate + 2
1/2%) as ascertained on the Monday prior to the first of the
month previous to the due date of the annual installment.

9.  Third parties owning authorized improvements on the
parcel at the time of the sale shall be allowed 90 days to remove
the improvements.

R850-80-700.  Certificates of Sale.
1.  As soon as reasonably possible following the sale, the

agency shall prepare and deliver a certificate of sale to the
purchaser.  This certificate shall contain a legal description of
the land purchased, and shall include information regarding the
amount paid, the amount due, the time when the principal and
interest shall become due, the beneficiary of the land, and any
other terms, covenants, deed restrictions, or conditions which
the agency finds appropriate.  Upon payment in full, the agency
shall issue a patent pursuant to Section 53C-4-102(7).

2.  Certificates of sale shall be executed by the purchaser
and returned to the agency within 30 days from the date of the
purchaser’s receipt of the certificate.  If the certificate is not
received by the agency within the 30 day period, certified notice
will be sent to the purchaser giving notice that after 30 days the
sale will be canceled with all monies received, including the
down-payment, forfeited to the Trust Lands Administration.
Notification by certified mail, return receipt requested, of this
forfeiture provision shall accompany the transmittal of the
certificate to the purchaser.

3.  A certificate of sale shall be signed by the director after
it has been signed by the purchaser and returned to the agency.
The certificate and the agreement of sale shall not be final and
no rights shall vest in the purchaser until the certificate is
executed by the director.  The agency reserves the right to reject
bids for any reason prior to execution of the certificate by the
director.

4.  A certificate of sale may be assigned to any person
qualified to purchase trust lands, provided that the assignment
is approved by the agency, and that no assignment is effective
until approval is given by the director in writing.

5.  An assignment must be consistent with these rules,
executed by the assignee and assignor and acknowledged, and
clearly set forth the certificate of sale number, the land involved,
and the name and address of the assignee.

6.  Assignment of a certificate of sale does not relieve the
assignor from responsibility under the original contract.

7.  Partial releases of property sold under certificates may
be allowed at the discretion of the agency.  The following
conditions must be met:

(a)  A partial release may only be made for parcels ten acres
or larger;

(b)  Access to the remainder of the land must be preserved
without restriction;

(c)  All utilities and infrastructure, including water, sewer
and storm drains, electric power, and natural gas, installed on
land covered by the certificate must have the capacity and
capability to service all lands covered by the certificate;

(d)  Unless the director makes a written finding that waiver

of this condition would be in the best interests of the trust
beneficiaries, payment shall be made to the agency in an amount
equal to 125% of the price per acre paid by the purchaser under
the certificate of sale, multiplied by the number of acres to be
released, plus interest on that amount to the date payment is
received.  The payment shall be in the form of guaranteed funds,
and shall be applied to principal. This payment shall not affect
the amount or due dates of annual payments;

(e)  Unless the director makes a written finding that waiver
of this condition would be in the best interests of the
beneficiaries, the 125% payment required by paragraph (d)
above shall not include the 10% down payment required by
statute or any other payment not designated by the payor, and
accepted by the agency for that purpose;

(f)  The buyer shall provide a survey and legal description
prepared and sealed by a Utah Registered Land Surveyor of the
parcel to be released; and

(g)  The value of the remaining land shall not be reduced
below the remaining principal balance of the certificate.

8.  Certificates issued pursuant to this section shall contain
provisions for remedies that the agency may elect in the event
of default.  Those remedies shall include, without limitation,
acceleration of the debt, forfeiture, any remedy which the
agency may pursue under the contract of sale, suit for judgment,
foreclosure as provided for under Section 57-1-19 et seq. for
trust deeds, and any other remedies afforded at law or equity.
Purchasers who have defaulted on certificates of sale may be
required to make larger down-payments on subsequent sales.

R850-80-800.  Agency-Initiated Sales.
1.  The agency may also offer lands for sale when they have

been:
(a)  Subdivided by the agency pursuant to Section 53C-4-

102(4); or
(b)  Otherwise subdivided pursuant to state law; and the

subdivision is accepted by the director.
2.  Sales of parcels pursuant to this section shall be made

according to the following procedures:
(a)  The agency may offer the subject parcels for sale after

advertising pursuant to R850-80-600(2).
(b)  The minimum acceptable sales price shall be no less

than the appraised fair market value of the parcel and shall be
disclosed.

(c)  Sales shall be by public oral auction, with the
minimum acceptable sales price as the starting bid.  Buyers may
be represented by third parties.

(d)  Bidders must qualify by placing a deposit with the
agency for each parcel on which they bid.  The amount of the
deposit shall be established by the agency for each public
auction.  Deposits shall be returned to unsuccessful bidders.

(e)  Sealed bids shall be accepted from those unable to
attend the auction and, if they equal or exceed the minimum
acceptable sales price, shall be the starting bids in the oral
auction.  Sealed bids must clearly designate the lot on which the
bid is made, and must include the qualifying deposit.

(f)  Payment by the successful bidder shall be made
pursuant to the applicable provisions of R850-80-600(7).

(g)  In addition to the sales price, each purchaser of a
parcel shall pay:



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 339

i)  a prorated portion of the appraisal costs; and
ii)  an application and sales processing charge.
(h)  Other provisions of the sale shall be administered

pursuant to R850-80-600(8), R850-80-600(10) and R850-80-
700.

3.  Over the Counter Sales
(a)  Following a public auction, the director may designate

any unsold parcel for over the counter sale.  The designation
shall continue in force for a period determined by the director,
but not to exceed two years.

(b)  The minimum acceptable price of an unsold parcel on
an over the counter sale shall be set by the director, using one of
the following:

i)  The average price of at least three parcels closest in size
and characteristics which were sold at the related public auction
under R850-80-800(2); or

ii)  A reappraisal.
4.  At the discretion of the director, unsold parcels may be

retained for offering at a subsequent public auction.
5.  At the discretion of the director, unsold parcels may be

listed with a realtor at the minimum acceptable price plus an
amount equivalent to the commission which the realtor will
charge on the sale.

KEY:  administrative procedure, sales*
December 4, 2000 53C-1-302(1)(a)(ii)
Notice of Continuation June 27, 2002 53C-2-201(1)(a)

53C-4-101(1)
53C-4-102

53C-4-202(6)
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R909.  Transportation, Motor Carrier.
R909-75.  Safety Regulations for Motor Carriers
Transporting Hazardous Materials and/or Hazardous
Wastes.
R909-75-1.  Adoption of Federal Regulations.

Safety Regulations for Motor Carriers Transporting
Hazardous Materials and/or Hazardous Wastes, 49 CFR, Sub-
Chapter C, Parts 100 through 180, of the October 1, 2001,
edition, are incorporated by reference.  This applies to all
private, common, and contract carriers by highway in
commerce.

KEY:  hazardous materials transportation, hazardous
substances, hazardous waste, safety regulation
June 25, 2002 72-9-103
Notice of Continuation March 6, 2002 72-9-104
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R912.  Transportation, Motor Carrier, Ports-of-Entry.
R912-3.  Restriction of Truck Traffic on SR-128.  Legal and
Permitted Vehicles.
R912-3-1.  Restrictions on Large Commercial Vehicles
Traveling SR-128.

(1)  The Utah Transportation Commission limits the truck
traffic to local usage along SR-128 from near Moab to I-70 in
Grand County, as follows:

(a)  No through commercial truck over 55,000 pounds
GVW.

(b)  Trucks over 55,000 pounds GVW limited to local
usage of businesses or residents along SR-28.

KEY:  permits, safety regulation, trucks
1993 72-1-102
Notice of Continuation June 25, 2002 72-7-408

72-1-201
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R914.  Transportation, Operations, Aeronautics.
R914-1.  Rules and Regulations of the Utah State
Aeronautical Committee.
R914-1-1.  Authority.

A.  This rule is established as required by Section 72-10-
103.

R914-1-2.  Definitions.
A.  As used in this rule:
(1)  Committee - the Utah Aeronautical Committee
(2)  FAA - Federal Aviation Administration
(3)  Division - Aeronautical Operations Division

R914-1-3.  Licensing, Inspection and Closure of Airports.
A.  In accordance with Section 72-10-117, all public use

airports will be licensed annually by the Aeronautical
Operations Division.

1.  A license will be granted provided the airport is found
to meet all safety requirements.

2.  The Division may refuse or revoke a license and close
an airport if safety criteria is not met.

3.  Safety criteria required:
a.  No pot holes or rutting in the surface of the runway,

taxiway, or parking area.
b.  No break-up of paved surfaces or improperly maintained

surface.
c.  No obstructions in the approach path or near the airport

that cause an unsafe condition.
d.  No excessive growth of vegetation in the runway or

taxiway surface.
e.  No inoperative or obscured runway or taxiway lighting

system.
f.  No unsecured airport area that allows livestock, people,

or vehicles uncontrolled access to the runways, taxiways, or
airport area.

g.  No improper or inadequate runway marking.
h.  No other items that can be determined to be a hazard to

the operation of aircraft.

R914-1-4.  Establishment and Location of Navigational Aids.
A.  Procedure
1.  Location site is selected.
2.  Site is surveyed for location and elevation.
3.  Selected site is submitted to the FAA for approval.
4.  Upon receiving FAA approval, navigational aid may be

installed.
5.  After installation, navigational aid is checked and

certified for operation by the FAA.

R914-1-5.  Operational Safety.
A.  In order to enhance the safety of aircraft operations and

protect people and property, the Committee imposes the
following operational safety rules:

1.  All pilots operating aircraft in the State of Utah will
comply with Federal Aviation Regulations, Part 61, August 31,
1989; Part 91, April 6, 1989; Part 135, April 6, 1989; and Part
121, July 24, 1989.

2.  Obstruction to flight:  Any obstacle or structure which
obstructs the airspace above the ground or water level which is

determined to be a hazard to the safe flight of aircraft shall be
plainly marked, lighted or removed.

3.  Determination of obstruction:  When an obstacle or
structure is determined to be a hazard to flight, the owner will
be notified and will have ten days after receipt of the notice to
take action to correct the hazard or appeal the determination to
the Committee.

KEY:  air traffic, aviation safety, airports, airspace
1990 72-10-103
Notice of Continuation June 25, 2002 72-10-119
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R914.  Transportation, Operations, Aeronautics.
R914-2.  Safety Rules and Procedures for Aircraft
Operations on Roads.
R914-2-1.  Authority.

A.  This rule establishes procedures as required by Section
72-10-118.

R914-2-2.  Procedures.
A.  Only lightly traveled roads will be used for aircraft

operations.  Counties will designate particular county road
segments to be used.

B.  The road to be used for aircraft operations will be
inspected by ground personnel for safety prior to use.

C.  The road segment to be used will be blocked off by
ground personnel prior to aircraft operations to insure that there
is no road traffic during the aircraft use period.

D.  Landings will be permitted on roads during daylight
hours only.

R914-2-3.  Issuance of Special Licenses to Pilots Operating
on Roads.

A.  Applicant must be a holder of at least a private pilot
certificate.

B.  Applicant must have a minimum of 200 total flying
hours and at least 25 hours in the type of aircraft to be used.

C.  Applicant must have completed a proficiency review
flight within the past 24 months.

D.  Applicant must be familiar with short and soft field
landing and take-off procedures and obstacle clearance
procedures for the type aircraft used.

R914-2-4.  Issuance of Special Licenses for Aircraft Landing
on Roads.

A.  Licenses will be issued only to those showing specific
need to use roads for aircraft operations in order to accomplish
a required service.

B.  The applicant will be required to show proof of
insurance pursuant to Section 72-10-118.  Insurance must have
no stipulations against off-airport operations.

KEY:  licensing, aviation safety
1990 72-10-118
Notice of Continuation June 25, 2002



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 344

R920.  Transportation, Operations, Traffic and Safety.
R920-1.  Manual of Uniform Traffic Control Devices.
R920-1-1.  Adoption by Reference.

Adopted by reference is the Manual of Uniform Traffic
Control Devices (MUTCD).  This manual was approved by the
Federal Highway Administrator as the National standard for all
highways open to public travel in accordance with Title 23, U.S.
Code, Sections 109(d) and 402(a) and 23 CFT 1204.4.

KEY:  traffic control
1987 63-49-8(5)(c)
Notice of Continuation June 25, 2002
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R920.  Transportation, Operations, Traffic and Safety.
R920-2.  Traffic Control Systems for Railroad-Highway
Grade Crossings.
R920-2-1.  Traffic Control Systems for Railroad-Highway
Grade Crossings; U.S. Department of Transportation,
Federal Highway Administration, "Traffic Control Devices
Handbook", Part VIII.

Traffic Control Systems for Railroad Highway Grade
Crossings is Adopted by reference for all highways in the State
under jurisdiction of the Utah Department of Transportation
and/or as it applies to Railroad Companies

R920-2-2.  Functions.
A.  Traffic control systems for railroad-highway grade

crossings include all signs, signals, markings, and illumination
devices and their supports along highways approaching and at
railroad crossings at grade.  The function of these systems is to
permit safe and efficient operation of rail and highway traffic
over crossings.  Traffic control devices shall be consistent with
the design and application of the standards contained herein.
For the purpose of installation, operation, and maintenance of
devices constituting traffic control systems at railroad-highway
grade crossings, it is recognized that any crossing of a public
road and a railroad(s) is situated on right-of-way available for
the use of both highway traffic and railroad traffic on their
respective roadways and tracks.

B.  With due regard for safety and for the integrity of
operations by highway and railroad users, the highway agency
and the railroad company are entitled to jointly occupy the right-
of-way in the conduct of their assigned duties.  This requires
joint responsibility in the traffic control function between the
public agency and the railroad.  The determination of need and
selection of devices at a grade crossing is made by the public
agency with jurisdictional authority.  Subject to such
determination and selection, the design, installation and
operation shall be in accordance with the national standards
contained herein.

1.  Use of Standard Devices.  The grade crossing traffic
control devices, systems, and practices described herein are
intended for use both in new installations and at locations where
general replacement of present apparatus is made, consistent
with Federal and State laws and practices utilize the five basic
considerations:  design, placement, operation, maintenance, and
uniformity employed generally for traffic control devices.

2.  Uniform Provisions
C.  Specifications, requisites, instruction, and plans for

materials and methods referred to herein are those contained in
the Traffic Control Devices Handbook.  This handbook can be
purchased from the U.S. Government Printing Office or it can
be viewed at the Utah Department of Transportation
Headquarters Office.

KEY:  railroads, traffic control
1987 72-6-115
Notice of Continuation June 25, 2002
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R933.  Transportation, Preconstruction, Right-of-Way
Acquisition.
R933-5.  Utah-Federal Agreement for the Control of
Outdoor Advertising.
R933-5-1.  Introduction.

The Utah-Federal Agreement was executed by the governor
of Utah and the secretary of the United States Department of
Transportation’s Federal Highway Administrator on January 18,
1968.  It sets out the parameters by which Utah agrees to
manage and regulate outdoor advertising along the federal
highway system.  Though never placed in the Utah Code, the
legislature has ratified the governor’s execution of the agreement
under Section 72-7-501 (Supp. 2001).

R933-5-2.  Utah-Federal Agreement.
FOR CARRYING OUT NATIONAL POLICY

RELATIVE TO CONTROL OF OUTDOOR ADVERTISING
IN AREAS ADJACENT TO THE NATIONAL SYSTEM OF
INTERSTATE AND DEFENSE HIGHWAYS AND THE
FEDERAL-AID PRIMARY SYSTEM.

THIS AGREEMENT made and entered into this 18th day
of January, 1968, by and between the United states of America
represented by the Secretary of Transportation acting by and
through the Federal Highway Administrator, hereinafter referred
to as the Administrator, and the state of Utah, acting by and
through its Governor, hereinafter referred to as the State.

Witnesseth:
WHEREAS, the governor is authorized by Senate Bill No.

94, enacted by the Thirty-seventh Utah State Legislature, to
enter into agreements with the Secretary of Commerce, whose
functions, powers and duties in regard to highway matters have
been transferred to the Secretary of Transportation by Public
Law 89-760, 89th Congress, on behalf of the State of Utah to
comply with Title I of the Highway Beautification Act of 1965;
and

WHEREAS, Section 131(d) of Title 23, United states Code
provides for agreement between the Secretary of Transportation
and the several states to determine the size, lighting, and spacing
of signs, displays, and devices, consistent with customary sue,
which may be erected and maintained within 660 feet of the
nearest edge of the right-of-way within areas adjacent to the
interstate and primary systems which are zoned industrial or
commercial under authority of state law or in unzoned
commercial or industrial areas, which areas are also to be
determined by agreement, and

WHEREAS, the purpose of said agreement is to promote
the reasonable, orderly, and effective display of outdoor
advertising while remaining consistent with the national policy
to protect the public investment in interstate and primary
highways, to promote the safety and recreational value of public
travel and to preserve natural beauty; and

WHEREAS, the State of Utah elects to implement and
carry out the provisions of Section 131 of Title 23, United states
Code, and the national policy in order to remain eligible to
receive the full amount of all federal-aid highway funds to be
apportioned to such state on or after January1, 1968, under
Section 104 of Title 23, United States Code.

NOW, THEREFORE, the parties hereto do mutually agree
as follows:

I.  Definitions
A.  The term "Act" means Section 131 of Title 23, United

States Code (1965), commonly referred to as Title I of the
Highway Beautification act of 1965.

B.  Commercial or industrial zone means those areas which
are reserved for business, commerce, or trade pursuant to
comprehensive local zoning ordinance or regulation, or enabling
state legislation, including Highway Service areas lawfully
zoned as Highway Service Zones, in which the primary use of
the land is reserved for commercial and roadside services other
than outdoor advertising to serve the traveling public.

C.  Unzoned commercial or industrial area means those
areas not zoned by state or local law, regulation or ordinance,
which are occupied by one or more industrial or commercial
activities, other than outdoor advertising signs, the lands along
the highway for a distance of 600 feet immediately adjacent to
the activities, and those lands directly opposite on the other side
of the highway to the extent of the same dimensions provided
those lands on the opposite side of the highway are not deemed
scenic or having aesthetic value as determined by the Utah Road
Commission.

All measurements shall be from the outer edge of the
regularly used buildings, parking lots, storage or processing
areas of the activities, and shall be along or parallel to the edge
of pavement of the highway.

D.  Commercial or industrial activities, for purposes of the
unzoned area definition above, mean those activities generally
recognized as commercial or industrial by zoning authorities in
this state, except that none of the following activities shall be
considered commercial or industrial:

1.  Agricultural, forestry, grazing, farming, and related
activities, including, but not limited to wayside fresh produce
stands.

2.  Transient or temporary activities.
3.  Activities not visible from the main-traveled way.
4.  Activities conducted in a building principally used as a

residence.
5.  Railroad tracks and minor sidings.
Should any commercial or industrial activity, which has

been used in defining or delineating an unzoned area, cease to
operate for a period of six continuous months, any signs located
within the former unzoned area shall become non-conforming.

E.  Sign means any outdoor sign, light , display, device,
figure, painting, drawing, message, placard, poster, billboard, or
other thing which is designed, intended, or used to advertise or
inform, any part of the advertising or informative contents of
which is visible from any place on the main traveled way of the
interstate or federal-aid primary highway.

F.  Erect means to construct, build, raise, assemble, place,
affix, attach, create, paint, draw, or in any other way bring into
being or establish, but it shall not include any of the foregoing
activities when performed as an incident to the change of
advertising message or customary maintenance or repair of a
sign or sign structure.

G.  Center line of the highway means a line equidistant
from the edges of the median separating the main-traveled way
of a divided interstate or other limited-access highway, or the
center line of the main-traveled way of a non-divided highway.

H.  Visible means capable of being seen (whether or not
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legible) without visual aid by a person of normal visual acuity.
I.  Main-traveled way means the traveled way of a highway

on which through traffic is carried.  In the case of a divided
highway, the traveled way of each of the separate roadways for
traffic in opposite directions is a main-traveled way.  It does not
include such facilities as frontage roads, turning roadways, or
parking areas.

II.  Scope of Agreement
This agreement shall apply to:
A.  All zoned and unzoned commercial and industrial areas

within 660 feet of the nearest edge of the right-of-way of all
portions of the interstate and primary systems within the State
of Utah in which outdoor advertising signs, displays and devices
may be visible from the main-traveled way of said system.

III.  State Control
The State hereby agrees that, in all areas within the scope

of this agreement, the State shall effectively control or cause to
be controlled, the erection and maintenance of outdoor
advertising signs, displays, and devices erected subsequent to
the effective date of this agreement other than those advertising
the sale or lease of the property on which they are located, or
activities conducted thereon, in accordance with the following
criteria:

A.  In zoned and unzoned commercial and industrial areas,
the criteria set forth below shall apply to signs, displays and
devices erected subsequent to the effective date of this
agreement.

General
THE FOLLOWING SIGNS SHALL NOT BE

PERMITTED
1.  Signs which imitate or resemble any official traffic sign,

signal, or device.
2.  Signs which are erected or maintained upon trees or

painted or drawn upon rocks or other natural features.
3.  Signs which are erected or maintained in such a ;manner

as to obscure, or otherwise interfere with the effectiveness of an
official traffic sign, signal, or device, or obstruct or interfere
with the driver’s view of approaching, merging or intersecting
traffic.

Size of Signs
1.  No sign shall exceed the following dimensions:
(a)  Maximum area - 1000 square feet
(b)  Maximum height--25 feet
(c)  Maximum length--60 feet
2.  The area shall be measured by the outer limits of the

advertising space.
3.  A sign structure may contain no more than two facings

visible and readable from the same direction on the main
traveled way on any one sign structure.  Whenever two facings
are so positioned, neither shall exceed 325 square feet.

4.  Back-to-back or V-type sign structures will be permitted
with the maximum area being allowed for each facing; and
considered as one structure and subject to spacing as herein
below provided, but must be erected so that no more than two
facings are visible to traffic in any one direction.

Spacing of Signs
1.  Signs may not be located within 500 feet of any of the

following which are adjacent to the highway:
(a)  Public parks

(b)  Public forests
(c)  Playgrounds
(d)  Cemeteries
2.  Interstate Highways and Limited-Access Highways on

the Primary System.
(a)  Spacing between sign structures along each side of the

highway shall be a minimum of 500 feet except that this spacing
shall not apply to signs which are separated by a building or
other obstruction in such a manner that only one sign located
within the minimum spacing distance set forth above is visible
from the highway at any one time.

(b)  No sign may be located on an interstate highway or
freeway within 500 feet of an interchange, or intersection at
grade, or rest area (measured along the interstate highway or
freeway from the sign to the nearest point of the beginning or
ending of pavement widening at the exit from or entrance to the
main-traveled way).

3.  Non-Limited Access Primary Highways.
The location of sign structures situated between streets,

roads or highway entering into or intersecting the main traveled
way shall conform to the following minimum spacing criteria to
be applied separately to each side of the primary highway:

(a)  Where the distance between centerlines of intersecting
streets or highways is less than 1000 feet, a minimum spacing
between structures of 150 feet (double-faced, V-type and/or
back-to-back) may be permitted between such intersecting
streets or highways.

(b)  Where the distance between centerlines of intersecting
streets or highways is 1000 feet or more, minimum spacing
between sign structures (double-faced, V-type and/or back-to-
back) shall be 300 feet.

4.  Explanatory Notes
(a)  Alleys, undeveloped rights-of-way, private roads and

driveways shall not be regarded as intersecting streets, roads or
highways.

(b)  Only roads, streets and highways which enter directly
into the main-traveled way of the primary highway shall be
regarded as intersecting.

(c)  Official and "on premise" signs, as defined in Section
131 (c) of Title 23, United states Code, shall not be counted nor
shall measurements be made from them for purposes of
determining compliance with the above spacing requirements.

(d)  The minimum distance between signs shall be
measured along the nearest edge of the pavement between
points directly opposite the signs.

Lighting
Signs may be illuminated, subject to the following

restrictions:
1.  Signs which contain, include, or are illuminated by any

flashing, intermittent, or moving light or lights are prohibited,
except those giving public service information such as time,
date, temperature, weather, or similar information.

2.  Signs which are not effectively shielded as to prevent
beams or rays of light from being directed at any portion of the
traveled way of the highway and which are of such intensity or
brilliance as to cause glare or to impair the vision of the driver
of any motor vehicle, or which otherwise interfere with any
driver’s operation of a motor vehicle are prohibited.

IV.  Interpretation
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The provisions contained herein shall constitute the
acceptable standards for effective control of signs, displays, and
devices within the scope of this agreement.

Nothing contained herein shall be construed to abrogate or
prohibit a municipality from exercising a greater degree of
control of outdoor advertising than that required or
contemplated by the Act of from adopting standards which are
more restrictive in controlling outdoor advertising than the
provisions of this Agreement.

Standards and criteria contained in Section III shall apply
to signs erected subsequent to the effective date of this
Agreement.  Existing signs in zoned and unzoned commercial
or industrial areas will be considered to be conforming to said
standards and criteria.

In the event the provisions of the Highway Beautification
Act of 1965 are amended by subsequent action of Congress, or
the provisions of Chapter 51, Section 5, Laws of Utah, 1967, are
amended by subsequent action of the Utah state Legislature, the
parties reserve the right to re-negotiate this Agreement or to
modify it to conform with any amendment.

V.  Effective Date
This agreement shall become effective when signed and

executed on behalf of both the State and the Untied States of
America.

IN WITNESS WHEREOF, the State has caused this
Agreement to be duly executed in its behalf, and the Secretary
of transportation has likewise caused the same to be duly
executed in his behalf, as of the dates specified below.

KEY:  outdoor advertising, interstate highways
June 4, 2002 72-7-501
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R982.  Workforce Services, Administration.
R982-101.  Americans With Disabilities Act Complaint
Procedure.
R982-101-101.  Authority and Purpose.

(1)  This rule is promulgated pursuant to Subsection 63-
46a-3(3) of the State Administrative Rulemaking Act.

(2)  The Department, pursuant to 7 CFR 272.6, 45 CFR
Part 84, and 28 CFR 35.107, July 1, 1992 Ed., adopts, defines,
and publishes within this rule procedures that incorporate due
process standards and that provide for the prompt and equitable
resolution of employee and client complaints and grievances
filed in accordance with Title II of the Americans With
Disabilities Act (ADA), with the Department of Workforce
Services.

(3)  The Department shall resolve all other complaints and
grievance filed with, received by or referred to the Department
by qualified individuals with disabilities arising from exclusion
from participation in, or denial of benefits or services, programs
or activities, administered by the Department in accordance with
the procedures established by the Job Service Complaint
System, 20 CFR 653.100 and 29 CFR 31.

(4)  No qualified individual with a disability, by reason of
such disability, shall be excluded from participation in or be
denied the benefits of the services, programs, or activities of this
Department, or be subjected to discrimination by this
Department.

R982-101-102.  Definitions.
(1)  "ADA Coordinator" means the Department’s

coordinator or designee who has responsibility for investigating
and providing prompt and equitable resolution of complaints
filed by qualified individuals alleging discrimination in the
receipt of services or work accommodation due to disability.

(2)  "ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:  Office of Planning and Budget;
Department of Human Resource Management; Division of Risk
Management; Division of Facilities Construction Management;
and Office of the Attorney General.

(3)  "Executive Director" means the chief administrative
officer of the Department appointed by the governor pursuant to
Utah Code Ann. 35A-1-201(1)(a)or his designee.

(4)  "Division Director" means the chief administrative
officer of each division within the Department, who serves as
the administrative head of the division or his designee.

(5)  "Disability" means, with respect to an individual with
a disability, a physical or mental impairment that substantially
limits one or more of the major life activities of an individual;
a record of an impairment; or being regarded as having an
impairment (29 CFR 163A2).

(6)  "Qualified Individual with a disability" means a person
who has a disability which limits one of his major life activities
and who meets the essential eligibility requirements for the
receipt of services or the participation in programs or activities
provided by the Department or who, with or without reasonable
accommodation, can perform the essential functions of the
position in the Department, or who would otherwise be an
eligible applicant for vacant positions with the department, as
well as those who are employees of the Department.

(7)  "Major life activities" means functions such as caring
for one’s self, performing manual tasks, walking, sitting, seeing,
hearing, speaking, breathing, learning and working.

R982-101-103.  Filing of Complaints by Employees.
(1)  The Department shall resolve all complaints and

grievances from eligible individuals that are filed with the
Department arising from alleged discrimination that involves an
individual’s disability and their access to employment.

(2)  An employee complaint shall be filed in a timely
manner to assure prompt, effective assessment and consideration
of the facts, but no later than 180 days from the date of the
alleged act of discrimination.

(3)  The complaint may be filed with any Division, Office
or Regional Office of the Department or directly with the ADA
Coordinator or his designee.  Complaints filed locally and not
resolved within five (5) working days are to be forwarded to the
Coordinator.  The complaint shall be in writing or in another
accessible format suitable to the individual and delivered or
mailed to:

ADA Coordinator
Department of Workforce Services
140 East 300 South
Salt Lake City, Utah 84145-0249
(4)  Each complaint shall include:
(a)  the individual’s name and address;
(b)  the nature and extent of the individual’s disability;
(c) the Department’s alleged discriminatory action in

sufficient detail to inform the Department of the nature and the
date of the alleged violation;

(d)  a description of the action and accommodation desired;
and

(e) be signed by the individual or by his legal
representative.

(5)  Complaints filed on behalf of classes or third parties
shall describe or identify by name, if possible, the alleged
victims of discrimination.

(6)  With or without exhausting DWS procedures,
complainants may also file complaints alleging discrimination
in employment with:

Office of Civil Rights
U.S. Department of Health and Human Services
Federal Office Building
1961 Stout Street
Denver, Colorado 80295-3538
or,
Utah Anti-Discrimination and Labor Division
160 East 300 South
Salt Lake City, Utah 84114
or,
Equal Employment Opportunity Commission
4520 North Central Avenue, Suite 300
Phoenix, Arizona 85012-1848
Phone 602-640-2598

Directorate of Civil Rights
U.S. Department of Labor
200 Constitution Avenue, NW
Room N4123
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Washington, D.C. 20210

R982-101-104.  Investigation of Employee Complaints.
(1)  The ADA Coordinator shall document the filing of the

complaint and assume lead responsibility in conducting
investigations for complaints from employees alleging
discrimination under Title I of ADA.  Investigations shall be
conducted to the extent necessary to assure all relevant facts are
determined and documented. This may include gathering all
information listed in paragraph (3) of R982-101-103, if it is not
made available by the individual.

(2)  When conducting the investigation, the ADA
coordinator may also seek assistance from the Executive
Director, Division or Region Director, the Office of Human
Resources, the Office of Finance, the Division of Adjudication
in the Department of Workforce Services, and the Office of the
Attorney General in determining what action, if any, shall be
taken on the complaint.  Before making any decision that would
involve (1) an expenditure of funds not reasonably calculated to
be within the Department’s current budget and would require
appropriation authority, or (2) facility modifications beyond the
Department’s budget constraints or (3) reclassification or
reallocation in merit system grade, the ADA coordinator shall
consult with the ADA State Coordinating Committee.

R982-101-105.  Filing of Complaints by Clients.
(1)  The Department shall resolve all complaints and

grievances filed with the Department arising from exclusion
from participation in, or denial of benefits or services, programs
or activities, administered by the Department.

(2)  All client complaints shall be filed in a timely manner
to assure prompt, effective assessment and consideration of the
facts, but no later than 180 days from the date of the alleged act
of discrimination.

(3)  The complaint may be filed with any Division,
Regional Office or Local Office of the Department or directly
with the ADA Coordinator or his/her designee.  Complaints
filed locally and not resolved within five (5) working days are
to be forwarded to the ADA Coordinator.  The complaint shall
be in writing or in another accessible format suitable to the
individual and delivered or mailed to:

ADA Coordinator
Department of Workforce Services
140 E 300 South
Salt Lake City, Utah 84145-0249
(4)  Each complaint shall include:
(a)  the individual’s name and address;
(b)  the nature and extent of the individual’s disability;
(c) the Department’s alleged discriminatory action in

sufficient detail to inform the Department of the nature and the
date of the alleged violation;

(d)  a description of the action and accommodation desired;
and

(e) be signed by the individual or by his legal
representative.

(5)  Complaints filed on behalf of classes or third parties
shall describe or identify by name, if possible, the alleged
victims of discrimination.

(6)  With or without exhausting DWS procedures,

complainants may also file complaints alleging discrimination
in the delivery of services with:

Office of Civil Rights
U. S. Department of Health and Human Services
Federal Office Building
1961 Stout Street
Denver, Colorado 80295-3538
or,
Utah Anti-Discrimination and Labor Division
160 East 300 South
Salt Lake City, Utah 84114
or,
Equal Employment Opportunity Commission
4520 North Central Avenue, Suite 300
Phoenix, Arizona 85012-1848
Phone 602-640-2598
or,
Directorate of Civil Rights
U.S. Department of Labor
200 Constitution Avenue, NW
Room N4123
Washington, D.C. 20210

R982-101-106.  Investigation of Client Complaints.
(1)  The ADA coordinator shall document the filing of the

complaint and shall assemble all the necessary information to
process the complaint. This may include gathering all
information listed in paragraph (4) of R982-101-5, if it is not
made available by the individual.

(2)  When conducting the investigation, ADA Coordinator
may seek assistance from the Executive Director, Division or
Region Director and the Office of the Attorney General in
determining what action, if any, shall be taken on the complaint.
Before making any decision that would involve(1) an
expenditure of funds not reasonably calculated to be within the
Department’s current budget and would require appropriation
authority, or (2) facility modifications beyond the Department’s
budget constraints or (3) reclassification or reallocation in merit
system grade, the ADA Coordinator shall consult with the ADA
State Coordinating Committee.

R982-101-107.  Issuance of Decisions.
(1)  With the exception of client complaints referred to in

R982-101-101(3), the ADA Coordinator shall issue a decision
within 15 working days after receiving a complaint. The
decision shall outline in writing or in another accessible format
suitable to the individual, the action taken, if any.

(2)  If the Coordinator is unable to reach a resolution of the
complaint within the 15 working day period, the Coordinator
shall notify the individual with a disability in writing or by
another accessible suitable format why a resolution is being
delayed and what additional time or documentation is needed to
reach a resolution of the complaint. This notice shall constitute
a decision for appeal purposes.

(3)  The party initiating the complaint and the Department
may agree in writing to waive or extend the time limits set forth
in the complaint process.

R982-101-108.  Appeals.
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(1)  The individual may appeal the decision of the ADA
Coordinator by filing an appeal within five working days from
the receipt of the decision.

(2)  Appeals involving the Department shall be filed in
writing or in another accessible format suitable to the individual,
with the Department’s Executive Director, or a designee other
than the ADA Coordinator.

(3)  The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the Department’s Executive Director or designee.

(4)  The appeal shall describe in sufficient detail why the
ADA Coordinator’s decision is in error, is incomplete or
ambiguous, is not supported by the evidence, or is otherwise
improper. The individual may provide additional documentation
to support the complaint.

(5)  The Department’s Executive Director, or designee,
shall review the factual findings of the investigation and the
individual’s statement regarding the inappropriateness of the
ADA Coordinator’s decision and arrive at an independent
conclusion and recommendation.  An additional investigation
may be conducted if necessary to clarify questions of fact before
arriving at an independent conclusion.  Before making any
decision that would involve (1) an expenditure of funds which
is not within the Department’s current budget and would require
appropriation authority or (2) facility modifications beyond the
Department’s budget constraints or (3)reclassification or
reallocation in merit system grade, the department’s Executive
Director, or designee shall also consult with the State ADA
Coordinating Committee.

(6)  The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual.

(7)  If the Department’s Executive Director, or designee is
unable to reach a decision within the ten working day period,
the individual shall be notified in writing or by another
acceptable, suitable format why the decision is being delayed
and the additional time needed to reach a decision. The
individual may appeal the delay in processing a decision or may
wait until the Executive Director has issued a decision based
upon information gathered. If the Executive Director, or
designee receives an incomplete complaint, the Executive
Director shall notify the individual of the information necessary
to complete the complaint. If the complainant fails to complete
the complaint within 30 days, the Executive Director shall close
the complaint without prejudice.

(8)  Nothing in this rule relieves the individual from
complying with or assisting in the complaint process by
providing information necessary to make a decision on the
complaint. Likewise, nothing in this rule requires the Executive
Director to gather information or seek documentation to support
the individual’s complaint.

(9)  The decision issued by the Department’s Executive
Director shall constitute the agency’s final action.

R982-101-109.  Classification of Records.
(1)  The record of each complaint and appeal, and all

written records produced or received as part of the action, shall
be classified as protected as defined under Section 63-2-304

until the ADA Coordinator, Executive Director, or their
designees issue the decision, at which time any portions of the
record which may pertain to the individual’s medical condition
shall remain classified as private as defined under Section 63-2-
302, or controlled as defined in Section 63-2-303.  All other
information gathered as part of the complaint record shall be
classified as private information.  The written decision of the
Coordinator, Executive Director or his/her designee shall also
be classified as protected information.

R982-101-110.  Relationship to Other Laws.
This rule does not prohibit or limit the use of remedies

available to individuals under the state Anti-Discrimination
Complaint Procedures Section 67-19-32; the Federal ADA
Complaint Procedures, 28 CFR 35.170, et seq.; or any other
federal law, Utah law or the common law that provides equal or
greater protection for the rights of individuals with disabilities.

KEY:  disabilities, complaints
September 16, 1997 35A-1-104
Notice of Continuation June 27, 2002
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R982.  Workforce Services, Administration.
R982-201.  Government Records Access and Management
Act.
R982-201-101.  Request for Access to Department of
Workforce Services Records.

1.  Authority.  As required by Subsection 63-2-204(2), this
rule specifies where and to whom a request for access of
Department of Workforce Services (DWS) records shall be
directed.

2.  Definition.  Words used in R982-201 are defined in
Section 63-2-103.

3.  Requests for Access.
a.  All requests for records shall be submitted in accordance

with Subsection 63-2-204(1).
b.  A person may submit a request for a record to any DWS

office. If the record requested is one originated in that office,
that office will respond to the request.  If the record is unknown
or not available in the office where the request is filed, the
request will be sent immediately to the appropriate Employment
Center or administrative office.  If the office is unsure as to
which office is the appropriate one, the request will be sent to
the Department of Workforce Services, Records Manager.

4.  News Media/Expedited Release.  If a requester
demonstrates that he is a member of the news media or that
expedited release of the record benefits the public rather than an
individual, the request shall be submitted to the Department of
Workforce Services, Records Manager, or Public Information
Officer.

R982-201-102.  Fee Schedule for Records Copies.
1.  Authority.  Pursuant to Section 63-2-203, the

Department will charge fees for the copying and compiling of
records, and may waive fees as specified in this rule.

2.  Fee Rates.  For records which are reproducible in their
current form the fee charged for making copies shall be
established by the Executive Director in accordance with
Section 63-2-203(1).

3.  Payment Waiver.
a.  The right to waive payment of fees for copying records

shall reside with the staff in the Employment Center or
administrative office.  No fees shall be charged for reviewing a
record or inspecting a record according to Subsections 63-2-
203(4)(a) and (b).

b.  Fees shall not be waived where records are provided to
professionals providing services for a fee to individuals who
would otherwise have access to records under Sections 63-2-301
through 63-2-304.

R982-201-103.  Appellate Requests, Research Requests and
Intellectual Property Access Requests.

1.  Authority.  As required by Subsection 63-2-401(9), this
rule specifies where and to whom appeals on records access
denials may be directed and Subsection 63-2-201(10) to whom
and where requests regarding duplication and distribution of
materials for which the agency owns the intellectual property
rights, Subsection 63-2-202(8) regarding requests for access for
research purposes may be submitted.

2.  Appeals and Special Requests.
a.  All first level appeals shall be directed to the

individual(s) designated by the Executive Director of the
Department of Workforce Services.

b.  Special requests including requests for access to records
for research purposes, and duplication and distribution of
materials for which the agency owns the intellectual property
rights shall be submitted to the individuals designated by the
Executive Director for the respective Division, Office,
Institution, or Bureau of the Department of Workforce Services.

3.  Discretionary Access Authority. Not withstanding
Section 35A-4-312 of the Employment Security Act and other
state or Federal statute or Federal rules and as specified in
Subsection 63-2-201(5)(b) decisions regarding discretionary
access to records that are private, or protected under Sections
63-2-302 and 63-2-304 where the public interest to know
exceeds the right of privacy shall be determined by the
Executive Director or designee of the Executive Director.

R982-201-104.  Records Modification and Clarification.
1.  Authority.  Section 63-2-603 Governmental Records

Access and Management Act and Section 63-46b-4 Utah
Administrative Procedures Act designate the option of either
formal or informal hearings governing modification of records
in dispute.

2.  Hearings.  Hearings on disputed records accuracy shall
be conducted informally.

KEY:  records
November 6, 1997 35A-1-104
Notice of Continuation June 27, 2002
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R982.  Workforce Services, Administration.
R982-301.  Councils.
R982-301-101.  General Definitions.

1.  Employer.  This rule adopts the definition of employer
as used in Section 35A-4-203 except that for purposes of this
rule, and for purposes of membership on the State Council on
Workforce Services or a Regional Council on Workforce
Services, an employer shall be a for-profit enterprise.

2.  Median sized employer.  The median sized employer
shall be calculated, based on the previous calendar year, by the
Division of Workforce Information and Payment Services each
June 30.  The median sized employer in a region is determined
by arranging the establishments in an array by number of
employees including the number of employees in each employer
size interval, and choosing the employer in the array that
employs the middle employee.  The median sized employer in
the state is determined similarly.

3.  Attendance.  Pursuant to Subsection 35A-2-103(6)(b),
a council member may be considered present at the meeting
when given permission by the council chair to participate in the
business of the meeting by videoconference or teleconference.

4.  Conflict of Interest.  Prior to voting on any matter
before a council, a council member must disclose and declare
for the council records any direct financial benefit the member
would receive from a matter being considered by the council.

R982-301-102.  State Council on Workforce Services.
1.  Authority.  As required by Subsections 35A-1-

206(2)(a)(iv)(A) and 35A-1-206(2)(a)(iv)(B), this rule defines
Small Employers and Large Employers for membership on the
State Council on Workforce Services.

2.  Definitions.
a.  "Small employer" means an employer who employs

fewer employees than the median sized employer in the state.
b.  "Large employer" means an employer who employs a

number of employees that is greater than or equal to the median
sized employer in the state.

c.  "Median Sized Employer" as used in R982-301-
102(2)(a) and R982-301-102(2)(b) is based solely on the
number of employees an employer has in his/her employ in the
state during the calendar year.

R982-301-103.  Regional Councils on Workforce Services.
1. Authority.  As required by Sections 35A-2-103(2)(a)(i)

and 35A-2-103(2)(a)(ii) this rule defines small employers and
large employers for membership on the Regional Councils on
Workforce Services.

2.  Definitions.
a.  "Small employer" means an employer who employs

fewer employees than the median sized employer in the region.
b.  "Large employer" means an employer who employs a

number of employees that is greater than or equal to the median
sized employer in the region.

c.  "Median Sized Employer" as used in R982-301-
103(2)(a) and R982-301-103(2)(b) is based solely on the
number of employees an employer has in his/her employ in the
region during the calendar year.

3.  Voting.  A voting member of a regional council must
either be present at a council meeting to vote or, if unable to

attend a council meeting, may submit to a regional director in
writing 24 hours in advance of a council meeting the member’s
vote on a specific matter or proposal before the council.

4.  Council Leadership.  A chair of a regional council may,
in consultation with the regional director, appoint members of
the council to be the vice chair or second vice chair to serve in
leadership positions at the direction of the chair.  The vice chair
and second vice chair shall be representatives of private sector
employers.

5.  Committees.  The regional council may establish one or
more committees.  The chair of a regional council may appoint
members of the council to committees.

6.  Removal.  The consortium of counties may remove a
regional council member in accordance with Subsection 35A-2-
103(5)(e) or this rule.

a.  Removal of a council member shall be initiated by the
filing of a Petition for Removal by a resident of the region in
which the council member serves.  The petitioner(s) shall file
the Petition for Removal with the consortium of counties and
the consortium shall mail a copy of the petition to the regional
director.

b.  A Petition for Removal shall be in writing and shall set
forth the name of the council member the petition seeks to
remove, the name(s) of the petitioner(s), a clear and concise
statement of the reasons for removal, and a request that the
consortium of counties act to remove the member.  Each
petitioner shall sign the Petition for Removal.

c.  Upon receipt of the Petition for Removal, the
consortium of counties shall notify the council member who is
the subject of the petition. The notice shall be in writing,
include a copy of the petition, and mailed to the council member
by certified mail, return receipt requested.

d.  As soon as practicable after receiving the Petition for
Removal, the consortium of counties shall meet to consider and
vote on the Petition for Removal.

e.  Action by the consortium of counties to remove the
council member who is the subject of the petition shall require
the affirmative vote of a majority of the full consortium of
counties. The meeting shall be closed to the public in
accordance with Subsection 52-4-5(1)(a)(i).

f.  Removal of the council member shall be effective
immediately upon announcement by the consortium of counties
of an affirmative vote to remove.  The decision of the
consortium of counties shall be in writing, mailed to the council
member by certified mail, return receipt requested, and a copy
mailed to the regional director.

KEY:  councils
April 9, 2002 35A-1-104(1)
Notice of Continuation June 27, 200235A-1-206(2)(a)(iv)(A)

35A-1-206(2)(a)(iv)(B)
35A-2-103(2)(a)(i)

35A-2-103(2)(a)(ii)
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R982.  Workforce Services, Administration.
R982-601.  Provider Code of Conduct.
R982-601-101.  Statement of Purpose.

The Provider Code of Conduct is written in addition to all
Department of Workforce Services policies, rules and
regulations governing delivery of services to clients.  The
purpose of the code is to protect vulnerable clients from abuse,
neglect, maltreatment and exploitation.  The Code of Conduct
clarifies the expectation of conduct for providers of contracted,
licensed and certified programs and their employees, which
includes administrative staff, non direct care staff, direct care
staff, support services staff and any others when interacting with
clients.  Written agency policy required by this code must be
approved by the licensing or certifying authority.  Nothing in
this Code shall be interpreted to mean that clients should not be
held accountable for misbehavior or inappropriate behavior on
their part, or that providers are restricted from instituting
suitable consequences for such behavior.

R982-601-102.  Abuse, Sexual Abuse and Sexual
Exploitation, Neglect, Exploitation, and Maltreatment
Prohibited.

A.  No contracted, licensed or certified agency, individual,
employee shall abuse, sexually abuse or sexually exploit,
neglect, exploit or maltreat; (as defined below) any client.

1.  No person shall cause physical injury to any client.  All
injury to clients (explained or unexplained) shall be documented
in writing and immediately reported to supervisory personnel.

2.  No person by acting, failing to act, encouragement to
engage in, or failure to deter from will cause any client to be
subject to abuse, sexual abuse or sexual exploitation, neglect,
exploitation, or maltreatment.

3.  No person shall engage any client as an observer or
participant in sexual acts.

4.  A person may not make clearly improper of a client or
their resources for profit or advantage.

B.  Failure to comply with this Code of Conduct may result
in corrective action, probation, suspension, and/or termination
of contract, license or certification, in accordance with
administrative procedures act and Department of Workforce
Services regulations.

R982-601-103.  Definition of Client.
Any person under the age of 18 years; and any person 18

years of age or older who is impaired because of mental illness,
mental deficiency, physical illness or disability, use of drugs,
intoxication, or other cause, to the extent that he is unable to
care for his own personal safety, health or medical care; and is
a participant in, or a recipient of a program or service contracted
with, or licensed or certified by the Department of Workforce
Services.

R982-601-104.  Definitions of Abuse, Sexual Abuse and
Sexual Exploitation, Neglect, Exploitation, and
Maltreatment.

A.  Abuse of clients may include, but is not limited to:
1.  Harm or threatened harm, meaning damage or

threatened damage to the physical or emotional health and
welfare of a client such as failure.

2.  Unlawful confinement.
3.  Deprivation of life-sustaining treatment.
4.  Physical injury including, but not limited to, any

contusion of the skin, laceration, malnutrition, burn, fracture of
any bone, subdural hematoma, injury to any internal organ, any
injury causing bleeding, or any physical condition which
imperils a client’s health or welfare.

5.  Any type of physical hitting or corporal punishment
inflicted in any manner upon the body.

B.  Sexual abuse and sexual exploitation will include, but
not be limited to:

1.  Engaging in sexual intercourse with any client.
2.  Touching the anus or any part of the genitals or

otherwise taking indecent liberties with a client, or causing an
individual to take indecent liberties with a client, with the intent
to arouse or gratify the sexual desire of any person.

3.  Employing, using, persuading, inducing, enticing, or
coercing a client to pose in the nude.

4.  Employing, using, persuading, inducing, enticing or
coercing a client to engage in any sexual or simulated sexual
conduct for the purpose of photographing, filming, recording,
or displaying in any way the sexual or simulated sexual conduct.
This includes displaying, distributing, possessing for the
purpose of distribution, or selling material depicting nudity, or
engaging in sexual or simulated sexual conduct with a client.

5.  Committing or attempting to commit acts of sodomy or
molestation with a client.

6.  This definition is not to include therapeutic processes
used in the treatment of sexual deviancy or dysfunction which
have been outlined in the clients treatment plan and is in
accordance with written agency policy.

C.  Neglect may include but is not limited to:
1.  Denial of sufficient nutrition.
2.  Denial of sufficient sleep.
3.  Denial of sufficient clothing, or bedding.
4.  Failure to provide adequate supervision; including

impairment of employee resulting in inadequate supervision.
Impairment of an employee may include but is not limited to use
of alcohol and drugs, illness, sleeping.

5.  Failure to arrange for medical care and/or medical
treatment as prescribed or instructed by a physician when not
contraindicated by agency after consultation with agency
physician.

6.  Denial of sufficient shelter, except in accordance with
the written agency policy.

D.  Exploitation will include, but is not limited to:
1.  Utilizing the labor of a client without giving just or

equivalent return except as part of a written agency policy which
is in accordance with reasonable therapeutic interventions and
goals.

2.  Using property belonging to clients.
3.  Acceptance of gifts as a condition of receipt of program

services.
E.  Maltreatment will include, but is not limited to:
1.  Physical exercises, such as running laps or performing

pushups, except in accordance with an individual’s service plan
and written agency policy.

2.  Chemical, mechanical or physical restraints except
when authorized by individual’s service plan and administered
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by appropriate personnel or when threat of injury to the client or
other person exists.

3.  Assignment of unduly physically strenuous or harsh
work.

4.  Requiring or forcing the individual to take an
uncomfortable position, such as squatting or bending, or
requiring or forcing the individual to repeat physical movements
when used solely as a means of punishment.

5.  Group punishments for misbehaviors of individuals
except in accordance with the written agency policy.

6.  Verbal abuse by agency personnel: engaging in
language whose intent or result is demeaning to the client except
in accordance with written agency policy which is in accordance
with reasonable therapeutic interventions and goals.

7.  Denial of any essential program service solely for
disciplinary purposes except in accordance with written agency
policy.

8.  Denial of visiting or communication privileges with
family or significant others solely for disciplinary purposes
except in accordance with written agency policy.

9.  Requiring the individual to remain silent for long
periods of time solely for the purpose of punishment.

10.  Extensive withholding of emotional response or
stimulation.

11.  Exclusion of a client from entry to the residence except
in accordance with the written agency policy.

R982-601-105.  Reporting Requirements.
Any contracted, licensed or certified agency, individual, or

employee is responsible to document and report abuse, sexual
abuse and sexual exploitation, neglect, maltreatment and
exploitation as outlined in this Code and cooperate fully in any
resulting investigation.

1.  Any person will immediately report abuse, sexual abuse
and sexual exploitation, neglect, maltreatment or exploitation by
contacting the local Regional Office within 24 hours.  During
weekends and on holidays such reports will be made to the
Regional Office On-call worker.

2.  All reports and documentation made regarding
situations of abuse, sexual abuse and sexual exploitation,
neglect, and exploitation will be made available upon request,
or with court order when required by federal regulations, to
appropriate Department of Workforce Services personnel and
law enforcement.

3.  All injury to clients (explained or unexplained) shall be
documented in writing and immediately reported to supervisory
personnel.

4.  A poster, provided by the Department of Workforce
Services, notifying contractor employees of their responsibilities
to report violations and giving appropriate phone numbers, is
required to be prominently displayed in all contractor facilities.

KEY:  economic development, training programs, code of
conduct, unemployed workers
July 1, 1997 35A-1-104(1)
Notice of Continuation June 27, 2002 35A-1-104(2)
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R986.  Workforce Services, Employment Development.
R986-100.  Employment Support Programs.
R986-100-101.  Authority.

(1)  The legal authority for these rules and for the
Department of Workforce Services to carry out its
responsibilities is found in Sections 35A-1-104 and 35A-3-103.

(2)  If any applicable federal law or regulation conflicts
with these rules, the federal law or regulation is controlling.

R986-100-102.  Scope.
(1)  These rules establish standards for the administration

of the following programs:
(a)  Food Stamps
(b)  Family Employment Program (FEP)
(c)  Family Employment Program Two Parent (FEPTP)
(d)  Refugee Resettlement Program (RRP)
(e)  Working Toward Employment (WTE)
(f)  General Assistance (GA)
(g)  Child Care Assistance (CC)
(h)  Emergency Assistance Program (EA)
(i)  Adoption Assistance Program (AA)
(2)  The rules in the 100 section (R986-100 et seq.) apply

to all programs listed above.  Additional rules which apply to
each specific program can be found in the section number
assigned for that program.  Nothing in R986 et seq. is intended
to apply to Unemployment Insurance.

R986-100-103.  Acronyms.
The following acronyms are used throughout these rules:
(1)  "AA" Adoption Assistance Program
(2)  "ALJ" Administrative Law Judge
(3)  "CC" Child Care Assistance
(4)  "CFR" Code of Federal Regulations
(5)  "DCFS" Division of Children and Family Services
(6)  "DWS" Department of Workforce Services
(7)  "EA" Emergency Assistance Program
(8)  "FEP" Family Employment Program
(9)  "FEPTP" Family Employment Program Two Parent
(10)  "GA" General Assistance
(11)  "INA" Immigration and Nationality Act
(12)  "INS" Immigration and Naturalization Service
(13)  "IPV" intentional program violation
(14)  "IRCA" Immigration Reform and Control Act
(15)  "ORS" Office of Recovery Service, Utah State

Department of Human Services
(16)  "PRWORA" the Personal Responsibility and Work

Opportunity Reconciliation Act of 1996
(17)  "PL" Public Law as enacted the United States

Congress
(18)  "RRP" Refugee Resettlement Program
(19)  "SNB" Standard Needs Budget
(20)  "SSA" Social Security Administration
(21)  "SSDI" Social Security Disability Insurance
(22)  "SSI" Supplemental Security Insurance
(23)  "SSN" Social Security Number
(24)  "UCA" Utah Code Annotated
(25)  "UI" Unemployment Compensation Insurance
(26)  "VA" US Department of Veteran Affairs
(27)  "WTE" Working Toward Employment Program

(28)  "WIA" Workforce Investment Act

R986-100-104.  Definitions of Terms Used in These Rules.
In addition to the definitions of terms found in 35A

Chapter 3, the following definitions apply to programs listed in
R986-100-102:

(1)  "Applicant" means any person requesting assistance
under any program in Section 102 above.

(2)  "Assistance" means "public assistance"
(3)  "Certification period" is the period of time for which

public assistance is presumptively approved.  At the end of the
certification period, the client must cooperate with the
Department in providing any additional information needed to
continue assistance for another certification period.  The length
of the certification period may vary between clients and
programs depending on circumstances.

(4)  "Client" means an applicant for, or recipient of, public
assistance services or payments, administered by the
Department.

(5)  "Confidential information" means information that has
limited access as provided under the provisions of UCA 63-2-
201 or 7 CFR 272.1. The name of a person who has disclosed
information about the household without the household’s
knowledge is confidential and cannot be released.  If the person
disclosing the information states in writing that his or her name
and the information may be disclosed, it is no longer considered
confidential.

(6)  "Department" means the Department of Workforce
Services.

(7)  "Education or training" means:
(a)  basic remedial education;
(b)  adult education;
(c)  high school education;
(d)  education to obtain the equivalent of a high school

diploma;
(e)  education to learn English as a second language;
(f)  applied technology training;
(g)  employment skills training;
(h)  on-the-job training; or
(i)  post high school education.
(8)  "Employment plan" consists of two parts, a

participation agreement and an employment plan.  Together they
constitute a written agreement between the Department and a
client that describes the requirements for continued eligibility
for financial assistance and the result if an obligation is not
fulfilled.

(9)  "Executive Director" means the Executive Director of
the Department of Workforce Services.

(10)  "Financial assistance" or "cash assistance" means
payments, other than for food stamps, child care or medical
care, to an eligible individual or household under FEP, FEPTP,
RRP, GA, or WTE and which is intended to provide for the
individual’s or household’s basic needs.

(8)  "Full-time education or training" means education or
training attended on a full-time basis as defined by the
institution attended.

(12)  "Group Home."  The Department uses the definition
of group home as defined by the state Department of Human
Services.
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(13)  "Household assistance unit" means a group of
individuals who are living together or who are considered to be
living together, and for whom assistance is requested or issued.
For all programs except Food Stamps and CC, the individuals
included in the household assistance unit must be related to each
other as described in R986-200-205.

(14)  "Income match" means accessing information about
an applicant’s or client’s income from a source authorized by
law.  This includes State and Federal sources.

(15)  "Local office" means the Employment Center which
serves the geographical area in which the client resides.

(16)  "Material change" means anything that might affect
household eligibility, participation levels or the level of any
assistance payment including a change in household
composition, eligibility, assets and/or income.

(17)  "Minor child" is a child under the age of 18, or under
19 years of age and in school full time and expected to complete
his or her educational program prior to turning 19, and who has
not been emancipated either by a lawful marriage or court order.

(18)  "Parent" means all natural, adoptive, and step parents.
(19)  "Public assistance" means:
(a)  services or benefits provided under UCA 35A Chapter

3, Employment Support Act;
(b)  medical assistance provided under Title 26, Chapter

18, Medical Assistance Act;
(c)  foster care maintenance payments provided with the

General Fund or under Title IV-E of the Social Security Act;
(d)  food stamps; and
(e)  any other public funds expended for the benefit of a

person in need of financial, medical, food, housing, or related
assistance.

(20)  "Recipient" means any individual receiving assistance
under any of the programs listed in Section 102.

(21)  "Standard needs budget" is determined by the
Department based on a survey of basic living expenses.

R986-100-105.  Availability of Program Manuals.
(1)  Program manuals for all programs are available for

examination or review upon request at each local office.  The
manuals are also available on the Department’s Internet web site.
If an interested party cannot obtain a copy from the web site, a
copy will be provided by the Department upon request.
Reasonable costs of copying may be assessed if more than 10
pages are requested.

(2)  For the Food Stamp Program, copies of additional
information available to the public, including records,
regulations, plans, policy memos, and procedures, are available
for examination upon request by members of the public, during
office hours, at the Department’s administrative offices, as
provided in 7 CFR 272.1(d)(1) (1999).

R986-100-106.  Residency Requirements.
(1)  To be eligible for assistance for any program listed in

R986-100-102, a client must be living in Utah voluntarily and
not for a temporary purpose.  There is no requirement that the
client have a fixed place of residence.  An individual is not
eligible for public assistance in Utah if they are receiving public
assistance in another State.

(2)  The Department may require that a household live in

the area served by the local office in which they apply.
(3)  Individuals are not eligible if they are:
(a)  in the custody of the criminal justice system;
(b)  residents of a facility administered by the criminal

justice system;
(c)  residents of a nursing home;
(d)  hospitalized; or
(e)  residents in an institution.
(4)  Individuals who reside in a temporary shelter,

including shelters for battered women and children, for a limited
period of time are eligible for public assistance if they meet the
other eligibility requirements.

(5)  Residents of a substance abuse or mental health facility
may be eligible if they meet all other eligibility requirements.
To be eligible for Food Stamps, the substance abuse or mental
health facility must be an approved facility.  Approval is given
by the Department.  Approved facilities must notify the
Department and give a "change report form" to a client when the
client leaves the facility and tell the client to return it to the local
office.  The change report form serves to notify the Department
that the client no longer lives in the approved facility.

(6)  Residents of a group home may be eligible for food
stamps provided the group home is an approved facility.  The
state Department of Human Services provides approval for
group homes.

R986-100-107.  Client Rights.
(1)  A client may apply or reapply at any time for any

program listed in R986-100-102 by completing and signing an
application and turning it in at the local office.

(2)  If a client needs help to apply, help will be given by
the local office staff.

(3)  No individual will be discriminated against because of
race, color, national origin, sex, religion or disability.

(4)  A client’s home will not be entered without permission.
(5)  Advance notice will be given if the client must be

visited at home outside Department working hours.
(6)  A client may request an agency conference to reconcile

any dispute which may exist with the Department.
(7)  Information about a client obtained by the Department

will be safeguarded.
(8)  If the client is physically or mentally incapable or has

demonstrated an inability to manage funds, the Department may
make payment to a protective payee.

R986-100-108.  Safeguarding and Release of Information.
(1)  All information obtained on specific clients, whether

kept in the case file, in the computer system, maintained by the
Department, the state, or somewhere else, is safeguarded in
accordance with the provisions of Sections 63-2-101 through
63-2-909 and 7 CFR 272.1(c) and 7 CFR 272.8 and PRWORA
(1996) Title VIII, Section 837.

(2)  General statistical information may be released if it
does not identify a specific client.  This includes information
obtained by the Department from another source.  Information
obtained from the federal government for purposes of income
match can never be released.

R986-100-109.  Release of Information to the Client or the
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Client’s Representative.
(1)  Information obtained by the Department from any

source, which would identify the individual, will not be released
without the individual’s consent or, if the individual is a minor,
the consent of his or her parent or guardian.

(2)  A client may request, review and/or be provided with
copies of anything in the case record unless it is confidential.
This includes any records kept on the computer, in the file, or
somewhere else.

(3)  Information that may be released to the client may be
released to persons other than the client with written permission
from the client.

(4)  All requests for information must include:
(a)  the date the request is made;
(b)  the name of the person who will receive the

information;
(c)  a description of the specific information requested

including the time period covered by the request; and
(d)  the signature of the client.
(5)  The first 10 pages will be copied without cost to the

client.  If the client requests copies of more than 10 pages, the
Department will charge an appropriate fee for the copies in
accordance with Department policy which will not be more than
the cost to the Department for making copies.

(6)  The original case file will only be removed from the
office as provided in R986-100-110(6) and cannot be given to
the client.

(7)  Information that is not released to the client because it
is confidential, cannot be used at a hearing or to close, deny or
reduce assistance.

(8)  Requests for information which is intended to be used
for a commercial or political reason will be denied.

R986-100-110.  Release of Information Other Than at the
Request of the Client.

(1)  Information obtained from or about a client will not be
published or open to public inspection in any manner which
would reveal the client’s identity unless there has been a
criminal conviction against the client for fraud in obtaining
public assistance.  In that instance, the Department will only
provide information available in the public record on the
criminal charge.

(2)  Any information obtained by the Department pursuant
to an application for or payment of public assistance may not be
used in any court or admitted into evidence in an action or
proceeding, except:

(a)  in an action or proceeding arising out of the client’s
receipt of public assistance, including fraudulently obtaining or
retaining public assistance, or any attempt to fraudulently obtain
public assistance; or

(b)  where obtained pursuant to a court order.
(3)  If the case file, or any information about a client in the

possession of the Department, is subpoenaed by an outside
source, legal counsel for the Department will ask the court to
quash the subpoena or take such action as legal counsel deems
appropriate.

(4)  Information obtained by the Department from the client
or any other source, except information obtained from an
income match, may be disclosed to:

(a)  an employee of the Department in the performance of
the employee’s duties unless prohibited by law;

(b)  an employee of a governmental agency that is
specifically identified and authorized by federal or State law to
receive the information;

(c)  an employee of a governmental agency to the extent the
information will aid in the detection or avoidance of duplicate,
inconsistent, or fraudulent claims against public assistance
programs, or the recovery of overpayments of public assistance
funds;

(d)  an employee of a law enforcement agency to the extent
the disclosure is necessary to avoid a significant risk to public
safety or to aid a felony criminal investigation except no
information regarding a client receiving food stamps can be
provided under this paragraph;

(e)  to a law enforcement officer when the client is fleeing
to avoid prosecution, custody or confinement for a felony or is
in violation of a condition of parole or probation or when the
client has information which will assist a law enforcement
officer in locating or apprehending an individual who is fleeing
to avoid prosecution, custody or confinement for a felony or is
in violation of a condition of parole or probation and the officer
is acting in his official capacity.  The only information under
this paragraph which can be released on a client receiving food
stamps is the client’s address, SSN and photographic
identification;

(f)  to a law enforcement official, upon written request, for
the purpose of investigating an alleged violation of the Food
Stamp Act 7 USCA 2011 or any regulation promulgated
pursuant to the Act.  The written request shall include the
identity of the individual requesting the information and his/her
authority to do so, the violation being investigated, and the
identity of the person being investigated.  Under this paragraph,
the Department can release to the law enforcement official, more
than just the client’s address, SSN and photo identification;

(g)  an educational institution, or other governmental entity
engaged in programs providing financial assistance or federal
needs-based assistance, job training, child welfare or protective
services, foster care or adoption assistance programs, and to
individuals or other agencies or organizations who, at the
request of the Department, are coordinating services and
evaluating the effectiveness of those services;

(h)  to certify receipt of assistance for an employer to get a
tax credit; or

(i)  information necessary to complete any audit or review
of expenditures in connection with a Department public
assistance program.  Any information provided under this part
will be safeguarded by the individual or agency receiving the
information and will only be used for the purpose expressed in
its release.

(5)  Any information released under paragraph (4) above
can only be released if the Department receives assurances that:

(a)  the information being released will only be used for the
purposes stated when authorizing the release; and

(b)  the agency making the request has rules for
safeguarding the information which are at least as restrictive as
the rules followed by the Department and that those rules will
be adhered to.

(6)  Case records or files will not removed from the local
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office except by court order, or at the request of the
Department’s Information Disclosure Officer, the Department’s
Quality Control office, or ORS.

(7)  In an emergency, as determined to exist by the
Department’s Information Disclosure Officer, information may
be released to persons other than the client before permission is
obtained.

(8)  For clients receiving CC, the Department may provide
the following information to the child care provider identified
by the client as the provider:

(a)  the date on which the CC payment was issued by the
Department; and

(b)  the amount of the check issued by the Department.
(9)  Taxpayer requests to view public assistance payrolls

will be denied.

R986-100-111.  How to Apply For Assistance.
(1)  To be eligible for assistance, a client must complete

and sign an application for assistance.
(2)  The application is not complete until the applicant has

provided complete and correct information and verification as
requested by the Department so eligibility can be determined or
re-established at the time of review at the end of the certification
period. The client must agree to provide correct and complete
information to the Department at all times to remain eligible.
This includes:

(a)  property or other assets owned by all individuals
included in the household unit;

(b)  insurance owned by any member of the immediate
family;

(c)  income available to all individuals included in the
household unit;

(d)  a verified SSN for each household member receiving
assistance. If any household member does not have an SSN, the
client must provide proof that the number has been applied for.
If a client fails to provide a SSN without good cause, or if the
application for an SSN is denied for a reason that would not be
disqualifying, assistance will not be provided for that household
member.  Good cause in this paragraph means the client has
made every effort to comply.  Good cause does not mean illness,
lack of transportation or temporary absence because the SSA
makes provisions for mail-in applications in lieu of applying in
person.  Good cause must be established each month for
continued benefits;

(e)  the identity of all individuals who are living in the
household regardless of whether they are considered to be in the
household assistance unit or not;

(f)  proof of relationship for all dependent children in the
household.  Proof of relationship is not needed for food stamps
or child care; and

(g)  a release of information, if requested, which would
allow the Department to obtain information from otherwise
protected sources when the information requested is necessary
to establish eligibility or compliance with program requirements.

(3)  All clients, including those not required to participate
in an employment plan, will be provided with information about
applicable program opportunities and supportive services.

R986-100-112.  Assistance Cannot Be Paid for Periods Prior

to Date of Application.
(1)  Assistance payments for any program listed in Section

102 above cannot be made for any time period prior to the day
on which the application for assistance was received by the
Department.

(2)  If an application for assistance is received after the first
day of the month, and the client is eligible to receive assistance,
payment for the first month is prorated from the date of the
application.

(3)  If additional verifying information is needed to
complete an application, it must be provided within 30 days of
the date the application was received.  If the client is at fault in
not providing the information within 30 days, the first day the
client can be eligible is the day on which the verification was
received by the Department.

(4)  If the verification is not received within 60 days of the
date the application was received by the Department, a new
application is required and assistance payments cannot be made
for periods prior to the date the new application is received.  (5)
If an application for assistance was denied and no appeal taken
within 90 days, or a decision unfavorable to the client was
rendered on appeal, assistance cannot be claimed, requested, or
paid for that time period.

R986-100-113.  A Client Must Inform the Department of All
Material Changes.

(1)  A client must report all material changes which might
affect household eligibility to the local office within 10 days of
the day the change becomes known.  A material change is any
change which might affect eligibility and includes:

(a)  change in income source, both unearned and earned;
(b)  change of more than $25 in gross monthly unearned

income;
(c)  change in employment status including a change from

full time to part time or from part time to full time and/or a
change in wage rate, salary or income from employment;

(d)  change in household size or marital status;
(e)  change in residence and resulting change in shelter

costs;
(f)  gain of a licensed vehicle;
(g)  change in available assets including an unlicensed

vehicle.  Under this paragraph (g), for food stamps a client need
only report a change in cash on hand, stocks, bonds, and money
in a bank account or savings institution which reach or exceed
a total of $2,000;

(h)  change in the legal obligation to pay child support; and
(i)  for all programs except food stamps, changes of more

than $25 in total allowable deductions.
(2) Most changes which result in an increase of assistance

will become effective the month following the month in which
the report of the change was made.  If verification is necessary,
verification and changes will be made in the month following
the month in which verification was received.  If the change is
to add a person to the household, the person will be added
effective on the date reported, provided necessary verification
is received within 30 days of the change.  If verification is
received after 30 days, the increase will be made effective the
date verification was received.
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R986-100-114.  A Client’s Continuing Obligation to Provide
Verification and Information.

(1)  A client who is eligible for assistance must provide
additional verification and information, which may affect
household eligibility or ongoing eligibility, after the application
is approved if requested by the Department.

(2)  The client must provide information to determine if
eligibility was appropriately established and if payments made
under these rules were appropriate.  This information may be
requested by an employee of the Department or a person
authorized to obtain the information under contract with the
Department such as an employee of ORS.

R986-100-115.  Underpayment Due to an Error on the Part
of the Department.

(1)  If it is determined that a client was entitled to
assistance but, due to an error on the part of the Department,
assistance was not paid, the Department will correct its error and
make retroactive payment.

(2)  If a client receives assistance payments and it is later
discovered that due to Department error the assistance payment
should have been made at a higher level than the client actually
received, retroactive payment will be made to correct the
Department’s error.

(3)  If the client’s public assistance was terminated due to
the error, the client will be notified and assistance, plus any
retroactive payments, will commence immediately.

(4)  An underpayment found to have been made within the
last 12 calendar months may be corrected and issued to the
client.  Errors which resulted in an underpayment which were
made more than 12 months prior to the date of the discovery of
the error are not subject to a retroactive payment.

(5)  Retroactive payment under this section cannot be made
for any month prior to the date on which the application for
assistance was completed.

(6)  The client must not have been at fault in the creation of
the error.

R986-100-116.  Overpayments of Public Assistance.
(1)  A client is responsible for repaying any overpayment

of public assistance regardless of who was at fault in creating
the overpayment.

(2)  All suspected overpayments will be referred by the
Department to ORS.

(3)  Underpayments may be offset against overpayments.
(4)  If a change is not reported as required by R986-100-

113 it may result in an overpayment.

R986-100-117.  Disqualification For Fraud (intentional
program violations or IPVs).

(1)  Any person who obtains, or attempts to obtain, public
assistance from any of the programs listed in R986-100-102 or
otherwise intentionally breaches any program rule either
personally or through a representative is guilty of an intentional
program violation (IPV).  Acts which constitute an IPV include
but are not limited to:

(a)  knowingly making false or misleading statements;
(b)  misrepresenting, concealing, or withholding facts or

information;

(c)  posing as someone else;
(d)  not reporting the receipt of a public assistance payment

the individual knew or should have known they were not
eligible to receive;

(e)  not reporting a material change within 10 days after the
change occurs in accordance with these rules; and

(f)  committing an act intended to mislead, misrepresent,
conceal or withhold facts or propound a falsity.

(2)  An IPV occurs when a person commits any of the
above acts in an attempt to obtain, maintain, increase or prevent
the decrease or termination of any public assistance payment(s).

(3)  If the Department suspects any person of having
committed an IPV, the Department will refer the matter to ORS
for a determination.  If ORS determines the person has
committed an IPV, ORS will notify the Department and refer
the matter for criminal prosecution if appropriate.

(4)  When the Department receives notice from ORS or a
court that fraud or an IPV has occurred, the client is disqualified
from receiving assistance of the same type for the following
time periods:

(a)  one year for the first IPV;
(b)  two years for the second IPV; and
(c)  permanently for the third IPV.
(5)  The disqualification period begins the month after the

month in which the Department receives notification of the IPV.
(6)  Disqualifications run consecutively.  If an individual

is disqualified for a second IPV before the expiration of the one
year disqualification for the first IPV, the two year
disqualification period does not begin to run on the second IPV
until the expiration of the first disqualification period.

(7)  All income and assets of a person who has been
disqualified from assistance for an IPV continue to be counted
and affect the eligibility and assistance amount of the household
assistance unit in which the person resides.

(8)  If an individual has been disqualified in another state,
the disqualification period for the IPV in that State will apply in
Utah provided the act which resulted in the disqualification
would have resulted in a disqualification had it occurred in
Utah.  If the individual has been disqualified in another state for
an act which would have led to disqualification had it occurred
in Utah and is found to have committed an IPV in Utah, the
prior periods of disqualification in any other State count toward
determining the length of disqualification in Utah.

(9)  Upon notice from ORS that an IPV disqualification is
in effect, the Department will notify the client.  The
disqualification period begins the month after notification from
ORS and in consecutive months until the disqualification period
has expired.

(10)  Nothing in these rules is intended to limit or prevent
a criminal prosecution for fraud based on the same facts used to
determine the IPV.

R986-100-118.  Additional Penalty for a Client Who
Intentionally Misrepresents Residence.

A person who has been convicted in federal or state court
of having made a fraudulent statement or representation with
respect to the place of residence in order to receive assistance
simultaneously from two or more states is disqualified from
receiving assistance for any and all programs listed in R986-
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100-102 above, for a period of 10 years.  This applies even if
Utah was not one of the states involved in the original
fraudulent misrepresentation.

R986-100-119.  Reporting Possible Child Abuse or Neglect.
When a Department employee has reason to believe that a

child has been subjected to abuse or neglect, it shall be reported
under the provisions of Section 62A-4a-401 et seq.

R986-100-120.  Discrimination Complaints.
(1)  Complaints of discrimination can be made in person,

by phone, or in writing to the local office, the Office of the
Executive Director or the Director’s designee, the Department’s
Equal Opportunity Officer, or the appropriate Federal agency.

(2)  Complaints shall be resolved and responded to as
quickly as possible.

(3)  A record of complaints will be maintained by the local
office including the response to the complaint.

(4)  If a complaint is made to the local office, a copy of the
complaint together with a copy of the written response will be
sent to the Office of the Executive Director or the Director’s
designee.

(5)  Discrimination complaints pertaining to the Food
Stamp Program will also be sent to the Secretary of Agriculture
or the Administrator of Food and Nutrition Service,
Washington, D.C., 20250 in accordance with the provisions of
7 CFR 272.6 (1999).

R986-100-121.  Agency Conferences.
(1)  Agency conferences are used to resolve disputes

between the client and Department staff.
(2)  Clients or Department staff may request an agency

conference at any time to resolve a dispute regarding a denial or
reduction of assistance.

(3)  Clients may have an authorized representative attend
the agency conference.

(4)  An agency conference will be attended by the client’s
employment counselor and the counselor’s supervisor unless the
client or the supervisor request that the employment counselor
not attend the conference.

(5)  If an agency conference has previously been held on
the same dispute, the Department may decline to hold the
requested conference if, in the judgment of the employment
counselor’s supervisor, it will not result in the resolution of the
dispute.

(6)  If the Department requests the agency conference and
the client fails to respond, attend or otherwise cooperate in this
process, documentation in the case file of attempts by the staff
to follow these steps will be considered as compliance with the
requirement to attempt to resolve the dispute.

(7)  An agency conference may be held after a client has
made a request for hearing in an effort to resolve the dispute.  If
so, the client must be notified that failure to participate or failure
to resolve the dispute at the agency conference will not affect
the client’s right to proceed with the hearing.

R986-100-122.  Advance Notice of Department Action.
(1)  Except as provided in (2) below, clients will be

notified in writing when a decision concerning eligibility,

amount of assistance payment or action on the part of the
Department which affects the client’s eligibility or amount of
assistance has been made.  Notice will be sent prior to the
effective date of any action to reduce or terminate assistance
payments.

(2)  Advance notice is not required when:
(a)  the client requests in writing that the case be closed;
(b)  the client has been admitted to an institution under

governmental administrative supervision;
(c)  the client has been placed in skilled nursing care,

intermediate care, or long-term hospitalization;
(d)  the client’s whereabouts are unknown and mail sent to

the client has been returned by the Post Office with no
forwarding address;

(e)  it has been determined the client is receiving public
assistance in another State;

(f)  a child in the household has been removed from the
home by court order or by voluntary relinquishment;

(g)  a special allowance provided for a specific period is
ended and the client was informed in writing at the time the
allowance began that it would terminate at the end of the
specified period;

(h)  an individual in the household has been disqualified
from assistance because of an intentional program violation;

(i)  the Department has received factual information
confirming the death of a client or payee if there is no other
relative able to serve as a new payee;

(j)  the client’s certification period has expired;
(k)  the action to terminate assistance is based on the

expiration of the time limits imposed by the program;
(l)  the client has provided information to the Department,

or the Department has information obtained from another
source, that the client is not eligible or that payment should be
reduced or terminated; or

(m)  the Department determines that the client willfully
withheld information.

(3)  For food stamp recipients and recipients of assistance
under R986-300, no action will be taken until 10 days after
notice was sent unless one of the exceptions in (2)(a) through
(k) above apply.

R986-100-123.  The Right To a Hearing and How to Request
a Hearing.

(1)  A client has the right to a review of an adverse
Department action by requesting a hearing.

(2)  A client must request a hearing in writing or orally
within 90 days of the date of the action with which the client
disagrees.  Any oral request for a hearing will be reduced to
writing by the Department and the client will be requested to
sign the request.

(3)  Only a clear expression by the client to the effect that
the client wants an opportunity to present his or her case is
required.

(4)  The request for a hearing can be made at the local
office or the Division of Adjudication.

(5)  If the client disagrees with the level of food stamp
benefits paid or payable, the client can request a hearing within
the certification period, even if that is longer than 90 days.

(6)  If a request for restoration of lost food stamp benefits
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is made within one year of the loss of benefits a client may
request a hearing within 90 days of the date of the denial of
restoration.

(7)  If the appeal involves an overpayment, the portion of
the appeal which involves an overpayment will be referred to
ORS.

R986-100-124.  How Hearings Are Conducted.
(1)  Hearings are held at the state level and not at the local

level.
(2)  Where not inconsistent with federal law or regulation

governing hearing procedure, the Department will follow the
Utah Administrative Procedures Act.

(3)  Hearings for all programs listed in R986-100-102 are
declared to be informal.

(4)  Hearings are conducted by an ALJ in the Division of
Adjudication.

(5)  Hearings may be conducted by telephone at the option
of the ALJ.

R986-100-125.  When a Client Needs an Interpreter at the
Hearing.

(1)  If a client notifies the Department that an interpreter is
needed at the time the request for hearing is made, the
Department will arrange for an interpreter at no cost to the
client.

(2)  If an interpreter is needed at the hearing by a client or
the client’s witness(es), the client may arrange for an interpreter
to be present at the hearing who is an adult with fluent ability to
understand and speak English and the language of the person
testifying, or notify the Division of Adjudication at the time the
appeal is filed that assistance is required in arranging for an
interpreter.

R986-100-126.  Procedure For Use of an Interpreter.
(1)  The ALJ will be assured that the interpreter:
(a)  understands the English language; and
(b)  understands the language of the client or witness for

whom the interpreter will interpret.
(2)  The ALJ will instruct the interpreter to interpret, word

for word, and not summarize, add, change, or delete any of the
testimony or questions.

(3)  The interpreter will be sworn to truthfully and
accurately translate all statements made, all questions asked, and
all answers given.

(4)  The interpreter will be instructed to translate to the
client the explanation of the hearing procedures as provided by
the ALJ.

R986-100-127.  Notice of Hearing.
(1)  All interested parties will be notified by mail at least 10

days prior to the hearing.
(2)  Advance written notice of the hearing can be waived if

the client and Department agree.
(3)  The notice shall contain:
(a)  the time, date, and place, or conditions of the hearing.

If the hearing is to be by telephone, the notice will provide the
number for the client to call and a notice that the client can call
the number collect;

(b)  the legal issues or reason for the hearing;
(c)  the consequences of not appearing;
(d)  the procedures and limitations for requesting

rescheduling; and
(e)  notification that the client can examine the case file

prior to the hearing.
(4)  If a client has designated a person or professional

organization as the client’s agent, notice of the hearing will be
sent to that agent.  It will be considered that the client has been
given notice when notice is sent to the agent.

(5)  When a new issue arises during the hearing or under
other unusual circumstances, advance written notice may be
waived, if the Department and the client agree, after a full verbal
explanation of the issues and potential results.

(6)  The client must notify any representatives, including
counsel and witnesses, of the time and place of the hearing and
make necessary arrangements for their participation.

(7)  The notice of hearing will be translated, either in
writing or verbally, for certain clients participating in the RRP
program in accordance with RRP regulations.

R986-100-128.  Hearing Procedure.
(1)  Hearings are not open to the public.
(2)  A client may be represented at the hearing.  The client

may also invite friends or relatives to attend as space permits.
(3)  Representatives from the Department or other state

agencies may be present.
(4)  All hearings will be conducted informally and in such

manner as to protect the rights of the parties. The hearing may
be recorded.

(5)  All issues relevant to the appeal, except overpayment
if any, will be considered and decided upon.

(6)  The decision of the ALJ will be based solely on the
testimony and evidence presented at the hearing.

(7)  All parties may testify, present evidence or comment
on the issues.

(8)  All testimony of the parties and witnesses will be given
under oath or affirmation.

(9)  Any party to an appeal will be given an adequate
opportunity to be heard and present any pertinent evidence of
probative value and to know and rebut by cross-examination or
otherwise any other evidence submitted.

(10)  The ALJ will direct the order of testimony and rule on
the admissibility of evidence.

(11)  Oral or written evidence of any nature, whether or not
conforming to the legal rules of evidence including hearsay,
may be accepted and will be given its proper weight.

(12)  Official records of the Department, including reports
submitted in connection with any program administered by the
Department or other State agency may be included in the record.

(13)  The ALJ may request the presentation of and may
take such additional evidence as the ALJ deems necessary.

(14)  The parties, with consent of the ALJ, may stipulate to
the facts involved.  The ALJ may decide the issues on the basis
of such facts or may set the matter for hearing and take such
further evidence as deemed necessary to determine the issues.

(15)  The ALJ may require portions of the evidence be
transcribed as necessary for rendering a decision.

(16)  Unless the client requests a continuance, the decision
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of the ALJ will be issued within 60 days of the date on which
the client requests a hearing.

(17)  A decision of the ALJ which results in a reversal of
the Department decision shall be complied with within 10 days
of the issuance of the decision.

R986-100-129.  Rescheduling or Continuance of Hearing.
(1)  The ALJ may adjourn, reschedule, continue or reopen

a hearing on the ALJ’s own motion or on the motion of the client
or the Department.

(2)  A party who is unable to proceed with or participate in
the hearing on the date or time scheduled, must request that the
hearing be rescheduled to another day or time.

(a)  The request for rescheduling must be made prior to the
hearing.

(b)  The request must be made orally or in writing to the
ALJ who is scheduled to hear the case.

(c)  The party who requests rescheduling must show a
reasonable reason for the request.

(d)  More than one request to reschedule will not normally
be granted.

(3)  The rescheduled hearing must be held within 30 days
of the original hearing date.

R986-100-130.  Failure to Appear For or Participate In a
Hearing.

If one of the parties fails to appear at or participate in the
hearing, either in person or through a representative, the ALJ
will, unless a continuance or rescheduling has been requested,
issue a decision based on the available evidence.

R986-100-131.  Reopening the Hearing After the Hearing
Has Been Concluded.

(1)  Any party who fails to participate personally or by
authorized representative at a hearing may request that the
hearing be reopened.

(2)  If the request is made by a client prior to the ALJ
issuing a decision or within 10 days of the issuance of the
decision, the request to reopen will be granted if it is the first
time the client has been granted a request to reopen for failure
to participate.

(3)  If the client requests reopening more than 10 days after
the decision of the ALJ has been issued, or the client has already
been granted a reopening on one or more occasions, the decision
can be set aside and the hearing reopened only if:

(a)  the request is made in writing; and
(b)  the client shows good cause for not participating; and
(c)  the client shows good cause for not requesting

reopening within 10 days.
(4)  If the request to reopen for failure to participate is

made by the Department, the request will only be considered if
it is in writing and establishes good cause for failure to
participate.  A request made by the Department more than 10
days after the decision will not be granted.

(5)  If a request for reopening is not granted, the ALJ will
issue a decision denying the request to reopen.  A copy of the
decision will be given or mailed to each party, with a clear
statement of the right of appeal or judicial review.

R986-100-132.  What Constitutes Good Cause for Failure to
Participate in the Hearing.

(1)  Failure to report as instructed at the time and place of
the scheduled hearing is the equivalent of failing to participate,
even if the party reports at another time or place. In such
circumstances the party must request that the hearing be
reopened.

(2)  Good cause for failing to participate in a hearing may
not include such things as:

(a)  failure to read and follow instructions on the notice of
hearing;

(b)  failure to arrange personal circumstances such as
transportation or child care;

(c)  failure to arrange for receipt or distribution of mail;
(d)  failure to delegate responsibility for participation in the

hearing; or
(e)  forgetfulness.

R986-100-133.  Canceling an Appeal and Hearing.
When a client notifies the Division of Adjudication or the

ALJ that the client wants to cancel the hearing and not proceed
with the appeal, a decision dismissing the appeal will be issued.
This decision will have the effect of upholding the Department
decision.  The client will have 30 days in which to reinstate the
appeal by filing a written request for reinstatement with the
Division of Adjudication.

R986-100-134.  Payments of Assistance Pending the Hearing.
(1)  A client is entitled to receive continued assistance

pending a hearing contesting a Department decision to reduce
or terminate food stamps, RRP, FEPTP, or FEP financial
assistance if the client’s request for a hearing is received no later
than 10 days after the reduction, denial, or termination became
effective.  The assistance will continue unless the certification
period expires until a decision is issued by the ALJ.  If the
certification period expires while the hearing or decision is
pending, assistance will be terminated.  If a client becomes
ineligible or the assistance amount is reduced for another reason
pending a hearing, assistance will be terminated or reduced for
the new reason unless a hearing is requested on the new action.

(2)  If the client can show good cause for not requesting the
hearing within 10 days of the action, assistance may be
continued if the client can show good cause for failing to file in
a timely fashion.  Good cause in this paragraph means that the
client made every effort to comply.  Because the Department
allows a client to request a hearing by telephone or mail, good
cause does not mean illness, lack of transportation or temporary
absence.

(3)  A client can request that payment of assistance not be
continued pending a hearing but the request must be in writing.

(4)  If payments are continued pending a hearing, the client
is responsible for any overpayment in the event of an adverse
decision.

(5)  If the decision of the ALJ is adverse to the client, the
client is not eligible for continued assistance pending any appeal
of that decision.

(6)  If a decision favorable to the client is rendered after a
hearing, and payments were not made pending the decision,
retroactive payment will be paid back to the date of the adverse
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action if the client is otherwise eligible.
(7)  A client’s CC subsidy or financial assistance payments

under GA or WTE will not continue during the hearing process
regardless of when the appeal is filed.

(8)  Financial assistance under the RRP will not extend for
longer than the eight-month time limit for that program under
any circumstances.

(9)  Clients receiving financial assistance under the FEPTP
program must continue to participate to receive financial
assistance during the hearing process.

(10)  Financial assistance under the FEPTP program will
not extend for longer than the seven-month time limit for that
program under any circumstance.

(11)  Assistance is not allowed pending a hearing from a
denial of an application for assistance.

R986-100-135.  Further Appeal From the Decision of the
ALJ.

Either party has the option of appealing the decision of the
ALJ to either the Executive Director or designee or to the
District Court.  Either appeal must be filed, in writing, within 30
days of the issuance of the decision of the ALJ.

KEY:  employment support procedures
July 1, 2002 35A-3-101 et seq.

35A-3-301 et seq.
35A-3-401 et seq.
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R986.  Workforce Services, Employment Development.
R986-200.  Family Employment Program.
R986-200-201.  Authority for Family Employment Program
(FEP) and Family Employment Program Two Parent
(FEPTP) and Other Applicable Rules.

(1)  The Department provides services to eligible families
under FEP and FEPTP under the authority granted in the
Employment Support Act, UCA 35A-3-301 et seq.  Funding is
provided by the federal government through Temporary Aid to
Needy Families (TANF) as authorized by PRWORA.  Utah is
required to file a "State Plan" to obtain the funding.  A copy of
the State Plan is available at Department administrative offices.
The regulations contained in 45 CFR 260 through 45 CFR 265
(1999) are also applicable and incorporated herein by reference.

(2)  Rule R986-100 applies to FEP and FEPTP unless
expressly noted otherwise.

R986-200-202.  Family Employment Program (FEP).
(1)  The goal of FEP is to increase family income through

employment, and where appropriate, child support and/or
disability payments.

(2)  FEP is for families with only one able bodied parent in
the household.  If the family has two able bodied parents in the
household, the family is not eligible for FEP but may be eligible
for FEPTP.  Able bodied means capable of earning at least $500
per month.

(3)  If a household has two parents, and at least one parent
is incapacitated, the parent claiming incapacity must verify that
incapacity in one of the following ways:

(a)  receipt of disability benefits from SSA;
(b)  100 percent disabled by VA; or
(c)  by submitting a written statement from:
(i)  a licensed medical doctor;
(ii)  a doctor of osteopathy; or
(iii)  a licensed/certified psychologist.
(4)  Incapacity means not capable of earning $500 per

month.  The incapacity must be expected to last 30 days or
longer.

(5)  An applicant or client must cooperate in the obtaining
of a second opinion regarding incapacity if requested by the
Department.  Only the costs associated with a second opinion
requested by the Department will be paid for by the Department.
The Department will not pay the costs associated with obtaining
a second opinion if the client requests the second opinion.

(6)  An incapacitated parent is included in the FEP
household assistance unit and the parent’s income and assets are
counted toward establishing eligibility unless the parent is a SSI
recipient.  If the parent is a SSI recipient, none of the income or
assets of the SSI recipient is counted.

(7)  An incapacitated parent must still negotiate, sign and
agree to participate in an employment plan.  If the incapacity is
such that employment is not feasible now or in the future,
participation may be limited to cooperating with ORS and filing
for any assistance or benefits to which the parent may be
entitled.  If it is believed the incapacity might not be permanent,
the parent will also be required to seek assistance in overcoming
the incapacity.

(8)  If a household unit is eligible under both FEP and
FEPTP, payment will be made under FEP.

R986-200-203.  Citizenship and Alienage Requirements.
(1)  All persons in the household assistance unit who are

included in the financial assistance payment, including children,
must be a citizen of the United States or meet alienage criteria.

(2)  An alien is not eligible for financial assistance unless
the alien meets the definition of qualified alien.  A qualified
alien is an alien:

(a)  who is paroled into the United States under section
212(d)(5) of the INA for at least one year; or

(b)  who is admitted as a refugee under section 207 of the
INA; or

(c)  who is granted asylum under section 208 of the INA;
or

(d)  who is a Cuban or Haitian entrant in accordance with
the requirements of 45 CFR Part 401; or

(e)  who is an Amerasian from Vietnam and was admitted
to the United States as an immigrant pursuant to Public Law
100-202 and Public Law 100-461; or

(f)  whose deportation is being withheld under sections
243(h) or 241(b)(3) of the INA; or

(g)  who is lawfully admitted for permanent residence
under the INA, or

(h)  who is granted conditional entry pursuant to section
203(a)(7) of the INA; or

(i)  who meets the definition of certain battered aliens
under Section 8 U.S.C. 1641(c).

(3)  All aliens granted lawful temporary or permanent
resident status under Sections 210, 302, or 303 of the
Immigration Reform and Control Act of 1986, are disqualified
from receiving financial assistance for a period of five years
from the date lawful temporary resident status is granted.

(4)  Aliens are required to provide proof, in the form of
documentation issued by the INS, of immigration status.

R986-200-204.  Eligibility Requirements.
(1)  To be eligible for financial assistance under the FEP or

FEPTP a household assistance unit must include:
(a)  a pregnant woman when it has been medically verified

that she is in the third calendar month prior to the expected
month of delivery, or later, and who, if the child were born and
living with her in the month of payment, would be eligible.  The
unborn child is not included in the financial assistance payment;
or

(b)  at least one minor dependent child who is a citizen or
meets the alienage criteria.  All minor children age 6 to 16 must
attend school, or be exempt under 53A-11-102, to be included
in the household assistance unit for a financial assistance
payment for that child.

(i)  A minor child is defined as being under the age of 18
years and not emancipated by marriage or by court order; or

(ii)  an unemancipated child, at least 18 years old but under
19 years old, with no high school diploma or its equivalent, who
is a full-time student in a secondary school, or in the equivalent
level of vocational or technical training, and the school has
verified a reasonable expectation the 18 year old will complete
the program before reaching age 19.

(2)  Households must meet other eligibility requirements in
R986-100 and of income, assets, and participation.

(3)  Persons who are fleeing to avoid prosecution of a
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felony are ineligible for financial assistance.

R986-200-205.  How to Determine Who Is Included in the
Household Assistance Unit.

The amount of financial assistance for an eligible
household is based on the size of the household assistance unit
and the income and assets of all people in the household
assistance unit.

(1)  The income and assets of the following individuals
living in the same household must be counted in determining
eligibility of the household assistance unit:

(a) all natural parents, adoptive parents and stepparents,
unless expressly excluded below, who are related to and residing
in the same household as an eligible dependent child.  Natural
parentage is determined as follows:

(i)  A woman is the natural parent if her name appears on
the birth record of the child.

(ii)  For a man to be determined to be the natural parent,
that relationship must be established or acknowledged.  If the
parents have a solemnized marriage at the time of birth,
relationship is established;

(b)  household members who would otherwise be included
but who are absent solely by reason of employment, school or
training, or who will return home to live within 30 days;

(c)  all minor siblings, half-siblings, and adopted siblings
living in the same household as an eligible dependent child; and

(d)  all spouses living in the household.
(2)  The following individuals in the household are not

counted in determining the household size for determining
payment amount nor are the assets or income of the individuals
counted in determining household eligibility:

(a)  a recipient of SSI benefits. If the SSI recipient is the
parent and is receiving FEP assistance for the child(ren) residing
in the household, the SSI parent must cooperate with
establishing paternity and child support enforcement for the
household to be eligible.  If the only dependent child is a SSI
recipient, the parent or specified relative may receive a FEP
assistance payment which does not include that child, provided
the parent or specified relative is not on SSI and can meet all
other requirements;

(b)  a child during any month in which a foster care
maintenance payment is being provided to meet the child’s
needs.  If the only dependent child in the household is receiving
a foster care maintenance payment, the parent or specified
relative may still receive a FEP assistance payment which does
not include the child, provided all other eligibility, income and
asset requirements are met;

(c)  an absent household member who is expected to be
gone from the household for 180 days or more unless the
absence is due to employment, school or training.  If the absence
is due to employment, school or training the household member
must be included.

(3)  The household assistance unit can choose whether to
include or exclude the following individuals living in the
household.  If included, all income and assets of that person are
counted:

(a)  all absent household members who are expected to be
temporarily absent from the home for more than 30 but not more
than 180 consecutive days unless the absence is due to

employment, school or training.  If the absence is due to
employment, school or training the household member must be
included;

(b)  Native American children, or deaf or blind children,
who are temporarily absent while in boarding school, even if the
temporary absence is expected to last more than 180 days;

(c)  an adopted child who receives a federal, state or local
government special needs adoption payment.  If the adopted
child receiving this type of payment is the only dependent child
in the household and excluded, the parent(s) or specified
relative may still receive a FEP or FEPTP assistance payment
which does not include the child, provided all other eligibility
requirements are met.  If the household chooses to include the
adopted child in the household assistance unit under this
paragraph, the special needs adoption payment is counted as
income;

(d)  former stepchildren who have no blood relationship to
a dependent child in the household.  If assistance is requested
for the former stepchildren, the rules for specified relative apply;

(e)  a specified relative.  If a household requests that a
specified relative be included in the household assistance unit,
only one specified relative can be included in the financial
assistance payment regardless of how many specified relatives
are living in the household. The income and assets of all
household members are counted according to the provisions of
R986-200-241.

(4)  In situations where there are children in the home for
which there is court ordered joint custody, the Department will
determine if the children should be included in the household
assistance unit based on the actual circumstances and not on the
order.  If financial assistance is allowed, the joint custody order
might be modified by the court under the provisions of 30-3-
10.2(4) and 30-3-10.4.

(5)  The income and assets of the following individuals are
counted in determining eligibility even though the individual is
not included in the assistance payment:

(a)  a household member who has been disqualified from
the receipt of assistance because of an IPV, (fraud
determination);

(b)  a household member who does not meet the citizenship
and alienage requirements; or

(c)  a minor child who is not in school full time or
participating in self sufficiency activities.

R986-200-206.  Participation Requirements.
(1)  Payment of any and all financial assistance is

contingent upon all parents in the household, including adoptive
and stepparents, participating, to the maximum extent possible,
in:

(a)  assessment and evaluation;
(b)  the completion of a negotiated employment plan; and
(c)  assisting ORS in good faith to:
(i)  establish the paternity of all minor children; and
(ii)  establish and enforce child support obligations.
(d)  obtaining any and all other sources of income.  If any

household member is or appears to be eligible for UI or SSA
benefits, Workers Compensation, VA benefits or any other
benefits or forms of assistance, the Department will refer the
client to the appropriate agency and the individual must apply
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for and pursue obtaining those benefits. If an individual refuses
to apply for and pursue these benefits or assistance, the
individual is ineligible for financial assistance.  If the client is
otherwise eligible for FEP or FEPTP, financial assistance will
be provided until eligibility for other benefits or assistance has
been determined.

(2)  Parents who have been determined to be ineligible to
be included in the financial assistance payment are still required
to participate.

(3)  Children at least 16 years old but under 18 years old,
unless they are in school full-time or in school part-time and
working less than 100 hours per month are required to
participate.

R986-200-207.  Participation in Child Support Enforcement.
(1)  Receipt of child support is an important element in

increasing a family’s income.
(2)  Every natural, legal or adoptive parent has a duty to

support his or her children and step children even if the children
do not live in the parental home.

(3)  A parent’s duty to support continues until the child:
(a)  reaches age 18; or
(b)  is 18 years old and enrolled in high school during the

normal and expected year of graduation; or
(c)  is emancipated by marriage or court order; or
(d)  is a member of the armed forces of the United States;

or
(e)  is self supporting.
(4)  A client receiving financial assistance automatically

assigns to the state any and all rights to child support for all
children who are included in the household assistance unit while
receiving financial assistance.  The assignment of rights occurs
even if the client claims or establishes "good cause or other
exception" for refusal to cooperate.  The assignment of rights to
support, cooperation in establishing paternity, and establishing
and enforcing child support is a condition of eligibility for the
receipt of financial assistance.

(5)  For each child included in the financial assistance
payment, the client must also assign any and all rights to
alimony or spousal support from the noncustodial parent while
the client receives public assistance.

(6)  The client must cooperate with the Department and
ORS in establishing and enforcing the spousal and child support
obligation from any and all natural, legal, or adoptive non-
custodial parents.

(7)  If a parent is absent from the home, the client must
identify and help locate the non-custodial parent.

(a)  If a child is conceived or born during a marriage, the
husband is considered the legal father, even if the wife states he
is not the natural father.

(b)  If the child is born out of wedlock, the client must also
cooperate in the establishment of paternity.

(8)  ORS is solely responsible for determining if the client
is cooperating in identifying the noncustodial parent and with
child support establishment and enforcement efforts for the
purposes of receipt of financial assistance.  The Department
cannot review, modify, or reject a decision made by ORS.

(9)  Unless good cause is shown, financial assistance will
terminate if a parent or specified relative does not cooperate

with ORS in establishing paternity or enforcing child support
obligations.

(10)  Upon notification from ORS that the client is not
cooperating, the Department will commence conciliation
procedures as outlined in R986-200-212.  If the client continues
to refuse to cooperate with ORS at the end of the conciliation
process, financial assistance will be terminated.

(11)  Termination of financial assistance for non
cooperation is immediate, without a two month reduction period
outlined in conciliation, if:

(a)  the client is a specified relative who is not included in
the household assistance unit; or

(b)  the client is a parent receiving SSI benefits; or
(c)  the client is participating in FEPTP.
(12)  Once the financial assistance has been terminated due

to the client’s failure to cooperate with child support
enforcement, the client must then reapply for financial
assistance.  This time, the client must cooperate with child
support collection prior to receiving any financial assistance.

(13)  A specified relative, illegal alien, SSI recipient, or
disqualified parent in a household receiving FEP assistance
must assign rights to support of any kind and cooperate with all
establishment and enforcement efforts even if the parent or
relative is not included in the financial assistance payment.

R986-200-208.  Good Cause for Not Cooperating With ORS.
(1)  The Department is responsible for determining if the

client has good cause or other exception for not cooperating
with ORS.

(2)  To establish good cause for not cooperating, the client
must file a written request for a good cause determination and
provide proof of good cause within 20 days of the request.

(3)  A client has the right to request a good cause
determination at any time, even if ORS or court proceedings
have begun.

(4)  Good cause for not cooperating with ORS can be
shown if one of following circumstances exists:

(a)  The child, for whom support is sought, was conceived
as a result of incest or rape.  To prove good cause under this
paragraph, the client must provide:

(i)  birth certificates;
(ii)  medical records;
(iii)  Department records;
(iv)  records from another state or federal agency;
(v)  court records;
(vi)  law enforcement records; or
(vii)  if no other evidence is available, through sworn

statements from people who have personal knowledge of the
circumstances.  The statements must substantiate and support
the client’s account and credibility.

(b)  Legal proceedings for the adoption of the child are
pending before a court.  Proof is established if the client
provides copies of documents filed in a court of competent
jurisdiction.

(c)  A public or licensed private social agency is helping
the client resolve the issue of whether to keep or relinquish the
child for adoption and the discussions between the agency and
client have not gone on for more than three months.  The client
is required to provide written notice from the agency concerned.
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(d)  The client’s cooperation in establishing paternity or
securing support is reasonably expected to result in physical or
emotional harm to the child or to the parent or specified relative.
If harm to the parent or specified relative is claimed, it must be
significant enough to reduce that individual’s capacity to
adequately care for the child.

(i)  Physical or emotional harm is considered to exist when
it results in, or is likely to result in, an impairment that has a
substantial effect on the individual’s ability to perform daily life
activities.

(ii)  The source of physical or emotional harm may be from
individuals other than the noncustodial parent.

(iii)  The client must provide proof that the individual is
likely to inflict such harm or has done so in the past.  Proof must
be from an independent source such as:

(A)  medical records or written statements from a mental
health professional evidencing a history of abuse or current
health concern.  The record or statement must contain a
diagnosis and prognosis where appropriate;

(B)  court records;
(C)  records from the Department or other state or federal

agency;
(D)  law enforcement records; or
(E)  if no other evidence is available, through sworn

statements from people who have personal knowledge of the
circumstances.  The statements must substantiate and support
the client’s account and credibility.

(5)  When the claim of good cause for not cooperating, is
based in whole or in part on anticipated physical or emotional
harm, the Department must consider:

(a)  the client’s present emotional health and history;
(b)  the intensity and probable duration of the resulting

impairment;
(c)  the degree of cooperation required; and
(d)  the extent of involvement of the child in the action to

be taken by ORS.
(6)  The Department recognizes no other exceptions, apart

from those recognized by ORS, to the requirement that a client
cooperate in good faith with ORS in the establishment of
paternity and establishment and enforcement of child support.

(7)  If the client has exercised his or her right to an agency
review or adjudicative proceeding under Utah Administrative
Procedures Act on the question of non-cooperation as
determined by ORS, the Department will not review, modify, or
reverse the decision of ORS on the question of non-cooperation.
If the client did not have an opportunity for a review with ORS,
the Department will refer the request for review to ORS for
determination.

(8)  Once a request for a good cause determination has
been made, all collection efforts by ORS will be suspended until
the Department has made a decision on good cause.

(9)  A client has the right to appeal a Department decision
on good cause to an ALJ by following the procedures for appeal
found in R986-100.

(10)  If a parent requests a hearing on the basis of good
cause for not cooperating, the resulting decision cannot change
or modify the determination made by ORS on the question of
good faith.

(11)  Even if the client establishes good cause not to

cooperate with ORS, if the Department supervisor determines
that support enforcement can safely proceed without the client’s
cooperation, ORS may elect to do so.  Before proceeding
without the client’s cooperation, ORS will give the client
advance notice that it intends to commence enforcement
proceedings and give the client an opportunity to object.  The
client must file his or her objections with ORS within 10 days.

(12)  A determination that a client has good cause for non-
cooperation may be reviewed and reversed by the Department
upon a finding of new, or newly discovered evidence, or a
change in circumstances.

R986-200-209.  Participation in Obtaining an Assessment.
(1)  Within 20 business days of the date the application for

financial assistance has been completed and approved, the client
will be assigned to an employment counselor and must complete
an assessment.

(2)  The assessment evaluates a client’s needs and is used
to develop an employment plan.

(3)  Completion of the assessment requires that the client
provide information about:

(a)  family circumstances including health, needs of the
children, support systems, and relationships;

(b)  personal needs or potential barriers to employment;
(c)  education;
(d)  work history;
(e)  skills;
(f)  financial resources and needs; and
(g)  any other information relevant to the client’s ability to

become self-sufficient.
(4)  The client may be required to participate in testing or

completion of other assessment tools and may be referred to
another person within the Department, another agency, or to a
company or individual under contract with the Department to
complete testing, assessment, and evaluation.

R986-200-210.  Requirements of an Employment Plan.
(1)  Within 15 business days of completion of the

assessment, the following individuals in the household
assistance unit are required to sign and make a good faith effort
to participate to the maximum extent possible in a negotiated
employment plan:

(a)  All parents, including parents whose income and assets
are included in determining eligibility of the household but have
been determined to be ineligible or disqualified from being
included in the financial assistance payment.

(b)  Dependent minor children who are at least 16 years
old, who are not parents, unless they are full-time students or
are employed an average of 30 hours a week or more.

(2)  The goal of the employment plan is obtaining
marketable employment and it must contain the soonest possible
target date for entry into employment consistent with the
employability of the individual.

(3)  An employment plan consists of activities designed to
help an individual become employed.  For each activity there
will be:

(a)  an expected outcome;
(b)  an anticipated completion date;
(c)  the number of participation hours agreed upon per
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week; and
(d)  a definition of what will constitute satisfactory progress

for the activity.
(4)  Each activity must be directed toward the goal of

increasing the household’s income.
(5)  Activities may require that the client:
(a)  obtain immediate employment.  If so, the parent client

shall:
(i)  promptly register for work and commence a search for

employment for a specified number of hours each week; and
(ii)  regularly submit a report to the Department on:
(A)  how much time was spent in job search activities;
(B)  the number of job applications completed;
(C)  the interviews attended;
(D)  the offers of employment extended; and
(E)  other related information required by the Department.
(b)  participate in an educational program to obtain a high

school diploma or its equivalent, if the parent client does not
have a high school diploma;

(c)  obtain education or training necessary to obtain
employment;

(d)  obtain medical, mental health, or substance abuse
treatment;

(e)  resolve transportation and child care needs;
(f)  relocate from a rural area which would require a round

trip commute in excess of two hours in order to find
employment;

(g)  resolve any other barriers identified as preventing or
limiting the ability of the client to obtain employment, and/or

(h)  participate in rehabilitative services as prescribed by
the State Office of Rehabilitation.

(6)  The client must meet the performance expectations of
each activity in the employment plan in order to stay eligible for
financial assistance.

(7)  The client must cooperate with the Department’s efforts
to monitor and evaluate the client’s activities and progress under
the employment plan, which includes providing the Department
with a release of information, if necessary to facilitate the
Department’s monitoring of compliance.

(8)  Where available, supportive services will be provided
as needed for each activity.

(9)  The client agrees, as part of the employment plan, to
cooperate with other agencies, or with individuals or companies
under contract with the Department, as outlined in the
employment plan.

(10)  An employment plan may, at the discretion of the
Department, be amended to reflect new information or changed
circumstances.

R986-200-211.  Education and Training As Part of an
Employment Plan.

(1)  A parent client’s participation in education or training
beyond that required to obtain a high school diploma or its
equivalent is limited to the lesser of:

(a)  24 months which need not be continuous; or
(b)  the completion of the education and training

requirements of the employment plan.
(2)  Post high school education or training will only be

approved if all of the following are met:

(a)  The client can demonstrate that the education or
training would substantially increase the income level that the
client would be able to achieve without the education and
training, and would offset the loss of income the household
incurs while the education or training is being completed.

(b)  The client does not already have a degree or skills
training certificate in a currently marketable occupation.

(c)  An assessment specific to the client’s education and
training aptitude has been completed showing the client has the
ability to be successful in the education or training.

(d)  The mental and physical health of the client indicates
the education or training could be completed successfully and
the client could perform the job once the schooling is
completed.

(e)  The specific employment goal that requires the
education or training is marketable in the area where the client
resides or the client has agreed to relocate for the purpose of
employment once the education/training is completed.

(f)  The client, when determined appropriate, is willing to
complete the education/training as quickly as possible, such as
attending school full time which may include attending school
during the summer.

(g)  The client can realistically complete the requirements
of the education or training program within the required time
frames or time limits of the financial assistance program,
including the 36 month lifetime limit for FEP and FEPTP, for
which the client is eligible.

(3)  A parent client may participate in education or training
for up to six months beyond the 24-month limit if:

(a)  the parent client is employed for 80 or more hours per
month during each month of the extension; and

(b)  circumstances beyond the control of the client
prevented completion within 24 months; and

(c)  the Department director or designee determines that
extending the 24 month limit is prudent because other
employment, education, or training options do not enable the
family to meet the objective of the program.

(4)  A parent client with a high school diploma or
equivalent who has received 24 months of education or training
while receiving financial assistance must participate in full time
work activities. Full time work activities is defined as at least
part time education or training and 80 hours or more of work
per month with a combined minimum of 30 hours work,
education, training, and/or job search of 30 hours per week.

(5)  Graduate work can never be approved or supported as
part of an employment plan.

R986-200-212.  Conciliation and Termination of Financial
Assistance for Failure to Comply.

If a client who is required to participate in an employment
plan consistently fails to show good faith in complying with the
employment plan, the Department will terminate all or part of
the financial assistance.  This will apply if the Department is
notified that the client has failed to cooperate with ORS as
provided in R986-200-207.  A termination for the reasons
mentioned in this paragraph will occur only after the
Department attempts conciliation through the following three-
step process:

(1)  In step one, the employment counselor will attempt to
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discuss compliance with the client and explore solutions. If
compliance is not resolved the counselor will move to the
second step.

(2)  In step two, the employment counselor will request a
meeting with the client, the employment counselor, the
counselor’s supervisor and any other Department or allied entity
representatives, if appropriate, who might assist in encouraging
participation.  If a resolution cannot be reached, the household
assistance unit’s financial assistance payment will be reduced by
$100 per month.  If the client does not attend the meeting, the
meeting will be held in the client’s absence.  As soon as the
client makes a good faith effort to comply, the $100 reduction
will cease.

(3)  In step three, the employment counselor will continue
to attempt a face to face meeting between the client and
appropriate Department and allied entity representatives, if
appropriate, to prevent the termination of financial assistance.
If after two months the client continues to show a failure to
make a good faith effort to participate, financial assistance will
terminate.

(a)  The two month reduction in assistance must be
consecutive.  If a client’s assistance is reduced for one month
and then the client agrees and demonstrates a willingness to
participate to the maximum extent possible, assistance is
restored at the full amount.  If the client later stops participating
to the maximum extent possible, the client’s assistance must be
reduced for two additional consecutive months before a
termination can occur.

(b)  The two month reduction must immediately precede
the termination.  If the client’s assistance was reduced during
months other than the two months immediately prior to the
termination, those months do not satisfy the requirements of this
rule.

(c) If a client’s assistance has been reduced for failure to
participate, and the client then agrees to participate within the
same month, the Department may restore the $100.  Any month
in which the $100 was restored will not count toward the two
month reduction period necessary to terminate assistance.

(d) If a client has demonstrated a pattern and practice of
having assistance reduced, agreeing to participate and having the
reduction restored, but failing to follow through so that another
period of reduction results, the Department may continue the
reduction even if the client agrees to participate until such time
as the client demonstrates a genuine willingness to participate.

(4)  Termination of assistance for non-participation is
immediate without a two month reduction of assistance for:

(a)  a dependent child age 16 or older if that child is not
attending school; or

(b)  a parent on FEPTP.
(5)  If financial assistance has been terminated for failure

to participate and the client reapplies for financial assistance, the
client must successfully complete a trial participation period of
no longer than two weeks before the client is eligible for
financial assistance.  The trial participation period may be
waived only if the client has cured all previous participation
issues prior to re-application.

R986-200-213.  Financial Assistance for a Minor Parent.
(1)  Financial assistance may be provided to a single minor

parent who resides in a place of residence maintained by a
parent, legal guardian, or other adult relative of the single minor
parent, unless the minor parent is exempt.

(2)  The single minor parent may be exempt when:
(a)  The minor parent has no living parent or legal guardian

whose whereabouts is known; or
(b)  No living parent or legal guardian of the minor parent

allows the minor parent to live in his or her home; or
(c)  The minor parent lived apart from his or her own

parent or legal guardian for a period of at least one year before
either the birth of the dependent child or the parent’s having
made application for FEP and the minor parent was self
supporting during this same period of time; or

(d)  The physical or emotional health or safety of the minor
parent or dependent child would be jeopardized if they resided
in the same residence with the minor parent’s parent or legal
guardian.  A referral will be made to DCFS if allegations are
made under this paragraph.

(3)  Prior to authorizing financial assistance, the
Department must approve the living arrangement of all single
minor parents exempt under section (2) above.  Approval of the
living arrangement is not a certification or guarantee of the
safety, quality, or condition of the living arrangements of the
single minor parent.

(4)  All minor parents regardless of the living arrangement
must participate in education for parenting and life skills in
infant and child wellness programs operated by the Department
of Health and, for not less than 20 hours per week:

(a)  attend high school or an alternative to high school, if
the minor parent does not have a high school diploma;

(b)  participate in education and training; and/or
(c)  participate in employment.
(5)  If a single minor parent resides with a parent, the

Department shall include the income of the parent of the single
minor parent in determining the single minor parent’s eligibility
for financial assistance.

(6)  If a single minor parent resides with a parent who is
receiving financial assistance, the single minor parent is
included in the parent’s household assistance unit.

(7)  If a single minor parent receives financial assistance
but does not reside with a parent, the Department shall seek an
order requiring that the parent of the single minor parent
financially support the single minor parent.

R986-200-214.  Assistance for Specified Relatives.
(1)  Specified relatives include:
(a)  grandparents;
(b)  brothers and sisters;
(c)  stepparents;
(d)  stepbrothers and stepsisters;
(e)  aunts and uncles;
(f)  first cousins;
(g)  first cousins once removed;
(h)  nephews and nieces;
(i)  people of prior generations as designated by the prefix

grand, great, great-great, or great-great-great;
(j)  a natural parent whose parental rights were terminated

by court order;
(k)  brothers and sisters by legal adoption;
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(l)  the spouse of any person listed above;
(m)  the former spouse of any person listed above;
(n)  persons who meet any of the above relationships by

means of a step relationship even if the marriage has been
terminated; and

(o)  individuals who can prove they met one of the above
mentioned relationships via a blood relationship even though the
legal relationship has been terminated.

(2)  The Department shall require compliance with Section
30-1-4.5

(3)  A specified relative may apply for financial assistance
for the child.  If the child is otherwise eligible, the FEP rules
apply with the following exceptions:

(a)  Both parents must be absent from the home where the
child lives; and

(b)  The child must be currently living with, and not just
visiting, the specified relative; and

(c)  The parents’ obligation to financially support their child
will be enforced and the specified relative must cooperate with
child support enforcement; and

(d)  If the parent(s) state they are willing to support the
child if the child would return to live with the parent(s), the
child is ineligible unless there is a court order removing the
child from the parent(s)’ home.

(4)  If the specified relative is currently receiving FEP or
FEPTP, the child must be included in that household assistance
unit.

(5)  The income and resources of the specified relative are
not counted unless the specified relative requests inclusion in
the household assistance unit.

(6)  If the specified relative is not currently receiving FEP
or FEPTP, and the specified relative does not want to be
included in the financial assistance payment, the specified
relative shall be paid, on behalf of the child, the full standard
financial assistance payment for one person.  The size of the
financial assistance payment shall be increased accordingly for
each additional eligible child in the household assistance unit
excluding the dependent child(ren) of the specified relative.
Since the specified relative is not included in the household
assistance unit, the income and assets of the specified relative,
or the relative’s spouse, are not counted.

(7)  The specified relative may request to be included in the
household assistance unit.  If the specified relative is included
in the household assistance unit, the household must meet all
FEP eligibility requirements including participation
requirements and asset limits.

(8)  Income eligibility for a specified relative who wants to
be included in the household assistance unit is calculated
according to R986-200-241.

R986-200-215.  Family Employment Program Two Parent
Household (FEPTP).

(1)  FEPTP is for households otherwise eligible for FEP
but with two able-bodied parents in the household.

(2)  Families may only participate in this program for seven
months out of any 13-month period.  Months of participation
count toward the 36-month time limit in Sections 35A-3-306
and R986-200-217.

(3)  One parent must participate 40 hours per week, as

defined in the employment plan.  That parent is referred to as
the primary parent.  The primary parent does not need to be the
primary wage earner of the household.  The primary parent must
spend:

(a)  32 hours a week in paid employment and/or work
experience and training.  At least 16 hours of those 32 hours
must be spent at a community work site or in paid employment.
If the primary parent is under age 25 and has not completed high
school or an equivalent course of education, time spent in
educational activities to obtain a high school degree or its
equivalent can count toward the minimum 16-hour work
requirement. Training is limited to short term skills training, job
search training, or adult education; and

(b)  eight hours a week participating in job search
activities.  The Department may reduce the number of hours
spent in job search activities if it is determined the parent has
explored all local employment options.  This would not reduce
the total requirement of 40 hours of participation.

(4)  The other parent is required to participate 20 hours per
week as defined in the employment plan, unless there is good
cause for not participating.  Participation consists of a
combination of paid employment, community work, job search,
adult education, and skills training.

(5)  Participation requirements for refugee parents can
include English language instruction (English for Speakers of
Other Languages (ESOL aka ESL) or refugee social adjustment
services or targeted assistance activities or all three.  English
language instruction must be provided concurrently with, and
not sequential to employment or employment related services.

(6)  Participation may be excused only for the following
reasons:

(a) Illness.  Verification of illness will be required for an
illness of more than three days, and may be required for periods
of three days or less; or

(b)  good cause as determined by the Department.  Good
cause may include such things as death or grave illness in the
immediate family, unusual child care problems, or
transportation problems.

(7)  The parents cannot share the participation
requirements, but the Department may agree to change the
assignments at the end of a participation period.

(8)  Payment is made twice per month and only after proof
of participation.  Payment is based on the number of hours of
participation by the primary parent.  The base amount of
assistance is equal to the FEP payment for the household size.
The base FEP payment is then prorated based on the number of
hours which the primary parent participated up to a maximum
of 40 hours of participation per week.  In no event can the
financial assistance payment per month for a FEPTP household
be more than for the same size household participating in FEP.

(9)  If it is determinated by the employment counselor that
one of the parents has failed to participate to the maximum
extent possible:

(a)  if it is the primary parent, assistance for the entire
household unit will terminate immediately.  There is no two
month period of reduction of assistance; or

(b)  if it is the other parent, that parent will be disqualified
from the assistance unit.  The disqualified parent’s income and
assets will still be counted for eligibility, but that parent will not
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be counted for determining the financial assistance payment.
(10)  Because payment is made after performance, advance

notice is not required to terminate or reduce assistance payments
for households participating in FEPTP.  However, if the client
requests a hearing within 10 days of the termination, payment of
financial assistance based on participation can continue during
the hearing process as provided in R986-100-134.

(11)  The parents must meet all other requirements of FEP
including but not limited to, income and asset limits,
cooperation with ORS if there are legally responsible persons
outside of the household assistance unit, signing a participation
agreement and employment plan and applying for other
assistance or benefits to which they might be entitled.

R986-200-216.  Diversion.
(1) Diversion is a one-time financial assistance payment

provided to help a client avoid receiving extended cash
assistance.

(2) In determining whether a client should receive
diversion assistance, the Department will consider the
following:

(a) the applicant’s employment history;
(b) the likelihood that the applicant will obtain immediate

full-time employment;
(c) the applicant’s housing stability; and
(d) the applicant’s child care needs, if applicable.
(3) To be eligible for diversion the applicant must;
(a) have a need for financial assistance to pay for housing

or substantial and unforseen expenses or work related expenses
which cannot be met with current or anticipated resources;

(b) show that within the diversion period, the applicant will
be employed or have other specific means of self support, and

(c)  meet all eligibility criteria for a FEP financial
assistance payment except the applicant does not need to
cooperate with ORS in obtaining support.  If the client is
applying for other assistance such as medical or child care, the
client will have to follow the eligibility rules for that type of
assistance which may require cooperation with ORS.

(4)  If the Department and the client agree diversion is
appropriate, the client must sign a diversion agreement listing
conditions, expectations and participation requirements.

(5)  The diversion payment may not exceed three times the
monthly financial assistance payment for the household size.
All income expected to be received during the three-month
period including wages and child support must be considered
when negotiating the appropriate diversion payment amount.

(6)  Child support will belong to the client during the three-
month period, whether received by the client directly or
collected by ORS.  ORS will not use the child support to offset
or reimburse the diversion payment.

(7)  The client must agree to have the financial assistance
portion of the application for assistance denied.

(8)  If a diversion payment is made and the client later
decides to reapply for financial assistance within three months
of the date of the original application, the initial application date
will be used and the amount of the diversion payment previously
issued will be prorated over the three months and subtracted
from the payment(s) to which the household unit is eligible.

(9)  Diversion assistance is not available to clients

participating in FEPTP.  This is because FEPTP is based on
performance and payment can only be made after performance.

R986-200-217.  Time Limits.
(1)  Except as provided in R986-212-218 and in Section

35A-3-306, a family cannot receive financial assistance under
the FEP or FEPTP for more than 36 months.

(2)  The following months count toward the 36-month time
limit regardless of whether the financial assistance payment was
made in this or any other state:

(a)  each month when the family received financial
assistance beginning with the month of January, 1997;

(b)  each month beginning with January, 1997, where a
parent resided in the household, the parent’s income and assets
were counted in determining the household’s eligibility, but the
parent was disqualified from being included in the financial
payment.  Disqualification occurs when a parent has been
determined to have committed fraud in the receipt of public
assistance or when the parent is an ineligible alien; and

(c)  each month when financial assistance was reduced or
a partial financial assistance payment was received beginning
with the month of January, 1997.

(3)  Months which do not count toward the 36 month time
limit are:

(a)  months where both parents were absent from the home
and dependent children were cared for by a specified relative
who elected to be excluded from the household unit;

(b)  months where the client received financial assistance
as a minor child and was not the head of a household or married
to the head of a household;

(c)  months during which the parent lived in Indian
country, as defined in Title 18, Section 1151, United States
Code 1999, or an Alaskan Native village, if the most reliable
data available with respect to the month, or a period including
the month, indicate that at least 50% of the adults living in
Indian country or in the village were not employed; or

(d)  months when a parent resided in the home but were
excluded from the household assistance unit.  A parent is
excluded when they receive SSI benefits.

(e)  the first diversion period in any 12 month period of
time is not counted toward the 36 month time limit.  A second
diversion period within 12 months will count as one month
toward the 36 month time limit.  If a client has already used 36
months of financial assistance, the client is not eligible for
diversion assistance unless the client meets one of the extension
criteria in R986-200-218 in addition to all other eligibility
criteria of diversion assistance.

R986-200-218.  Exceptions to the Time Limit.
Exceptions to the time limit may be allowed on a month by

month basis for up to 20 percent of the average monthly number
of families receiving financial assistance from FEP and FEPTP
during the previous Federal fiscal year for the following
reasons:

(1)  A hardship under Section 35A-3-306 is determined to
exist when a parent:

(a)  is determined to be medically unable to work.  The
client must provide proof of inability to work in one of the
following ways:



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 373

(i)  receipt of disability benefits from SSA; or
(ii)  receipt of VA Disability benefits based on the parent

being 100 percent disabled; or
(iii)  placement on the Division of Services to People with

Disabilities’ waiting list.  Being on the waiting list indicates the
person has met the criteria for a disability; or

(iv)  is currently receiving Temporary Total or Permanent
Total disability Worker’s Compensation benefits; or

(v)  a medical statement completed by a medical doctor, or
doctor of osteopathy, stating the parent has a medical condition
supported by medical evidence, which prevents the parent from
engaging in work activities capable of generating income of at
least $500 a month.  The statement must be completed by a
professional skilled in both the diagnosis and treatment of the
condition; or

(vi)  a statement completed by a licensed clinical social
worker, licensed psychologist, or psychiatrist stating that the
parent has been diagnosed with a mental health condition that
prevents the parent from engaging in work activities capable of
generating income of at least $500 a month.  Substance abuse is
considered the same as mental health condition; or

(b)  is under age 19 through the month of their nineteenth
birthday; or

(c)  is currently engaged in an approved full-time job
preparation, educational or training activity which the parent
was expected to complete but completion within the 36 months
was not possible through no fault of the parent.  Additionally, if
the parent has previously received, beginning with the month of
January 1997, 24 months of financial assistance while attending
educational or training activities, good cause for additional
months must be shown and approved; or

(d)  was without fault and a delay in the delivery of services
provided by the Department occurred.  The delay must have had
an adverse effect on the parent causing a hardship and
preventing the parent from obtaining employment.  An
extension under this section cannot be granted for more than the
length of the delay; or

(e)  moved to Utah after exhausting 36 months of assistance
in another state or states and the parent did not receive
supportive services in that state or states as required under the
provisions of PRWORA.  To be eligible for an extension under
this section, the failure to receive supportive services must have
occurred through no fault of the parent and must contribute to
the parent’s inability to work. An extension under this section
can never be for longer than the delay in services; or

(f)  completed an educational or training program at the
36th month and needs additional time to obtain employment; or

(g)  is unable to work because the parent is required in the
home to meet the medical needs of a dependent.  Proof,
consisting of a medical statement from a medical doctor, doctor
of osteopathy, licensed clinical social worker or licensed
psychologist, is required unless the dependent is on the Travis
C medicaid waiver program.  The medical statement must
include all of the following:

(i)  the diagnosis of the dependent’s condition,
(ii)  the recommended treatment needed or being received

for the condition,
(iii)  the length of time the client will be required in the

home to care for the dependent, and

(iv)  whether the client is required to be in the home full-
time or part-time.

(2)  Additional months of financial assistance may be
provided if the family includes an individual who has been
battered or subjected to extreme cruelty which is a barrier to
employment and the implementation of the time limit would
make it more difficult to escape the situation.  Battered or
subjected to extreme cruelty means:

(a)  physical acts which resulted in, or threatened to result
in, physical injury to the individual;

(b)  sexual abuse;
(c)  sexual activity involving a dependent child;
(d)  being forced as the specified relative of a dependent

child to engage in nonconsensual sexual acts or activities;
(e)  threats of, or attempts at, physical or sexual abuse;
(f)  mental abuse which includes stalking and harassment;

or
(g)  neglect or deprivation of medical care.
(3)  An exception to the time limit can be granted for a

maximum of an additional 24 months if:
(a)  during the previous month, the parent client was

employed for no less than 80 hours; and
(b)  during at least six of the previous 24 months, the

parent client was employed for no less than 80 hours a month.
(c)  If, at the end of the 24-month extension, the parent

client qualifies for an extension under Sections (1) or (2) of this
rule, an additional extension can be granted under the
provisions of those sections.

(4)  All clients receiving an extension must continue to
participate, to the maximum extent possible, in an employment
plan.  This includes cooperating with ORS in the collection of
establishment and enforcement of child support and the
establishment of paternity, if necessary.

(5)  If a household filing unit contains more than one
parent, and one parent has received at least 36 months of
assistance as a parent, then the entire filing unit is ineligible
unless both parents meet one of the exceptions listed above.
Both parents need not meet the same exception.

(6)  A family in which the only parent or both parents are
ineligible aliens cannot be granted an extension under Section
(3) above or for any of the reasons in Subsections (1)(c),(d),(e)
or (f).  This is because ineligible aliens are not legally able to
work and supportive services for work, education and training
purposes are inappropriate.

(7)  A client who is no longer eligible for financial
assistance may be eligible for other kinds of public assistance
including Food Stamps, Child Care Assistance and medical
coverage.  The client must follow the appropriate application
process to determine eligibility for assistance from those other
programs.

R986-200-219.  Emergency Assistance (EA) for Needy
Families With Dependent Children.

(1)  EA is provided in an effort to prevent homelessness.
It is a payment which is limited to use for utilities and rent or
mortgage.

(2)  To be eligible for EA the family must meet all other
FEP requirements except:

(a)  the client need only meet the "gross income" test.
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Gross income which is available to the client must be equal to
or less than 185 percent of the standard needs budget for the
client’s filing unit; and

(b)  the client is not required to enter into an employment
plan or cooperate with ORS in obtaining support.

(3)  The client must be homeless, in danger of becoming
homeless or having the utilities at the home cut off due to a
crisis situation beyond the client’s control.  The client must show
that:

(a)  The family is facing eviction or foreclosure because of
past due rent or mortgage payments or unpaid utility bills which
result from the crisis; and

(b)  A one-time EA payment will enable the family to
obtain or maintain housing or prevent the utility shut off while
they overcome the temporary crisis; and

(c)  Assistance with one month’s rent or mortgage payment
is enough to prevent the eviction, foreclosure or termination of
utilities; and

(d)  The client has the ability to resolve past due payments
and pay future months’ rent or mortgage payments and utility
bills after resolution of the crisis; and

(e)  The client has exhausted all other resources.
(4)  Emergency assistance is available for only 30

consecutive days during a year to any client or that client’s
household.  If, for example, a client receives an EA payment of
$300 for rent on April 1 and requests an additional EA payment
of $200 for utilities on or before April 30 of that same year, the
request for an EA payment for utilities will be considered.  If the
request for an additional payment for utilities is made after April
30, it cannot be considered for payment.  The client will not be
eligible for another EA payment until April 1 of the following
year.  A year is defined as 365 days following the initial date of
payment of EA.

(5)  Payments will not exceed $300 per family for one
month’s rent payment or $500 per family for one month’s
mortgage payment, and $200 for one month’s utilities payment.

R986-200-220.  Mentors.
(1)  The Department will recruit and train volunteers to

serve as mentors for parent clients.  The Department may elect
to contract for the recruitment and training of the volunteers.

(2)  A mentor may advocate on behalf of a parent client and
help a parent client:

(a)  develop life skills;
(b)  implement an employment plan; or
(c)  obtain services and support from:
(i)  the volunteer mentor;
(ii)  the Department; or
(iii)  civic organizations.

R986-200-230.  Assets Counted in Determining Eligibility.
(1)  All available assets, unless exempt, are counted in

determining eligibility.  An asset is available when the applicant
or client owns it and has the ability and the legal right to sell it
or dispose of it.  An item is never counted as both income and
an asset in the same month.

(2)  The value of an asset is determined by its equity value.
Equity value is the current market value less any debts still
owing on the asset.  Current market value is the asset’s selling

price on the open market as set by current standards of
appraisal.

(3)  Both real and personal property are considered assets.
Real property is an item that is fixed, permanent, or immovable.
This includes land, houses, buildings, and trailer homes.
Personal property is any item other than real property.

(4)  If an asset is potentially available, but a legal
impediment to making it available exists, it is exempt until it can
be made available.  The applicant or client must take appropriate
steps to make the asset available unless:

(a)  Reasonable action would not be successful in making
the asset available; or

(b)  The probable cost of making the asset available
exceeds its value.

(5)  The value of countable real and personal property
cannot exceed $2,000.

(6)  If the household assets are below the limits on the first
day of the month the household is eligible for the remainder of
the month.

R986-200-231.  Assets That Are Not Counted (Exempt) for
Eligibility Purposes.

The following are not counted as an asset when
determining eligibility for financial assistance:

(1)  the home and its contents, unless any single item of
personal property has a value over $1,000, then only that item
is counted toward the $2,000 limit;

(2)  the value of the lot on which the home stands is
exempt if it does not exceed the average size of residential lots
for the community in which it is located.  The value of the
property in excess of an average size lot is counted if
marketable;

(3)  Water rights attached to the home property are exempt;
(4)  a maximum of $8,000 equity value of one vehicle.  The

entire equity value of one vehicle equipped to transport a
disabled individual is exempt from the asset limit even if the
vehicle has a value in excess of $8,000;

(5)  with the exception of real property, the value of
income producing property necessary for employment;

(6)  the value of any reasonable assistance received for
post-secondary education;

(7)  bona fide loans, including reverse equity loans;
(8)  per capita payments or any asset purchased with per

capita payments made to tribal members by the Secretary of the
Interior or the tribe;

(9)  maintenance items essential to day-to-day living;
(10)  life estates;
(11)  an irrevocable trust where neither the corpus nor

income can be used for basic living expenses;
(12)  For refugees, as defined under R986-300-303(1),

assets that remain in the refugee’s country of origin are not
counted;

(13)  one burial plot per member of the household.  A
burial plot is a burial space and any item related to repositories
used for the remains of the deceased.  This includes caskets,
concrete vaults, urns, crypts, grave markers, etc.  If the
individual owns a grave site, the value of which includes
opening and closing, the opening and closing is also exempt;

(14)  a burial/funeral fund up to a maximum of $1,500 per



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 375

member of the household;
(a)  The value of any irrevocable burial trust is subtracted

from the $1,500 burial/funeral fund exemption.  If the
irrevocable burial trust is valued at $1,500 or more, it reduces
the burial/funeral fund exemption to zero.

(b)  After deducting any irrevocable burial trust, if there is
still a balance in the burial/funeral fund exemption amount, the
remaining exemption is reduced by the cash value of any burial
contract, funeral plan, or funds set aside for burial up to a
maximum of $1,500.  Any amount over $1,500 is considered an
asset;

(15)  Any interest which is accrued on an exempt burial
contract, funeral plan, or funds set aside for burial is exempt as
income or assets.  If an individual removes the principal or
interest and uses the money for a purpose other than the
individual’s burial expenses, the amount withdrawn is countable
income; and

(16)  any other property exempt under federal law.

R986-200-232.  Considerations in Evaluating Real Property.
(1)  Any nonexempt real property that an applicant or client

is making a bona fide effort to sell is exempt for a nine-month
period provided the applicant or client agrees to repay, from the
proceeds of the sale, the amount of financial assistance received.
Bona fide effort to sell means placing the property up for sale at
a price no greater than the current market value.  Additionally,
to qualify for this exemption, the applicant or client must assign,
to the state of Utah, a lien against the real property under
consideration.  If the property is not sold during the period of
time the client was receiving financial assistance or if the client
loses eligibility for any reason during the nine-month period, the
lien will not be released until repayment is made.

(2)  Payments received on a sales contract for the sale of an
exempt home are not counted if the entire proceeds are
committed to replacement of the property sold within 30 days of
receipt and the purchase is completed within 90 days.  If more
than 90 days is needed to complete the actual purchase, one 90-
day extension may be granted.  Proceeds are defined as all
payments made on the principal of the contract.  Proceeds do
not include interest earned on the principal which is counted as
income.

R986-200-233.  Considerations in Evaluating Household
Assets.

(1)  The assets of a disqualified household member are
counted.

(2)  The assets of a ward that are controlled by a legal
guardian are considered available to the ward.

(3)  The assets of an ineligible child are exempt.
(4)  When an ineligible alien is a parent, the assets of that

alien parent are counted in determining eligibility for other
family members.

(5)  Certain aliens who have been legally admitted to the
United States for permanent residence must have the income and
assets of their sponsors considered in determining eligibility for
financial assistance under applicable federal authority in
accordance with R986-200-243.

R986-200-234.  Income Counted in Determining Eligibility.

(1)  The amount of financial assistance is based on the
household’s monthly income and size.

(2)  Household income means the payment or receipt of
countable income from any source to any member counted in
the household assistance unit including:

(a)  children; and
(b)  people who are disqualified from being counted

because of a prior determination of fraud (IPV) or because they
are an ineligible alien.

(3)  The income of SSI recipients is not counted.
(4)  Countable income is gross income, whether earned or

unearned, less allowable exclusions listed below.
(5)  Money is not counted as income and an asset in the

same month.
(6)  If an individual has elected to have a voluntary

reduction or deduction taken from an entitlement to earned or
unearned income, the voluntary reduction or deduction is
counted as gross income.  Voluntary reductions include
insurance premiums, savings, and garnishments to pay an owed
obligation.

R986-200-235.  Unearned Income.
(1)  Unearned income is income received by an individual

for which the individual performs no service.
(2)  Countable unearned income includes:
(a)  pensions and annuities such as Railroad Retirement,

Social Security, VA, Civil Service;
(b)  disability benefits such as sick pay and workers’

compensation payments unless considered as earned income;
(c)  unemployment Insurance;
(d)  strike or union benefits;
(e)  VA allotment;
(f)  income from the GI Bill;
(g)  assigned support retained in violation of statute is

counted when a request to do so has been generated by ORS;
(h)  payments received from trusts made for basic living

expenses;
(i) payments of interest from stocks, bonds, savings, loans,

insurance, a sales contract, or mortgage.  This applies even if the
payments are from the sale of an exempt home.  Payments made
for the down payment or principal are counted as assets;

(j)  inheritances;
(k)  life insurance benefits;
(l)  payments from an insurance company or other source

for personal injury, interest, or destroyed, lost or stolen property
unless the money is used to replace that property;

(m)  cash contributions or gifts over $30 per quarter from
any source including family, a church or other charitable
organization;

(n)  rental income if the rental property is managed by
another individual or company for the owner. Income from
rental property managed by someone in the household
assistance unit is considered earned income; or

(o)  financial assistance payments received from another
state or the Department from another type of financial assistance
program including a diversion payment.

(3)  Unearned income which is not counted (exempt):
(a)  cash gifts for special occasions which do not exceed

$30 per quarter for each person in the household assistance unit.
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The gift can be divided equally among all members of the
household assistance unit;

(b)  bona fide loans, including reverse equity loans on an
exempt property.  A bona fide loan means a loan which has been
contracted in good faith without fraud or deceit and genuinely
endorsed in writing for repayment;

(c)  the value of food stamps, food donated from any
source, and the value of vouchers issued under the Women
Infants and Children program;

(d)  any per capita payments made to individual tribal
members by either the secretary of interior or the tribe are
excluded.  Income to tribal members derived from privately
owned land is not exempt;

(e)  any payments made to household members that are
declared exempt under federal law;

(f)  the value of governmental rent and housing subsidies,
federal relocation assistance, or EA issued by the Department;

(g)  money from a trust fund to provide for or reimburse the
household for a specific item NOT related to basic living
expenses.  This includes medical expenses and educational
expenses.  Money from a trust fund to provide for or reimburse
a household member for basic living expenses is counted;

(h)  travel and training allowances and reimbursements if
they are directly related to training, education, work, or
volunteer activities;

(i)  all unearned income in-kind.  In-kind means something,
such as goods or commodities, other than money;

(j)  thirty dollars of the income received from rental income
unless greater expenses can be proven.  Expenses in excess of
$30 can be allowed for:

(i)  taxes;
(ii)  attorney fees expended to make the rental income

available;
(iii)  upkeep and repair costs necessary to maintain the

current value of the property; and
(iv)  interest paid on a loan or mortgage made for upkeep

or repair.  Payment on the principal of the loan or mortgage
cannot be excluded;

(k)  if meals are provided to a roomer/boarder, the value of
a one-person food stamp allotment for each roomer/boarder;

(l)  payments for energy assistance including H.E.A.T
payments, assistance given by a supplier of home energy, and
in-kind assistance given by a private non-profit agency;

(m)  federal and state income tax refunds and earned
income tax credit payments;

(n)  payments made by the Department to reimburse the
client for education or work expenses, or a CC subsidy;

(o)  income of an SSI recipient.  Neither the payment from
SSI nor any other income, including earned income, of an SSI
recipient is included;

(p)  payments from a person living in the household who is
not included in the household assistance unit, as defined in
R986-200-205, when the payment is intended and used for that
person’s share of the living expenses;

(q)  educational assistance and college work study except
Veterans Education Assistance intended for family members of
the student; and

(r)  for a refugee, as defined in R986-300-303(1), any grant
or assistance, whether cash or in-kind, received directly or

indirectly under the Reception and Placement Programs of
Department of State or Department of Justice.

R986-200-236.  Earned Income.
(1)  All earned income is counted when it is received even

if it is an advance on wages, salaries or commissions.
(2)  Countable earned income includes:
(a)  wages, including payments from Job Corps and

Americorps living allowances, except Americorp/Vista living
allowances are not counted;

(b)  salaries;
(c)  commissions;
(d)  tips;
(e)  sick pay which is paid by the employer;
(f)  temporary disability insurance or temporary workers’

compensation payments which are employer funded and made
to an individual who remains employed during recuperation
from a temporary illness or injury pending the employee’s return
to the job;

(g)  severance pay, including the cash out of vacation,
holiday, and sick pay;

(h)  rental income only if managerial duties are performed
by the owner to receive the income.  The number of hours spent
performing those duties is not a factor.  If the property is
managed by someone other than the individual, the income is
counted as unearned income;

(i)  net income from self-employment less allowable
expenses, including income over a period of time for which
settlement is made at one given time.  The periodic payment is
annualized prospectively.  Examples include the sale of farm
crops, livestock, and poultry;

(j)  training incentive payments and work allowances; and
(k)  earned income of dependent children.
(3)  Income that is not counted as earned income:
(a)  income for an SSI recipient;
(b)  reimbursements from an employer for any bona fide

work expense;
(c)  allowances from an employer for travel and training if

the allowance is directly related to the travel or training and
identifiable and separate from other countable income; or

(d)  Earned Income Tax Credit (EITC) payments.

R986-200-237.  Lump Sum Payments.
(1)  Lump sum payments are one-time windfalls or

retroactive payments of earned or unearned income.  Lump
sums include but are not limited to, inheritances, insurance
settlements, awards, winnings, and gifts.  They also include
lump sum payments from Social Security, VA, UI, Worker’s
Compensation, and other one-time payments.  Payments from
SSA that are paid out in installments are not considered lump
sum payments but as income, even if paid less often than
monthly.

(2)  The following lump sum payments are not counted as
income or assets:

(a)  any kind of lump sum payment of excluded earned or
unearned income.  If the income would have been excluded, the
lump sum payment is also excluded.  This includes SSI
payments and any EITC; and

(b)  insurance settlements for destroyed exempt property
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when used to replace that property.
(3)  The net lump sum payment is counted as income for

the month it is received. Any amount remaining after the end of
that month is considered an asset.

(4)  The net lump sum is the portion of the lump sum that
is remaining after deducting:

(a)  legal fees expended in the effort to make the lump sum
available;

(b)  payments for past medical bills if the lump sum was
intended to cover those expenses; and

(c)  funeral or burial expenses, if the lump sum was
intended to cover funeral or burial expenses.

(5)  A lump sum paid to an SSI recipient is not counted as
income or an asset except for those recipients receiving financial
assistance from GA or WTE.

R986-200-238.  How to Calculate Income.
(1)  To determine if a client is eligible for, and the amount

of, a financial assistance payment, the Department estimates the
anticipated income, assets and household size for each month in
the certification period.

(2)  The methods used for estimating income are:
(a)  income averaging or annualizing which means using a

history of past income that is representative of future income
and averaging it to determine anticipated future monthly
income.  It may be necessary to evaluate the history of past
income for a full year or more; and

(b)  income anticipating which means using current facts
such as rate of pay and hourly wage to anticipate future monthly
income when no reliable history is available.

(3)  Monthly income is calculated by multiplying the
average weekly income by 4.3 weeks.  If a client is paid every
two weeks, the income for those two weeks is multiplied by 2.15
weeks to determine monthly income.

(4)  The Department’s estimate of income, when based on
the best available information at the time it was made, will be
determined to be an accurate reflection of the client’s income.
If it is later determined the actual income was different than the
estimate, no adjustment will be made.  If the client notifies the
Department of a change in circumstances affecting income, the
estimated income can be adjusted prospectively but not
retrospectively.

R986-200-239.  How to Determine the Amount of the
Financial Assistance Payment.

(1)  Once the household’s size and income have been
determined, the gross countable income must be less than or
equal to 185 percent of the Standard Needs Budget (SNB) for
the size of the household.  This is referred to as the "gross test".

(2)  If the gross countable income is less than or equal to
185 percent of the SNB, the following deductions are allowed:

(a)  a work expense allowance of $100 for each person in
the household unit who is employed;

(b)  a dependent care deduction as described in (3) below;
(c)  child support paid by a household member if legally

owed to someone not included in the household; and
(d)  fifty percent of the remaining earned income, after the

deductions in (a), (b) and (c) above, if the individual has
received a financial assistance payment from the Department for

one or more of the immediately preceding four months.
(3)  The amount of the dependant care deduction is set by

the Department and based on the number of hours worked by
the parent and the age of the dependant needing care.  It can
only be deducted if the dependant care:

(a)  is paid for the care of a child or adult member of the
household assistance unit, or a child or adult who would be a
member of the household assistance unit except that this person
receives SSI.  An adult’s need for care must be verified by a
doctor; and

(b)  is not subsidized, in whole or in part, by a CC payment
from the Department; and

(c)  is not paid to an individual who is in the household
assistance unit.

(4)  After deducting the amounts allowed under paragraph
(2) above, the resulting net income must be less than 100
percent of SNB for size of the household assistance unit.  If the
net income is equal to or greater than the SNB, the household is
not eligible.

(5)  If the net income is less than 100 percent of the SNB
the following amounts are deducted:

(a) Fifty percent of earned countable income for all
employed household assistance unit members if the household
was not eligible for the 50 percent deduction under paragraph
(2)(d) above; and/or

(b)  All of the earned income of all children in the
household assistance unit, if not previously deducted, who are:

(i)  in school or training full-time, or
(ii)  in part-time education or training if they are employed

less than 100 hours per month.  "Part-time education or
training" means enrolled for at least one-half the number of
hours or periods considered by the institution to be customary
to complete the course of study within the minimum time
period.  If no schedule is set by the school, the course of study
must be no less than an average of two class periods or two
hours per day, whichever is less.

(6)  The resulting net countable income is compared to the
full financial assistance payment for the household size.  If the
net countable income is more than the financial assistance
payment, the household is not eligible.  If it is less, the net
countable income is deducted from the financial assistance
payment and the household is paid the difference.

(7)  The amount of the standard financial assistance
payment is set by the State Legislature and available at all
Department offices.

R986-200-240.  Additional Payments Available Under
Certain Circumstances.

(1)  Each parent eligible for financial assistance in the FEP
or FEPTP programs who takes part in at least one enhanced
participation activity may be eligible to receive $40 each month
in addition to the standard financial assistance payment.
Enhanced participation activities are limited to:

(a)  public and private internships of at least 24 hours a
week;

(b)  full-time attendance in an education or employment
training program;

(c)  employment of 20 hours or more a week in addition to
attending school or training; or
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(d)  employment with gross earnings of at least $500 per
month.

(2)  An additional payment of $15 per month for a pregnant
woman in the third month prior to the expected month of
delivery.  Eligibility for the allowance begins in the month the
woman provides medical proof that she is in the third month
prior to the expected month of delivery.  The pregnancy
allowance ends at the end of the month the pregnancy ends.

(3)  A limited number of funds are available to individuals
for work and training expenses.  The funds can only be used to
alleviate circumstances which impede the individual’s ability to
begin or continue employment, job search, training, or
education.  The payment of these funds is completely
discretionary by the Department.  The individual does not need
to meet any eligibility requirements to request or receive these
funds.

(4)  Limited funds are available, up to a maximum of $300,
to pay for burial costs not paid for by the county.

R986-200-241.  Income Eligibility Calculation for a Specified
Relative Who Wants to be Included in the Assistance
Payment.

(1)  The income calculation for a specified relative who
wants to be included in the financial assistance payment is as
follows:

(a)  All earned and unearned countable income is counted,
as determined by FEP rules, for the specified relative and his or
her spouse, less the following allowable deductions:

(i)  one hundred dollars for each employed person in the
household.  This deduction is only allowed for the specified
relative and/or spouse and not anyone else in the household
even if working; and

(ii)  the child care expenses paid by the specified relative
and necessary for employment up to the maximum allowable
deduction as set by the Department.

(2)  The household size is determined by counting the
specified relative, his or her spouse if living in the home, and
their dependent children living in the home who are not in the
household assistance unit.

(3)  If the income less deductions exceeds 100 percent of
the SNB for a household of that size, the specified relative
cannot be included in the financial assistance payment.  If the
income is less than 100 percent of the SNB, the total household
income is divided by the household size calculated under
paragraph (2) above.  This amount is deemed available to the
specified relative as countable unearned income.  If that amount
is less than the maximum financial assistance payment for the
household assistance unit size, the specified relative may be
included in the financial assistance payment.

R986-200-242.  Income Calculation for a Minor Parent
Living with His or Her Parent or Stepparent.

(1)  All earned and unearned countable income of all
parents, including stepparents living in the home, is counted
when determining the eligibility of a minor parent residing in
the home of the parent(s).

(2)  From that income, the following deductions are
allowed:

(a)  one hundred dollars from income earned by each parent

or stepparent living in the home, and
(b)  an amount equal to 100 percent of the SNB for a group

with the following members:
(i)  the parents or stepparents living in the home;
(ii)  any other person in the home who is not included in

the financial assistance payment of the minor parent and who is
a dependent of the parents or stepparents;

(c)  amounts paid by the parents or stepparents living in the
home to individuals not living at home but who could be
claimed as dependents for Federal income tax purposes; and

(d)  alimony and child support paid to someone outside the
home by the parents or stepparents living in the home.

(3)  The resulting amount is counted as unearned income
to the minor parent.

(4)  If a minor parent lives in a household already receiving
financial assistance, the child of the minor parent is included in
the larger household assistance unit.

R986-200-243.  Counting the Income of Sponsors of Eligible
Aliens.

(1)  Certain aliens who have been legally admitted into the
United States for permanent residence must have a portion of
the earned and unearned countable income of their sponsors
counted as unearned income in determining eligibility and
financial assistance payment amounts for the alien.

(2)  The following aliens are not subject to having the
income of their sponsor counted:

(a)  paroled or admitted into the United States as a refugee
or asylee;

(b)  granted political asylum;
(c)  admitted as a Cuban or Haitian entrant;
(d)  other conditional or paroled entrants;
(e)  not sponsored or who have sponsors that are

organizations or institutions;
(f)  sponsored by persons who receive public assistance or

SSI;
(g)  permanent resident aliens who were admitted as

refugees and have been in the United States for eight months or
less.

(3)  The income of the sponsor of an alien who applies for
financial assistance after April 1, 1983 and who has been legally
admitted into the United States for permanent residence must be
counted for five years after the entry date into the United States.
The entry date is the date the alien was admitted for permanent
residence.  The time spent, if any, in the United States other
than as a permanent resident is not considered as part of the five
year period.

(4)  The amount of income deemed available for the alien
is calculated by:

(a)  deducting 20 percent from the total earned income of
the sponsor and the sponsor’s spouse up to a maximum of $175
per month; then,

(b)  adding to that figure all of the monthly unearned
countable income of the sponsor and the sponsor’s spouse; then
the following deductions are allowed:

(i)  an amount equal to 100 percent of the SNB amount for
the number of people living in the sponsor’s household who are
or could be claimed as dependents under federal income tax
policy; then,
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(ii)  actual payments made to people not living in the
sponsor’s household whom the sponsor claims or could claim as
dependents under federal income tax policy; then,

(iii)  actual payments of alimony and/or child support the
sponsor makes to individuals not living in the sponsor’s
household.

(c)  The remaining amount is counted as unearned income
against the alien whether or not the income is actually made
available to the alien.

(5)  Actual payments by the sponsor to aliens will be
counted as income only to the extent that the payment amount
exceeds the amount of the sponsor’s income already determined
as countable.

(6)  A sponsor can be held liable for an overpayment made
to a sponsored alien if the sponsor was responsible for, or signed
the documents which contained, the misinformation that resulted
in the overpayment.  The sponsor is not held liable for an
overpayment if the alien fails to give accurate information to the
Department or the sponsor is deceased, in prison, or can prove
the request for information was incomplete or vague.

R986-200-244.  TANF Needy Family (TNF).
(1)  TNF is not a program but describes a population that

can be served using TANF Surplus Funds.
(2)  Eligible families must have a dependent child under the

age of 18 residing in the home, and the total household income
must not exceed 200% of the Federal poverty level. Income is
determined as gross income without allowance for disregards.

(3)  Services available vary throughout the state.
Information on what is available in each region is available at
each Employment Center.  The Department my elect to contract
out services.

(4)  If TANF funded payments are made for basic needs
such as housing, food, clothing, shelter, or utilities, each month
a payment is received under TNF, counts as one month of
assistance toward the 36 month lifetime limit.  Basic needs also
include transportation and child care if all adults in the
household are unemployed and will count toward the 36 month
lifetime limit.

(5)  If a member of the household has used all 36 months
of FEP assistance the household is not eligible for basic needs
assistance under TNF but may be eligible for other TANF
funded services.

(6)  Assets are not counted when determining eligibility for
TNF services.

R986-200-245.  TANF Non-FEP Training (TNT).
(1)  TNT is to provide skills and training to parents to help

them become suitably employed and self-sufficient.
(2)  The client must be unable to obtain suitable

employment without training.
(3)  Eligible families must have a dependent child under the

age of 18 residing in the home and the total household income
must not exceed 200% of the Federal poverty level.  If the only
dependent child is 18 and expected to graduate from High
School before their 19th birthday the family is eligible up
through the month of graduation.  Income is counted and
calculated the same as for WIA as found in rule R986-600.

(4)  Assets are not counted when determining eligibility for

TNT services.
(5)  The client must show need and appropriateness of

training.
(6)  The client must negotiate an employment plan with the

Department and participate to the maximum extent possible.
(7)  The Department will not pay for supportive services

such as child care, transportation or living expenses under TNT.
The Department can pay for books, tools, work clothes and
other needs associated with training.

KEY:  family employment program
July 1, 2002 35A-3-301 et seq.
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R986.  Workforce Services, Employment Development.
R986-400.  General Assistance and Working Toward
Employment.
R986-400-401.  Authority for General Assistance (GA) and
Applicable Rules.

(1)  The Department provides GA financial assistance
pursuant to Section 35A-3-401, et seq. as funding permits.

(2)  Rule R986-100 applies to GA.
(3)  Applicable provisions of R986-200 apply to GA except

as noted in this rule.
(4)  The citizenship and alienage requirements of the Food

Stamp Program apply to GA.

R986-400-402.  General Provisions.
(1)  GA provides temporary financial assistance to single

persons without dependent children and married couples
without dependent children who are unemployable due to a
physical or mental health condition.

(2)  Unemployable is defined to mean the individual is not
capable of earning $500 per month.  The incapacity must be
expected to last 30 days or more.

(3)  Drug addiction and/or alcoholism alone is insufficient
to prove the unemployable requirement for GA as defined in
Public Law 104-121.

(4)  For a married couple living together only one must
meet the unemployable criteria.  The spouse who is employable
will be required to meet the work requirements of WTE unless
the spouse can provide medical proof that he or she is needed at
home to care for the unemployable spouse.  Medical proof,
consisting of a medical statement from a medical doctor, doctor
of osteopathy, or licensed psychologist, is required.  The
medical statement must include all of the following:

(a)  the diagnosis of the spouse’s condition;
(b)  the recommended treatment needed or being received

for the condition;
(c)  the length of time the client will be required in the

home to care for the spouse; and
(d)  whether the client is required to be in the home full

time or part time.
(5)  GA is only available to a client who is at least 18 years

old or legally or factually emancipated.  Factual emancipation
means the client has lived independently from his or her parents
or guardians and has been economically self-supporting for at
least six consecutive months, and the client’s parents have
refused financial support.

(6)  A client claiming factual emancipation must cooperate
with the Department in locating his or her parents.  The parents,
once located, will be contacted by the Department.  If the
parents continue to refuse to support the client, a referral will be
made to ORS to enforce the parents’ child support obligations.

(7)  A person eligible for Bureau of Indian Affairs
assistance is not eligible for GA financial assistance.

(8)  In addition to the residency requirements in R986-100-
106, residents in a group home that is administered under a
contract with a governmental unit or administered by a
governmental unit are not eligible for financial assistance.

R986-400-403.  Proof of Unemployability.
(1)  An applicant must provide current medical evidence

that he or she is not capable of working and earning $500 per
month due to a physical or mental health condition and that the
condition is expected to last at least 30 days from onset.
Evidence consists of a statement from a medical doctor, a doctor
of osteopathy, a licensed psychologist, or an agency involved in
disability determination, such as VA or the State Office of
Rehabilitation.

(2)  An applicant must cooperate in the obtaining of a
second opinion if requested by the Department.  Only the costs
associated with a second opinion requested by the Department
will be paid for by the Department.  The Department will not
pay the costs associated with obtaining a second opinion if the
client requests the second opinion.

(3)  If the illness or incapacity is expected to last longer
than 12 months, the client must apply for SSDI/SSI benefits.

(4)  Full-time or part-time participation in post-high school
education or training is considered evidence of employability
rendering the client ineligible for GA financial assistance unless
the Department directs the client to participate in short term
skills training as part of a client’s employment plan.  Short term
skills training is defined as a course of study which an otherwise
unemployable client can complete within 12 months and which
is expected to lead to employability.  If the client is not directed
to participate in short term skills training in the employment
plan, the client must report any voluntary participation in an
education or training program to his or her employment
counselor.

R986-400-404.  Participation Requirements.
(1)  The client and spouse must participate, to the

maximum extent possible, in an assessment and an employment
plan as provided in R986-200. The only education or training
supported by an employment plan for GA recipients is short
term skills training as described in R986-400-403.

(2)  The employment plan must include obtaining
appropriate medical or mental health treatment, or both, to
overcome the limitations preventing the client from becoming
employable.

(3)  A client must accept any and all offers of appropriate
employment as determined by the Department.  "Appropriate
employment" means employment that pays a wage which meets
or exceeds the applicable federal or state minimum wage law
and has daily and weekly hours customary to the occupation.  If
the minimum wage laws do not apply, the wage must equal what
is normally paid for similar work and in no case less than three-
fourths of the minimum wage rate. The employment is not
appropriate employment if the client is unable, due to physical
or mental limitations, to perform the work.

(4)  A client is exempt from the requirements of paragraphs
(1) and (2) of this section if the client has been approved for
SSI, is waiting for the first check, and has signed an "Agreement
to Repay Interim Assistance" Form.

(5)  A client must cooperate in obtaining any and all other
sources of income to which the client may be entitled including,
but not limited to UI, SSI/SSDI, VA Benefits, and Worker’s
Compensation.

R986-400-405.  Interim Aid for SSI Applicants.
(1)  A client who has applied for SSI benefits may be
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provided with GA financial assistance pending a determination
on the application for SSI.  To be eligible under this paragraph,
the client must sign an "Agreement to Repay Interim Assistance"
form and agree to reimburse, or allow SSA to reimburse, the
Department for any and all GA financial assistance advanced
pending a determination from SSA.

(2)  Financial assistance will be immediately terminated
without advance notice when SSA issues a payment or if the
client fails to cooperate to the maximum extent possible in
pursuing the application which includes cooperating fully with
SSA and providing all necessary documentation to insure receipt
of SSI benefits.

(3)  A client must fully cooperate in prosecuting an appeal
of an SSI denial at least to the Social Security ALJ level.  If the
ALJ issues an unfavorable decision, the client is not eligible for
financial assistance unless an unrelated physical or mental
health condition develops and is verified.

R986-400-406.  Lien Agreement for Workers Compensation
Applicants.

(1)  A client who has applied and appears eligible for
Workers Compensation benefits may be provided with GA
financial assistance pending a determination on the application
for Workers Compensation.  To be eligible under this paragraph,
the client must sign a "Repayment of General Assistance and
Lien Agreement" form and agree to reimburse the Department,
or allow the Department to recover, from either the insurance
carrier or the employer, the GA financial assistance paid to the
client pending the determination on the Workers Compensation
claim.

(2)  If the Workers Compensation insurance carrier or the
employer denies the claim for benefits, the client must file and
cooperate to the maximum extent possible in pursuing a claim
through the Labor Commission.

R986-400-407.  Failure to Comply with the Requirements of
an Employment Plan.

(1)  If a client fails to comply with the requirements of the
employment plan without good cause, financial assistance will
be terminated immediately.  Good cause under this paragraph
means verified illness, extraordinary transportation problems, or
extraordinary circumstances as determined by the employment
counselor.

(2)  If a client’s financial assistance has been terminated
under this section, the client is not eligible for further assistance
as follows:

(a)  the first time financial assistance is terminated, the
client must reapply and participate to the maximum extent
possible in all of the required activities of the employment plan;

(b)  the second time financial assistance is terminated, the
client will be ineligible for financial assistance for a minimum
of one month and can only become eligible again upon
completing a new application and participating to the maximum
extent possible in the required employment activity; and

(c)  the third time financial assistance is terminated, the
client will be ineligible for a minimum of six months and can
only become eligible again upon completing a new application
and actively participating in the required employment activity.

R986-400-408.  Income and Assets Limits and Amount of
Assistance.

(1)  The provisions of R986-200 are used for determining
asset and income eligibility except the income and assets of an
SSI recipient living in the household are counted if that
individual is legally responsible for the client.

(2)  An individual receiving SSI is not eligible for GA.
This ineligibility includes persons whose SSI is in suspense
status, as defined by 20 CFR Part 416.1321 through 416.1330.

(3)  The financial assistance payment level is set by the
Department and available for review at all Department local
offices.

R986-400-409.  Time Limits.
(1)  An individual cannot receive GA financial assistance

for more than 24 months out of any 60-month period.  Months
which count toward the 24-month limit include any and all
months during which a client received a full or partial financial
assistance payment beginning with the month of March, 1998.

(2)  There are no exceptions or extensions to the time limit.
(3)  Advanced written notice for termination of GA

financial assistance due to time limits is not required.

R986-400-411.  GA for Transient Individuals.
A Department Regional Director or designee may approve

assistance, as funding allows, for the emergency needs of a non-
resident who is transient, temporarily stranded in Utah, and who
does not intend to stay in Utah.

R986-400-451.  Authority for Working Toward Employment
(WTE) and Other Applicable Rules.

(1)  The Department provides WTE financial assistance
pursuant to Section 35A-3-401 et seq. as funding permits.

(2)  Rule R986-100 applies to WTE.
(3)  Applicable provisions of R986-200 apply to WTE

except as noted in this rule.
(4)  The citizenship and alienage requirements of the Food

Stamp Program apply to WTE.

R986-400-452.  General Provisions.
(1)  Working Toward Employment (WTE) provides

financial assistance on a short term basis to single persons
without dependent children and married couples without
dependent children who are unemployable because they lack
employment skills.

(2)  At least one household member must be at least 18
years old or legally or factually emancipated.  Factual
emancipation is defined in R986-400-402.

(3)  As a condition of eligibility, a client claiming factual
emancipation must cooperate with the Department in locating
his or her parents.  The parents, once located, will be contacted
by the Department.  If the parents continue to refuse to support
the client, a referral will be made to ORS to enforce the parents’
child support obligations.

(4)  All clients must cooperate in obtaining any and all
other benefits or sources of income to which the client may be
entitled except that a client who has applied for SSI benefits is
ineligible for WTE.  If a client applies for SSI, WTE financial
assistance is terminated.
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(5)  A person eligible for Bureau of Indian Affairs
assistance is not eligible for WTE financial assistance.

(6)  If an applicant appears to be eligible for the Refugee
Resettlement Program (RRP) the applicant must comply with
the requirements of RRP and will be paid out of funds for that
program.  If found eligible for RRP, the applicant is ineligible
for WTE.

R986-400-453.  Participation Requirements.
(1)  All applicants and spouses must participate in an

assessment and an employment plan as found in R986-200. In
addition to the requirements of an employment plan as found in
R986-200-210, a client must, as a condition of receipt of
financial assistance, register for work and accept any and all
offers of appropriate employment, as determined by the
Department.  Appropriate employment is defined in R986-400-
404.

(2)  The employment plan of each recipient of WTE
financial assistance must contain the requirement that the client
participate 40 hours per week.  The client must spend those
hours in the same activities described for a primary parent under
FEPTP as found in R986-200-215(3).  Married couples cannot
share the performance requirements and each client must
participate a minimum of 40 hours per week.

(3)  Participation may be excused only if the client can:
(a)  verify illness; or
(b)  show other good cause as determined by the

Department.  Good cause may include, but is not limited to,
such things as death or grave illness in the immediate family or
extraordinary transportation problems.

R986-400-454.  Failure to Comply with the Requirements of
an Employment Plan.

(1)  If a client fails to comply with the requirements of the
employment plan without good cause, financial assistance will
be terminated immediately.  Good cause under this paragraph
means verified illness, lack of transportation, or extraordinary
circumstances as determined by the employment counselor.

(2)  Advanced notice of termination is not required.
(3)  If there are two clients in the household and only one

client fails to comply, financial assistance for both will be
terminated.

(4)  Once a client or household’s financial assistance has
been terminated for failure to comply with the employment plan,
the client is not eligible for further assistance as follows:

(a)  the first time financial assistance is terminated, the
client or couple must reapply and actively participate in all of
the required activities of the employment plan;

(b)  the second time financial assistance is terminated, the
client or couple will be ineligible for financial assistance for a
minimum of one month and can only become eligible again
upon completing a new application and actively participating in
the required employment activity;

(c)  the third time financial assistance is terminated, the
client will be ineligible for a minimum of six months and can
only become eligible again upon completing a new application
and actively participating in the required employment activity.

R986-400-455.  Income and Assets Limits and Calculation of

Assistance Payment.
(1)  Income and asset determination and limits are the same

as for FEP found in R986-200.
(2)  The amount of financial assistance available for

payment to a client is based on the number of hours of
participation.  Payment is made twice per month and only after
proof of participation.  The base amount of assistance is equal
to the GA financial assistance payment for the household size.
The base GA payment is then prorated based on the number of
hours of participation for each household member, up to a
maximum of 40 hours of participation per household member
per week.  In no event can the financial assistance payment per
month for a WTE household be more than for the same size
household receiving financial assistance under GA.  Payment of
financial assistance cannot be made for any period during which
the client does not participate.

(3)  The base GA financial assistance payment level is
determined by the State Legislature and available upon request.

(4)  Each WTE household member will receive the sum of
$45 per month regardless of participation.  This sum is intended
to be used for participation expenses.

R986-400-456.  Time Limits.
(1)  An individual cannot receive WTE financial assistance

for more than seven months out of any 18-month period.
(2) In addition to the seven months out of any 18-month

period time limit, there is a 24-month life time limit for WTE
financial assistance.

(3) Months which count toward the seven month time limit
and the 24-month limit include any and all months during which
a client received a full or partial financial assistance payment.

(4)  There are no exceptions or extensions to the time limit.
(5) If WTE financial assistance is terminated due to the

time limit, advanced written notice is not required.

KEY:  general assistance, working toward employment
July 1, 2002 35A-3-401

35A-3-402
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R986.  Workforce Services, Employment Development.
R986-600.  Workforce Investment Act.
R986-600-601.  Authority for Workforce Investment Act
(WIA) and Other Applicable Rules.

(1)  The Department provides services to eligible clients
under the authority granted in the Workforce Investment Act,
(WIA) 29 USC 2801 et seq.  Funding is provided by the federal
government through the WIA. Utah is required to file a State
Plan to obtain the funding.  A copy of the State Plan is available
at Department administrative offices and on the Internet.  The
regulations contained in 20 CFR 652, 20 CFR 660 through 20
CFR 671 and 29 CFR 37 (2000) are also applicable and
incorporated herein by reference.

(2)  The provisions of Rule R986-100 apply to WIA unless
expressly noted otherwise in these rules even though R986-100
refers to public assistance and WIA funding does not meet the
technical definition of public assistance.  The residency
requirements of R986-100-106 do not apply to WIA.

R986-600-602.  Workforce Investment Act (WIA).
(1)  The goal of WIA is to increase a customer’s

occupational skills, employment, retention and earnings; to
decrease welfare dependency; and to improve the quality of the
workforce and national productivity.

(2)  WIA is for individuals who need assistance finding
suitable employment.

(3)  Services are available for the following groups:  adult,
dislocated workers, and youth services.

R986-600-603.  Youth Services.
(1)  The goals of WIA youth services are to provide options

for improving educational and skill competencies; to provide
effective connections to employers; to ensure access to
mentoring, training opportunities and support services; to
provide incentives for achievement; and to provide opportunities
for leadership, citizenship and community service.

(2)  WIA youth services are available to low-income youth
who are between the ages of 14 and 21 years old and who have
barriers which interfere with the ability to complete an
educational program or to secure and hold employment.

(a)  Services to youths include eligibility determination,
assessment, employment planning and referral to community
resources delivering youth services.  The Department may
provide some youth services.

(b)  Youth may be referred to appropriate community
resources based on need.  Services include educational
achievement services, employment services, summer
employment opportunities, supportive services, leadership
development, and follow-up services.

(c)  A bonus/incentive may be paid to provide recognition
of achievement to eligible youth.

R986-606-604.  Adults and Dislocated Workers.
The Department offers three levels of service for adults and

dislocated workers:
(1)  core services,
(2)  intensive services,
(3)  training services

R986-600-605.  Core Services.
(1)  There are no eligibility requirements for core services

offered by the Department.
(2)  Core services include:
(a)  providing the following informational resources:
(i)  orientation to and information about available services;
(ii)  local, regional and national labor market information

including job vacancy listings and occupations in demand and
the skills necessary to obtain those jobs and occupations.

(iii)  the performance of and program costs for all eligible
providers of training education and rehabilitation services.

(iv)  performance measures with respect to the one-stop
delivery system;

(b)  initial assessment of skill levels, aptitudes, abilities,
and supportive service needs;

(c)  job search and placement assistance, and where
appropriate, career counseling;

(d)  followup services, including counseling regarding the
workplace, for participants in workforce investment activities
who are placed in unsubsidized employment, for a period of not
less than 12 months after the first day of the employment and,

(e)  determining if a client is eligible for and assistance in
applying for:  WIA funded programs, unemployment insurance
benefits, welfare-to-work activities, financial aid assistance
available for training and educational programs not funded
under WIA, other supportive services such as child care and
transportation.

R986-600-606.  Intensive Services.
(1)  If the client establishes appropriateness, intensive

services are available to adults and dislocated workers:
(a)  who are unemployed and are unable to obtain ’suitable

employment’ through core services and who have been
determined by a Department employment counselor to be in
need of more intensive services in order to obtain employment;
or

(b)  who are employed, but who are determined by the
Department to be in need of intensive services in order to obtain
or retain suitable employment.

(2)  The employment counselor determines what is suitable
employment based on the customer’s individual circumstances.
Suitable employment is employment that allows for self-
sufficiency.  Self-sufficiency for WIA is generally determined
to be 200% of the Office of Management and Budget poverty
level.

(3)  intensive services consist of:
(a)  an assessment as provided in R986-600-620,
(b)  development of an employment plan as provided in

R986-600-621.  If the client is not receiving other forms of
public assistance some modifications to the plan may be made
to reflect the client’s circumstances,

(c)  Short-term prevocational services, including
development of learning skills, communication skills,
interviewing skills, punctuality, personal maintenance skills, and
professional conduct, to prepare individuals for unsubsidized
employment or training, and

(d)  case management, counseling and career planning.

R986-600-607.  Training Services.
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(1)  If the client establishes appropriateness, training
services are available to adults and dislocated workers:

(a)  who are unemployed and are unable to obtain ’suitable
employment’ through intensive services and who have been
determined by a Department employment counselor to be in
need of training services in order to obtain suitable employment;
or

(b)  who are employed, but who are determined by the
Department to be in need of training services in order to obtain
or retain suitable employment as defined in R986-600-606(2).

(2)  The employment counselor determines what is suitable
employment based on the customer’s individual circumstances.

(3)  Training services include employment related
education and work site learning.

R986-600-608.  Eligibility Requirements.
(1)  Core services are available to all customers.
(2)  There are different eligibility criteria for low-income

youth services (ages 14-21), and adult and dislocated workers
(18 and over).  Eligibility requirements for intensive and
training services must be determined before an adult or
dislocated worker can receive those services.  If a client is
eligible for services in more than one category, the Department
will determine the most appropriate program placement for the
client.  The Department may choose to contract out these
services for youth.

R986-600-609.  Citizenship, Alienage and Residency
Requirements.

An individual seeking intensive or training services must
be a citizen of the United States or be employment eligible in
the United States. Employment eligible is defined by the WIA
Act, section 188 (a)(5) as citizens and nationals of the US,
lawfully admitted permanent resident aliens, refugees, asylees
and parolees and other immigrants authorized by the U.S.
Attorney General to work in the US. Any youth seeking WIA
services must also meet these requirements.

R986-600-610.  Selective Service Registration Requirements.
Male applicants must be in compliance with Selective

Service registration requirements to receive intensive or training
services, or youth services.

R986-600-611.  Income Eligibility Requirements.
(1)  Applicants for all youth programs must meet the

income eligibility requirements in this rule.
(2)  Dislocated workers do not need to meet income

eligibility requirements however appropriate training is only
available if the dislocated worker is unable to obtain

(a) employment at 80% or more of his or her lay off wage,
or

(b) suitable employment as defined in this rule.
(3)  Adult workers must meet the income eligibility

requirements of this rule.

R986-600-612.  Prioritization Factors Used for Determining
Eligibility for Adult and Dislocated Workers.

(1) For adult workers, in addition to income eligibility, the
Department will prioritize clients’ eligibility based on

prioritization factors developed by the Department.  Current
prioritization factors are available at the Department.  When a
client is approved for intensive or training services, the
Department will estimate the anticipated cost to the Department
associated with that services and "obligate" and reserve that
amount for accounting purposes. The total amount of money
obligated and reserved will determine which prioritization
factors are operational at any given time.

(2)  A dislocated work can only get funding if he or she
cannot find a job paying 80% of the lay off wage or suitable
employment as defined in this rule and they meet the
Department’s current prioritization factors.

(5)  Because the funding is separate and distinct for each
program, the prioritization factors operate independently for
each of the two affected programs.

R986-600-613.  Income Eligibility.
(1)  A client is deemed to have met the income eligibility

requirements for youth services, and adult services, if the client
is receiving or is a member of a household that has been
determined to be eligible for food stamps within the last six
months or is currently receiving financial assistance from the
Department or is homeless.

(2)  In addition, a client is deemed to have met the income
eligibility requirements for youth services if the youth is a
runaway or a foster child.

(3)  If a client is not eligible under paragraphs (1) and (2)
above, the client must meet the low income eligibility guidelines
in this rule.

R986-600-614.  How to Determine Who Is Included in the
Family.

Family size must be determined to establish income
eligibility for youth services and adults.

(1)  A ’family’ is two or more persons related by blood,
marriage, or decree of court, living in a single residence, and
included in one or more of the following categories:

(a)  A husband and wife and dependent children age 21 and
under

(b)  A parent or legal guardian and dependent children age
21 and under

(c)  A husband and wife.
(2)  A single person or an adult child (age 22 or older)

applying on their own behalf and living with parent(s) is
considered a family of one.  Dependent adult children are not
included in determining family size if another household
member is applying for services.

(3)  "Living in a single residence" includes family members
residing elsewhere on a voluntary, temporary basis, such as
attending school or visiting relatives.  It does not include
involuntary temporary residence elsewhere, such as
incarceration, or court-ordered placement outside the home.

(4)  Two people living in a single residence but who are
not married are not members of the same ’family’.  If they have
children together, for WIA reporting purposes, each is
considered a single parent and the children are considered part
of each persons family.

(5)  Family size will be determined by counting the
maximum number of family members in the residence during
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the last 6 months.
(6)  Family size must be verified only if using family

income to determine low-income status for WIA adult or youth
services.

(7)  A family can only include two generations.
(8)  A client with a disability that is a barrier to

employment may be determined a family of one for determining
family income.

R986-600-615.  Assets.
Assets are not counted when determining eligibility for

WIA services.

R986-600-616.  Countable Income.
(1)  Countable income is total annual cash receipts before

taxes are deducted, from all sources with the exceptions listed
below under "Excludable Income".  If income is not specifically
excluded, it is counted.  Countable income, for WIA purposes
includes:

(a)  money, wages, and salaries before any deductions,
(b)  net receipts from self-employment, including farming,
(c)  Job Corps payments to participants,
(d)  railroad retirement,
(e)  strike benefits from union funds,
(f)  workers’ compensation benefits,
(g)  veterans’ payments, except disability payments,
(h)  training stipends,
(i)  alimony,
(j)  military family allotments or other regular support from

an absent family member or someone not living in the
household,

(k)  private pensions or government employee pensions,
including military retirement pay, except Social Security
payments are excluded,

(l)  regular insurance or annuity payments, including
regular disability payments, Only veterans’ disability payments
are excluded.  SSDI is included.

(m)  college or university scholarships, grants, fellowships,
and assistantship (excluding Pell Grants),

(n)  dividends,
(o)  interest,
(p)  net rental income,
(q)  net royalties, including tribal payments from casino

royalties,
(r)  periodic receipts from estates or trusts, and
(s)  net gambling or lottery winnings.
(2)  Excludable Income, income that is not counted, is:
(a)  cash welfare payments under a Federal, state or local

welfare program, including public assistance under FEP,
FEPTP, GA, WTE, SSI, Emergency Assistance,

(b)  child support,
(c)  unemployment compensation,
(d)  capital gains and assets drawn down as withdrawals

from a bank, the sale of property, a house or car,
(e)  100% of Social Security and Old Age Survivors’

Insurance benefit payments under Title II of the Social Security
Act,

(f)  educational financial assistance received under title IV
of the Higher Education Act as amended by section 479(B) 1992

and other needs-based scholarship assistance and Pell grants.
This includes some Work-Study programs,

(g)  foster child care payments,
(h)  tax refunds,
(i)  gifts,
(j)  loans,
(k)  lump-sum inheritances,
(l)  one-time insurance payments or compensation for

injury,
(m)  Earned Income Credit from the IRS,
(n)  income received by a veteran while on active military

duty in the Armed Forces if the veteran applies for WIA services
within six months of discharge,

(o)  benefit payments to veterans under 38 U.S.C 4212,
part 3,

(p)  non-cash benefits such as employer-paid or union-paid
portion of health insurance or other employee fringe benefits,
food or housing received in lieu of wages, the value of food and
fuel produced and consumed on farms, the value of rent from
owner-occupied non farm or farm housing, federal noncash
benefits programs such as Medicare, Medicaid, food stamps,
school lunches and housing assistance, and

(q)  other amounts specifically excluded by Federal statute.

R986-600-617.  How to Calculate Income.
(1)  To determine if a client meets the income eligibility

standards, all income from all sources of all family members
during the previous six months is counted.  That amount is
multiplied by two to arrive at an annual income and compared
to the income guidelines, which are updated annually.

(2)  Income averaging can be used if complete income
records are not available for the six month period.

(3)  Allowable business expenses are deducted from self-
employment but no other deductions from income are allowed.

(4)  The client family is income eligible if the annual
income meets the higher of:

(a)  the poverty line as determined by the Department of
Human Services, or

(b)  70% of the LLSIL (lower living standard income level)
as determined by Department of Labor and available at the
Department of Workforce Services.

R986-600-618.  Dislocated Worker.
(1)  A dislocated worker is an individual who meets one of

the following criteria:
(a)(i)  has been terminated or laid off, or has received a

notice of termination or layoff from employment, and
(ii)(1)  is eligible for or has exhausted unemployment

compensation entitlement, or
(ii)(2)  has been employed for a duration sufficient to

demonstrate attachment to the workforce, but is not eligible for
unemployment compensation due to insufficient earnings or
having performed services for an employer that were not
covered under unemployment compensation law, and

(iii)  is unlikely to return to the individual’s previous
industry or occupation.  ’Unlikely to return’ means that labor
market information shows a lack of jobs in either that industry
OR occupation, or the customer declares that they will not
return to that industry or occupation.
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(b)(i)  Has been terminated or laid off, or has received a
notice of termination or layoff, from employment as a result of
any permanent closure of, or any substantial layoff at, a plant,
facility, or enterprise, or

(ii)  is employed at a facility at which the employer has
made a general announcement that such facility will close within
180 days; or

(iii)  for purposes of eligibility to receive rapid response
services, is employed at a facility at which the employer has
made a general announcement that such facility will close.
Rapid response services are defined by WIA.

(c)  Was self-employed (including employment as a farmer,
a rancher, or a fisherman) but is unemployed as a result of
general economic conditions in the community in which the
individual resides or because of natural disasters.

(d)  Is a displaced homemaker.  A WIA displaced
homemaker is an individual who has been providing unpaid
services to family members in the home and who:

(i)  has been dependent on the income of another family
member but is no longer supported by that income; and

(ii)  is unemployed or underemployed and is experiencing
difficulty in obtaining or upgrading employment.

(2)  The dislocation must have occurred within the prior
two years.

(3)  There are no income or asset guidelines for dislocated
worker eligibility.  Training appropriateness must still be
determined before training services can be provided.

(4)  The following documentation is acceptable to confirm
dislocated worker status:

a.  Unemployment Insurance records;
b.  An individual layoff letter;
c.  Rapid Response Unit analysis or review;
d.  Public announcements of layoff;
e.  If no other means of verification are available, the

employer can provide verification; or
f.  Worker self certification, although this is a last resort

and requires documentation that other attempts to verify were
unsuccessful.

(5)  If the Department is providing services under a
National Reserve Discretionary Grant, additional documentation
may be needed.

R986-600-619.  Participation Requirements.
Payment of any and all financial assistance, intensive

and/or training services is contingent upon the client
participating, to the maximum extent possible, in assessment and
evaluation, and the completion of a negotiated employment
plan.

R986-600-620.  Participation in Obtaining an Assessment.
(1)  When the Department determines that a client has a

need for intensive services an employment counselor will be
assigned to assess the needs of the client.

(2)  The assessment evaluation is used to develop an
employment plan.

(3)  Completion of the assessment requires that the client
provide information about:

(a)  family circumstances including health, needs of the
children, support systems, and relationships;

(b)  personal needs or potential barriers to employment;
(c)  education;
(d)  work history;
(e)  skills;
(f)  financial resources and needs; and
(g)  any other information relevant to the client’s ability to

become self-sufficient.
(4)  The client may be required to participate in testing or

completion of other assessment tools and may be referred to
another person within the Department, another agency, or to a
company or individual under contract with the Department to
complete testing, assessment, and evaluation.

R986-600-621.  Requirements of an Employment Plan.
(1)  A client is required to sign and make a good faith effort

to participate to the maximum extent possible in a negotiated
employment plan.  The client will be provided with a copy of
the employment plan.

(2)  The goal of the employment plan is obtaining
marketable skills and suitable employment and the plan must
contain the soonest possible target date for entry into
employment consistent with the needs of the client.

(3)  An employment plan consists of activities designed to
help an individual become employed.

(4)  Each activity must be directed toward the goal of
suitable employment.

(5)  The employment plan may require that the client:
(a)  search for suitable, immediate employment.
(b)  participate in an educational program to obtain a high

school diploma or its equivalent, if the client does not have a
high school diploma;

(c)  obtain education or training necessary to obtain
employment;

(d)  obtain medical, mental health, or substance abuse
treatment;

(e)  resolve transportation and child care needs;
(f)  resolve any other barriers identified as preventing or

limiting the ability of the client to obtain employment, and/or
(g)  participate in rehabilitative services as prescribed by

the State Office of Rehabilitation.
(6)  The client must meet the performance expectations of

each activity in the employment plan in order to stay eligible for
intensive or training services.

(7)  The client must cooperate with the Department’s efforts
to monitor and evaluate the client’s activities and progress under
the employment plan, which may include providing ongoing
information and or documentation relative to their progress and
providing the Department with a release of information, if
necessary to facilitate the Department’s monitoring of
compliance.

(8)  Where available and appropriate, supportive services
may be provided as needed for each activity.

(9)  The client agrees, as part of the employment plan, to
cooperate with other agencies, or with individuals or companies
under contract with the Department, as outlined in the
employment plan.

(10)  An employment plan may, at the discretion of the
Department, be amended to reflect new information or changed
circumstances.
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R986-600-622.  Requirements of an Employment Plan for
Youth.

(1)  The focus of services for youth are separated by age
into two categories; Younger Youth, 14-18 years old; and 19-21
years old.

(2)  Employment plans for all youth must reflect intentions
to assist with preparing for post-secondary education and/or
employment; finding effective connections to the job market and
employers, and understanding the links between academic and
occupational learning.

(3)  The primary goal of the employment plan for Younger
Youth is setting and achieving goals.  Secondary goals may
include graduating from high school, and/or being placed in
post-secondary education, other advanced training, or
employment.

(4)  The goal of the employment plan for older youth is the
same as in R986-600-621.

R986-600-623.  Education and Training and Support
Services as Part of an Employment Plan.

(1)  A client’s participation in education or training beyond
that required to obtain a high school diploma or its equivalent
is limited per exposure to the lesser of:

(a)  24 months which need not be continuous and which
can be waived by a Department supervisor based on individual
circumstances, or

(b)  the completion of the education and training goals of
the employment plan.

(2)  Education and training will only be supported where:
(a)  the client is unable to find suitable employment due to

a lack of marketable skills;
(b)  the education or training will substantially increase the

income level the client would be able to attain without the
education or training;

(c)  the plan must show that the client has the ability to be
successful in the education or training and in the market
thereafter;

(d)  the education or training is required for the occupation;
(e)  the client is willing to complete the education or

training as quickly as is reasonable;
(f)  the mental and physical health of the client indicates the

education or training could be completed successfully and the
client could perform the job once the schooling is completed;
and

(g)  the specific employment goal that requires the
education or training is marketable in the area where the client
resides or the client has agreed to relocate for the purpose of
employment once the education/training is completed.

(3)  The following additional payments and/or services are
allowable under certain circumstances based on individual need:

(a)  any costs or services associated with education or
training provided they are necessary to enable the client to
participate in activities authorized under this title (WIA).

R986-600-624.  The Right to Appeal a Denial of Services.
If an applicant or a client who is currently receiving

services is denied services the individual can request a hearing
as provided in Rules R986-100-123 through R986-100-135.  If
the client is currently receiving services under WIA and requests

a hearing within 10 days of the denial, services will continue
pending the hearing as provided in Rule R986-100-134.

R986-600-651.  Definitions.
(1)  "State Council" means the State Council on Workforce

Services.
(2)  "Eligible Provider" means a occupational skills

training provider eligible to receive funds for training adults and
dislocated workers authorized under WIA and approved by the
State Council.

(3)  "Regional Council" means any of the Regional
Councils on Workforce Services.

R986-600-652.  Determining Initial Eligibility for Training
Providers.

(1)  Training providers are automatically eligible if they if
they complete an application and are either:

(a)  a postsecondary educational institution that:
(i)  is eligible to receive federal funds under Title IV of the

Higher Education Act of 1965 (20 U.S.C. 1070 et seq.), and
(ii)  provides a program that leads to an associate degree,

baccalaureate degree, or certificate; or
(b)  an entity that provides programs under the "National

Apprenticeship Act’’, 50 Stat. 664, chapter 663; 29 U.S.C. 50 et
seq.

(2)  All other training providers must submit the following
information:

(a)  the name, mailing address, physical address, telephone
number, and email address (if available) of the training facility;

(b)  documentation of financial stability of the applicant,
which may include audits or financial statements or evidence of
compliance with the Utah Board of Regents’ bonding
requirements;

(c)  the name of each program for which approval is
requested;

(d)  the percentage of all participants who complete each
program;

(e)  the percentage of all participants in each program who
obtained unsubsidized employment;

(f)  average placement wage of all participants in each
program;

(g)  if applicable, the rate of Utah state-recognized or
industry-recognized licensure, certification, degrees, or
equivalent attained by all program graduates.  For example,
CDL, Certified Nurse Aid, Licensed Practical Nurse, Novell
Network Engineer;

(h)  program costs including tuition and fees;
(i)  a description of the methodology used to collect and

verify performance information;
(j)  a copy of the provider’s student grievance procedure;
(k)  the self-administered Department training provider

accessibility checklist; and
(l)  the number of years in business using the current name,

and a list of other names under which the provider operated.
(3)  Applications from providers in paragraph 2 above will

be sent to the Regional Council staff in the region in which the
provider does business or wishes to apply.  Regional Councils
recommend approval or disapproval for each provider and these
results are sent to the State Council for final action.
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(4)  Performance information must meet standards
established by the Department or the state council may grant an
exception.

(5)  All schools must be in business for a minimum of one
year before approval will be granted.

(6)  The Department will notify a provider in writing when
a decision has been made concerning the provider’s eligibility.

(7)  A list of Initially Eligible providers including program
performance and cost information will be published on the
Internet.

R986-600-653.  Distance Learning Providers.
(1)  Distance learning is training that is made possible due

to advances in computer technology.  Using an online computer
connection, distance learning can establish a setting for students
and instructors where lessons are assigned, completed, and
returned, and discussions can be held online.

(2)  Distance learning can only be approved when it is a
part of a curriculum that:

(a)  leads to the completion of a training program;
(b)  requires students to interact with instructors;
(c)  requires students to take periodic tests; and
(d)  requires students to come onto campus or other

approved facility, for tests and meetings with instructors.

R986-600-654.  Determining Subsequent Eligibility for
Training Providers.

(1)  Eligible providers shall apply annually to continue to
receive WIA funds.

(2)  Eligible providers shall submit student and program
information as required, and in a format determined by the
Department.

(3)  The Department shall establish annual minimum
performance requirements for continuing eligibility, and will
consider the following as it establishes those requirements:

(a)  the economic, geographic, and demographic factors in
the state; and

(b)  the characteristics of the populations served by
providers, including the difficulties in serving such populations,
where applicable.

(4)  The Department shall establish annual minimum
requirements for the following performance measures:

(a)  program completion rates for all participants;
(b)  the percentage of all participants who obtain

employment;
(c)  the average quarterly earnings of participants;
(5)  Providers shall give the Department an annual list of

social security numbers of all participants, by program; each
participant’s exit date from the program and a list of the
completion rate and cost for each program for which approval
is sought.  The time and format for submitting this information
will be determined by the Department.

(6)  The Department may require providers to submit
additional information to the Department.

(7)  Training provider program employment and earnings
performance information will be computed by the Department
using the Social Security numbers provided by the training
providers.

(8)  The Department will notify a provider in writing when

a decision has been made concerning the provider’s subsequent
eligibility.

(9)  Providers must retain participant program records for
three years from the date the participant completes the program.

(10)  The Department may remove a provider from the list
if the provider does not meet the performance levels established
by the Department.

(11)  The Department will remove a provider from the list
if the provider has committed fraud or violated applicable state
or federal law.

(12)  The Department will remove a provider from the list
for at least two years if the provider intentionally supplies
inaccurate student or program performance information.

(13)  The Department shall publish the program,
performance, and cost information of each subsequently eligible
provider on the list.

(14)  Only providers on the list are eligible to receive
funding or reimbursements from WIA funding.

R986-600-655.  The Right to a Hearing and How to Request
a Hearing.

(1)  A provider may request a hearing to appeal a decision
to deny eligibility or to remove the provider from the eligible
provider list.

(2)  Hearing requests will be made in writing to the
Council, which will conduct the hearing at the next regularly
scheduled meeting.  The Council’s decision on the provider’s
eligibility will be final.

R986-600-656.  Monitoring for Compliance of Equal
Opportunity and Nondiscrimination.

(1)  The Department monitors service providers for
compliance with the equal opportunity and nondiscrimination
requirements of WIA.  This includes compliance with all
applicable laws, regulations, contract provisions, corrective
actions, and remedial actions.

(2)  Each service provider’s compliance will be reviewed
annually.  The review can be either an on-site review or a data
review.

R986-600-657.  Noncompliance.
(1)  In the event the Department identifies specific

instances of noncompliance with federal discrimination laws,
the Department will;

(a)  notify the service provider in writing of the finding(s)
of noncompliance and the corrective action required to ensure
compliance;

(b)  establish a corrective action plan;
(c)  notify the provider of the time lines for the completion

of the plan; and
(d)  ensure compliance with the corrective action plan.
(2)  For training providers, the corrective action plan will

provide that the training provider agree to stop all prohibited
practices in order to remain eligible for WIA funding.

R986-600-658.  Sanctions for Noncompliance and Right to
Appeal.

(1)  The Department may impose sanctions against a
provider for failure to comply with federal nondiscrimination
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laws or required corrective actions.
(2)  If the Department finds that a provider has not taken

the required corrective action in the specified time limits the
Department will issue a notice of final action informing the
service provider of the Department’s intent to;

(a)  discontinue referral of participants to the provider,
(b)  cancel the contract with the provider,
(c)  make other changes deemed necessary to secure

compliance, and/or
(d)  refer the matter to another governmental entity.
(3)  The service provider may appeal the decision of the

Department by filing an appeal in writing within 30 days of the
date of the notice of final action to:  The Director, Civil Rights
Center, US Department of Labor, 200 Constitution Ave NW,
Room N4123, Washington DC, 20210.

KEY:  Workforce Investment Act
July 1, 2002 35A-5
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R986.  Workforce Services, Employment Development.
R986-700.  Child Care Assistance.
R986-700-701.  Authority for Child Care Assistance (CC)
and Other Applicable Rules.

(1)  The Department administers Child Care Assistance
(CC) pursuant to the authority granted in Section 35A-3-310.

(2)  Rule R986-100 applies to CC except as noted in this
rule.

(3)  Applicable provisions of R986-200 apply to CC,
except as noted in this rule.

R986-700-702.  General Provisions.
(1)  CC is provided to support employment.
(2)  CC is available, as funding permits, to the following

clients who are employed or are participating in activities that
lead to employment:

(a)  parents;
(b)  specified relatives; or
(c)  clients who have been awarded custody or appointed

guardian of the child.
(3)  Child care is provided only for children living in the

home and only during hours when neither parent is available to
provide care for the children.

(4)  If a client is eligible to receive CC, the following
children, living in the household unit, are eligible:

(a)  children under the age of 13; and
(b)  children age 13 to 18 years if the child is:
(i)  physically or mentally incapable of self-care as

determined by a medical doctor, doctor of osteopathy or
licensed or certified psychologist; and/or

(ii)  under court supervision.
(5) The children receiving care do not need to meet the

citizenship or alienage requirements of R986-200-203.  The
parent, guardian or specified relative does need to meet those
requirements.

(6)  Clients who qualify for child care services will be paid
if and as funding is available.  When the child care needs of
eligible applicants exceed available funding, applicants will be
placed on a waiting list.  Eligible applicants on the list will be
served as funding becomes available.  Special needs children,
homeless children and FEP or FEPTP eligible children will be
prioritized at the top of the list and will be served first. "Special
needs child" means a child identified by the Department of
Human Services, Division of Services to People with
Disabilities or other entity as determined by the Department, as
having a physical or mental disability requiring special child
care services.

(7)  The amount of CC might not cover the entire cost of
care.

(8)  A client is only eligible for CC if the client has no
other options available for child care.  The client is encouraged
to obtain child care at no cost from a parent, sibling, relative, or
other suitable provider. If suitable child care is available to the
client at no cost from another source, CC cannot be provided.

(9)  CC can only be provided for an eligible provider and
will not be provided for illegal or unsafe child care.  Illegal child
care is care provided by any person or facility required to be
licensed or certified but where the provider has not fulfilled the
requirements necessary to obtain the license or certification.

(10)  Neither the Department nor the state of Utah are
liable for injuries that may occur when a child is placed in child
care even if the parent receives a subsidy from the Department.

(11)  Foster care parents receiving payment from the
Department of Human Services are not eligible to receive CC.

(12)  Once eligibility for CC has been established,
eligibility must be reviewed at least once every six months.  The
review is not complete until the re-certification forms are signed
and returned to the local office.  All requested verifications must
be provided at the time of the review.  If the Department has
reason to believe the client’s circumstances have changed,
affecting either eligibility or payment amount, the Department
will reduce or terminate CC even if the certification period has
not expired.

R986-700-703.  Client Rights and Responsibilities.
In addition to the client rights and responsibilities found in

R986-100, the following client rights and responsibilities apply:
(1)  A client has the right to select the type of child care

which best meets the family’s needs.
(2)  If a client requests help in selecting a provider, the

Department will refer the client to the local Child Care Resource
and Referral agency.

(3)  A client is responsible for monitoring the child care
provider.  The Department will not monitor the provider.

(4)  A client is responsible to pay all costs of care charged
by the provider.  If the child care assistance payment is less than
the amount charged by the provider, the client is responsible for
paying the provider the difference.

(5)  In addition to the requirements for reporting other
material changes that might affect eligibility, outlined in R986-
100-113, a client is responsible for reporting a change in the
client’s need for child care, a change in the client’s child care
provider, and a change in the amount a provider charges for
child care, to the Department within 10 days of the change.

(6)  If a material change which would result in a decrease
in the amount of the CC payment is reported within 10 days the
decrease will be made effective beginning the next month and
sums received in the month in which the change was reported
will not be treated as an overpayment.  If the client fails to
report the change within 10 days, the decrease will occur as
soon as the Department learns of the change and the
overpayment will be assessed back to the date of the change.

(7)  A client is responsible for payment to the Department
of any overpayment made in CC.

(8)  Any client receiving any type of CC who is not
receiving full court ordered child support must cooperate with
ORS in obtaining child support from the absent parent.  Child
support payments received by the client count as unearned
income.  If a client’s case was closed for failure to cooperate
with ORS it cannot be reopened until ORS notifies the
Department that the client is cooperating.

(9)  All clients receiving CC must cooperate in good faith
with the Department in establishing paternity unless there is
good cause for not cooperating.

(10)  If the client has failed to provide all necessary
information and the child care provider requests information
about payment of CC to the client, the Department is authorized
to inform the provider that further information is needed before
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payment can be determined.
(11)  The Department may also release general information

to a provider regarding the status of or a delay in the payment of
CC.

(12)  If child care funds are issued on the Horizon Card
(electronic benefit transfer) unused child care funds will be
removed from the Horizon Card 60 days after the last child care
transaction/transfer occurred ("aged off") and will no longer be
available to the client.  The Department cannot replace child
care payments which have been aged off the horizon card.

R986-700-704.  Establishment of Paternity.
(1)  If ORS notifies the Department that a client is not

cooperating with the establishment of paternity, the client may
appeal to a Department ALJ by following the procedures for
hearings set forth in R986-100.

(2)  The ALJ will make a determination on the question of
whether or not the client is making a good faith effort to
cooperate based on the same criteria ORS uses in FEP cases.

(3)  The procedure and rules for establishing good cause for
not cooperating in the establishment of paternity are the same as
in R986-200.  If the client appeals both a good faith
determination and alleges good cause for not cooperating, the
ALJ will join the two issues together and make a decision on the
questions of good faith and good cause at the same hearing.

R986-700-705.  Eligible Providers and Provider Settings.
(1)  The Department will only pay CC to clients who select

eligible providers.  The only eligible providers are:
(a)  licensed and accredited providers:
(i)  licensed homes;
(ii)  licensed family group homes; and
(iii)  licensed child care centers.
(b)  license exempt providers who are not required by law

to be licensed and are either;
(i)  license exempt centers; or
(ii)  related to the client and/or the child.  Related in this

paragraph is as defined in R986-700-706(3).
(c)  homes with a Residential Certificate obtained from the

Bureau of Licensing.
(2)  All clients who were receiving child care prior to

January 1, 2001, will be granted a grace period in which to find
an eligible provider.  The length of the grace period will be
determined by the Department but in no event will it extend later
than June 30, 2001.

(3)  If a new client has a provider who is providing child
care at the time the client applies for child care assistance or has
provided child care in the past and has an established
relationship with the child(ren), but the provider is not currently
eligible, the client may receive child care assistance for a period
not to exceed three months if the provider is willing to become
an eligible provider and actively pursues eligibility.

(4)  The Department may, on a case by case basis, grant an
exception and pay for CC when an eligible provider is not
available:

(a)  within a reasonable distance from the client’s home.  A
reasonable distance, for the purpose of this exception only, will
be determined by the transportation situation of the parent and
child care availability in the community where the parent

resides; or
(b)  because a child in the home has special needs which

cannot be otherwise accommodated; or
(c)  which will accommodate the hours when the client

needs child care; or
(d)  if the provider lives in an area where the Department

of Health lacks jurisdiction, which includes tribal lands, to
provide licensing or certification; or

(5)  If an eligible provider is available, an exception may
be granted in the event of unusual or extraordinary
circumstances but only with the approval of a Department
supervisor.

(6)  If an exception is granted under paragraph (4) or (5)
above, the exception will be reviewed at each of the client’s
review dates to determine if an exception is still appropriate.

(7) License exempt providers must register with the
Department and agree to maintain minimal health and safety
criteria by signing a certification before payment to the client
can be approved.  The minimum criteria are that:

(a)  the provider be at least 18 years of age and physically
and mentally capable of providing care to children;

(b)  the provider’s home is equipped with hot and cold
running water, toilet facilities, and is clean and safe from
hazardous items which could cause injury to a child.  This
applies to outdoor areas as well;

(c)  there are working smoke detectors and fire
extinguishers on all floors of the house where children are
provided care;

(d)  there are no individuals residing in the home who have
felony criminal convictions, or misdemeanor convictions which
are offenses against a person, or have been subject to a
substantiated finding of child abuse or neglect by the Utah
Department of Human Services, Division of Child and Family
Services or a court;

(e)  there is a telephone in operating condition with a list
of emergency numbers located next to the phone which includes
the phone numbers for poison control and for the parents of
each child in care;

(f)  food will be provided to the child in care of sufficient
amount and nutritional value to provide the average daily
nutrient intake required.  Food supplies will be maintained to
prevent spoilage or contamination.  Any allergies will be noted
and care given to ensure that the child in care is protected from
exposure to those items; and

(g)  the child in care will be immunized as required by the
Utah Immunization Act and;

(h)  good hand washing practices will be maintained to
discourage infection and contamination.

(8) The following providers are not eligible for receipt of
a CC payment:

(a)  a member of household assistance unit who is
receiving one or more of the following assistance payments:
FEP, FEPTP, diversion assistance or food stamps for any child
in that household assistance unit.  The person may, however, be
paid as a provider for a child in a different household assistance
unit;

(b)  a sibling of the child living in the home;
(c)  household members whose income must be counted in

determining eligibility for CC;
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(d)  a parent, foster care parent, stepparent or former
stepparent, even if living in another residence;

(e)  illegal aliens;
(f)  persons under age 18;
(g)  a provider providing care for the child in another state;

and
(h)  a provider who has committed fraud as a provider, as

determined by ORS or by a court.

R986-700-706.  Provider Rights and Responsibilities.
(1)  Providers assume the responsibility to collect payment

for child care services rendered.  Neither the Department nor the
State of Utah assumes responsibility for payment to providers.

(2)  A provider may not charge clients receiving a CC
subsidy a higher rate than their customers who do not receive a
CC subsidy.

(3)  The Department will pay related providers at the
exempt rate regardless of whether or not the provider has a
certificate or license.  Related under this paragraph means:
siblings who are at least 18 years of age and who live in a
different residence than the parent, grandparents, step
grandparents, aunts, uncles, or people of prior generations of
grandparents, aunts, or uncles, as designated by the prefix grand,
great, great-great, or great-great-great.

(4)  The provider is entitled to know the date on which
payment for CC was made to the parent and the amount of the
payment.

(5)  If a provider accepts payment from funds provided by
the Department for services which were not provided, the
provider may be referred for criminal prosecution.

(6)  Records will be kept by the Department for individuals
who are not approved providers and against whom a referral or
complaint is received.  Provider case records will be maintained
according to Office of Licensing standards.

R986-700-707.  Subsidy Deduction.
(1)  "Subsidy deduction" means a dollar amount which is

deducted from the standard CC subsidy for Employment
Support CC. The deduction is determined on a sliding scale and
the amount of the deduction is based on the parent(s) countable
earned and unearned income and household size.

(2)  The parent must pay the amount of the subsidy
deduction directly to the child care provider.

(3)  If the subsidy deduction exceeds the actual cost of
child care, the family is not eligible for child care assistance.

(4)  The full monthly subsidy deduction is taken even if the
client receives CC for only part of the month.

R986-700-708.  FEP, and Diversion CC.
(1)  FEP CC may be provided to clients receiving financial

assistance from FEP or FEPTP.  FEP CC will only be provided
to cover the hours a client needs child care to support the
activities required by the employment plan.  FEP CC is not
subject to the subsidy deduction.

(2)  Additional time for travel may be included on a case by
case basis when circumstances create a hardship for the client
because the required activities necessitate travel of distances
taking at least one hour each way.

(3)  Diversion CC is available for clients who have received

a diversion payment from FEP.  There is no subsidy deduction
for the months covered by the FEP diversion payment. If the
client is working a minimum of 15 hours per week in the two
months immediately following the period covered by the
diversion payment, the client is not subject to a subsidy
deduction until the third month after the period covered by the
diversion payment.

R986-700-709.  Employment Support (EC) CC.
(1)  Parents who are not eligible for FEP CC or Diversion

CC may be eligible for Employment Support (ES) CC. To be
eligible, a parent must be employed or be employed while
participating in educational or training activities.  Work Study
is not considered employment.  A parent who attends school but
is not employed at least 15 hours per week, is not eligible for ES
CC.

(a)  If the household has only one parent, the parent must
be employed a minimum of 15 hours per week.

(b)  If the family has two parents, CC can be provided if:
(i)  one parent is employed a minimum of 35 hours per

week and the other parent is employed a minimum of 15 hours
per week and their work schedules cannot be changed to provide
care for the child(ren).  CC will only be provided during the
time both parents are in approved activities and neither is
available to care for the children; or

(ii)  one parent is employed and the other parent cannot
work or provide child care because of a physical, emotional or
mental incapacity.  Any employment or educational or training
activities invalidate a claim of incapacity.  The individual
claiming incapacity must provide proof, by way of a report
signed by a medical doctor, doctor of osteopath or
licensed/certified psychologist, which states that:

(A)  the parent cannot work; and
(B)  the incapacity prevents the parent from caring for a

child; and
(C)  the incapacity is expected to last at least 30 days.
(2)  Employed or self-employed parent client(s) must make,

either through wages or profit from self-employment, a rate of
pay equal to or greater than minimum wage multiplied by the
number of hours the parent is working.  If the prevailing
community standard is below minimum wage, the employed
parent client must make at least the prevailing community
standard.

(3)  If a parent was receiving FEP or FEPTP, and their
financial assistance was terminated due to increased income,
and the parent is otherwise eligible for ES CC, the subsidy
deduction will not be taken for the two months immediately
following the termination of FEP or FEPTP, provided the client
works a minimum of 15 hours per week.  The third month
following termination of FEP or FEPTP CC is subject to the
subsidy deduction.

R986-700-710.  Income and Asset Limits for ES CC.
(1)  Rule R986-200 is used to determine:
(a)  who must be included in the household assistance unit

for determining whose income and assets must be counted to
establish eligibility, except a specified relative may not opt out
of the household assistance unit when determining eligibility for
CC.  The income and assets of the specified relatives in the
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household must be counted;
(b)  what is counted as income and assets except one

automobile is exempt for each household member participating
in work and/or training if it is needed for employment, used for
transportation to and from that work and/or training or if the
client is living in the automobile. The asset limit for ES CC is
$8,000 after allowable deductions; and

(c)  how to estimate income.
(2)  The following income deductions are the only

deductions allowed on a monthly basis:
(a)  the first $50 of child support received by the family;
(b)  court ordered and verified child support and alimony

paid out by the household;
(c)  $100 for each person with countable earned income;

and
(d)  a $100 medical deduction.  The medical deduction is

automatic and does not require proof of expenditure.
(3)  The household’s countable income, less applicable

deductions in paragraph (2) above, must be at, or below, 56
percent of the state median income.

(4)  Charts establishing income limits and the subsidy
deduction amounts are available at all local Department offices.

R986-700-711.  ES CC to Support Education and Training
Activities.

(1)  CC may be provided when the client(s) is engaged in
education or training and employment, provided the client(s)
meet the work requirements under Section R986-700-709(1).

(2)  The education or training is limited to courses that
directly relate to improving the parent(s)’ employment skills.

(3)  ES CC will only be paid to support education or
training activities for a total of 24 calendar months.  The months
need not be consecutive.

(a)  On a case by case basis, and for a reasonable length of
time, months do not count toward the 24 month time limit when
a client is enrolled in a formal course of study for any of the
following:

(i)  obtaining a high school diploma or equivalent,
(ii)  adult basic education, and/or
(iii)  learning English as a second language.
(b)  Months during which the client received FEP child

care while receiving education and training do not count toward
the 24 month time limit.

(c)  CC can not ordinarily be used to support short term
workshops unless they are required or encouraged by the
employer.  If a short term workshop is required or encouraged
by the employer, and approved by the Department, months
during which the client receives child care to attend such a
workshop do not count toward the 24 month time limit.

(4)  Education or training can only be approved if the
parent can realistically complete the course of study within 24
months.

(5)  Any child care assistance payment made for a calendar
month, or a partial calendar month, counts as one month toward
the 24-month limit.

(6)  There are no exceptions to the 24-month time limit,
and no extensions can be granted.

(7)  CC is not allowed to support education or training if
the parent already has a bachelor’s degree in a marketable

occupation.
(8)  CC cannot be approved for graduate study or obtaining

a teaching certificate.
(9)  In a two-parent family receiving CC for education or

training activities, the monthly CC subsidy cannot exceed the
established monthly local market rates.

R986-700-712.  CC for Certain Homeless Families.
(1)  CC can be provided for homeless families with one or

two parents when the family meets the following criteria:
(a)  The family must present a referral for CC from an

agency known by the local office to be an agency that works
with homeless families, including shelters for abused women
and children.  This referral will serve as proof of their homeless
state.  Local offices will provide a list of recognized homeless
agencies in local office area.

(b)  The family must show a need for child care to resolve
an emergency crisis.

(c)  The family must meet all other relationship, income,
and asset eligibility criteria.

(2)  CC for homeless families is only available for up to
three months in any 12-month period.  When a payment is made
for any part of a calendar month, that month counts as one of the
three months.  The months need not be consecutive.

(3)  Qualifying families may use child care assistance for
any activity including, but not limited to, employment, job
search, training, shelter search or working through a crisis
situation.

(4)  If the family is eligible for a different type of CC, the
family will be paid under the other type of CC.

(5)  When a homeless family presents a referral from a
recognized agency, the Department will, if possible, schedule
the application interview within three working days of the date
of the application.

R986-700-713.  Amount of CC Payment.
(1)  CC will be paid at the lower of the following levels:
(a)  the maximum monthly local market rate as calculated

using the Local Market Survey.  The Local Market Survey is
conducted by the Department and based on the provider
category and age of the child.  The Survey results are available
for review at any Department office through the Department
web site on the Internet; or

(b)  the rate established by the provider for services; or
(c)  the unit cost multiplied by the number of hours

approved by the Department.  The unit cost is determined by
dividing the maximum monthly local market rate by 137.6
hours.

(2)  An enhanced CC payment is available to clients who
are participating more than 172 hours per month.  The enhanced
subsidy cannot exceed $100 more than the maximum monthly
local market rate for the type of provider used by the client and
in no event can an enhanced subsidy payment exceed the
accredited center rate for infant care.  A two-parent family
receiving CC for education or training activities is not eligible
for the enhanced CC subsidy.

R986-700-714.  CC Payment Method.
(1)  CC payments to parents will be generated monthly by



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 394

a two-party check issued in the parent’s name and the chosen
provider’s name, except as noted in paragraph (2) below.  The
check is mailed to the client.  In the event of an emergency, a
payment up to a maximum of $125 can be made on the Horizon
card.  Emergency payments can only be made where a parent is
in danger of not being able to obtain necessary child care if the
parent is required to wait until the two party check can be
issued.

(2)  CC payments will be made by electronic benefit
transfer (EBT) either through a point of sale (POS) machine or
interactive voice recording (IVR) system to authorized provider
types as determined by the Department.  The provider may elect
which option of EBT to use.  The provider must sign an
agreement with the Department’s contractor in order to be
eligible to receive CC payments. If the provider elects to use the
POS method of payment, the provider must lease a POS
machine at the provider’s own expense.

(3)  In the event that a check is reported as lost or stolen,
both the parent and the provider are required to sign a statement
that they have not received funds from the original check before
a replacement check can be issued.  The statement must be
signed on an approved Department form and the signing
witnessed, and in some cases notarized, at a local office of the
Department.  If the provider is unable to come into a
Department office to sign the form, the form may be accepted if
the signature is notarized.  If the original check has been
redeemed, a copy of the check will be reviewed and both the
parent and provider must provide a sworn, notarized statement
that the signature on the endorsed check is a forgery.  The
Department may require a waiting period prior to issuing a
replacement check.

(4)  The Department is authorized to stop payment on a CC
check without prior notice to the client if:

(a)  the Department has determined that the client was not
eligible for the CC payment, the Department has confirmed with
the child care provider that no services were provided for the
month in question or the provider cannot be located, and the
Department has made an attempt to contact the parent: or

(b)  when the check has been outstanding for at least 90
days; or

(c)  the check is lost or stolen.
(5)  No stop payment will be issued by the Department

without prior notice to the provider unless the provider is not
providing services or cannot be contacted.

R986-700-715.  Overpayments.
(1)  An overpayment occurs when a client or provider

received CC for which they were not eligible.  If the Department
fails to establish one or more of the eligibility criteria and
through no fault of the client, payments are made, it will not be
considered to have been an overpayment if the client would
have been eligible and the amount of the subsidy would not
have been affected.  If the eligibility criteria is cooperation with
ORS and the client is not in compliance, through no fault of her
own, even if the client refuses to cooperate at the time the
mistake is discovered, payments made prior to the discovery of
the mistake are not considered to have been an overpayment.

(2)  If the Department has reason to believe that a CC
overpayment has occurred, a referral for collection will be made

to ORS.
(3)  If ORS determines that the overpayment was because

the client committed fraud, including forging a provider’s name
on a two party CC check, the client will be disqualified from
further receipt of CC:

(a)  for a period of one year for the first occurrence of
fraud;

(b)  for a period of two years for the second occurrence of
fraud; and

(c)  for life for the third occurrence of fraud.
(4)  If a client receives an overpayment but was not at fault

in creating the overpayment, the client will be responsible for
repayment but there is no disqualification or ineligibility period
even if the client is considered by ORS to be not cooperating in
repayment.

(5)  If ORS determines that the client was at fault in the
creation of an overpayment for any reason other than fraud in
paragraph (3) above, the client will be given an opportunity to
repay the overpayment without a disqualification or ineligibility
period for the first occurrence.  If there is a second fault
overpayment for reasons other than fraud in (3) above and the
first overpayment has not been paid off, the client will be
ineligible for CC until both overpayments have been satisfied.
If the second overpayment occurred after the first overpayment
was repaid in full, the second overpayment will not result in
disqualification or ineligibility.

(6)  If the client does not cooperate with ORS in its
investigation or collection efforts, the Department will terminate
CC upon notification from ORS that the client is not
cooperating.

(7)  These disqualification and ineligibility periods are in
lieu of, and not in addition to, the disqualification periods found
in R986-100-117.

(8)  If the Department has reason to believe an
overpayment has occurred, a referral to ORS has been made,
and it is likely that the client will be determined to be
disqualified or ineligible as a result of the overpayment,
payment of future CC may be withheld, at the discretion of the
Department, to offset any overpayment which may be
determined by ORS.

R986-700-716.  CC in Unusual Circumstances.
(1)  CC may be provided for study time, to support clients

in education or training activities if the parent has classes
scheduled in such a way that it is not feasible or practical to pick
up the child between classes.  For example, if a client has one
class from 8:00 a.m. to 9:00 a.m. and a second class from 11:00
a.m. to noon it might not be practical to remove the child from
care between 9:00 a.m. and 11:00 a.m.

(2)  An away-from-home study hall or lab may be required
as part of the class course.  A client who takes courses with this
requirement must verify study hall or lab class attendance.  The
Department will not approve more study hall hours or lab hours
in this setting than hours for which the client is enrolled.  For
example:  A client enrolled for 10 hours of classes each week
may not receive more than 10 hours of this type of study hall or
lab.

(3)  CC will not be provided for private kindergarten or
preschool activities when a publicly funded education program
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is available.
(4)  CC may be authorized to support employment for

clients who work graveyard shifts and need child care services
during the day.  If no other child care options are available,
child care services may be authorized for the graveyard shift or
during the day, but not for both.

(5)  CC may be authorized to support employment for
clients who work at home, provided the client makes at least
minimum wage from the at home work, and the client has a need
for child care services.  The client must choose a provider
setting outside the home.

(6)  On a case-by-case basis, the Department may fund
child care for children with disabilities at a higher rate if the
needs of the child and provider necessitate.  To qualify for the
higher rate DSPD or another Department approved entity must
first determine that the child care provider has additional
ongoing costs in caring for the child. The Department may set
different income eligibility criteria for clients with children
determined to need consideration under this paragraph.  The
income eligibility rate is available at all Employment Centers.

KEY:  child care
July 1, 2002 35A-3-310
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R986.  Workforce Services, Employment Development.
R986-900.  Food Stamps.
R986-900-901.  Authority for Food Stamps and Applicable
Rules.

(1)  Food stamps provide assistance to eligible individuals
in accordance with the requirements found in: The Food Stamp
Act of 1977 as amended (7 USC 2011 et seq); 7 CFR 271
through 7 CFR 283; and PRWORA and its amendments.  The
complete text of all applicable federal laws and regulations can
be found at the United States Department of Agriculture web
site at:  http://www.fns.usda.gov/fsp/.  Federal regulations are
also available at most public libraries, on the Internet at:
http://access.gpo.gov/nara/cfr/waisidx_00/7cfrv4_00.html, at the
Department of Workforce Services, Division of Employment
Development, Appeals Division 2nd Floor, 140 E 300 S, Salt
Lake City UT, 84145; or at the Division of Administrative
Rules, 4120 State Office Building, Salt Lake City UT, 84114.
The state maintains a policy manual describing the benefits and
eligibility requirements for receipt of food stamps.  The policy
manual is available at all Department offices.  The provisions of
7 CFR 271 through 7 CFR 283 (2000) are incorporated herein
by reference.

(2)  The provisions of R986-100 apply to food stamps
except where specifically noted in that rule.

R986-900-902.  Options and Waivers.
The Department administers the food stamp program in

compliance with federal law with the following exceptions or
clarifications:

(1)  The following options not otherwise found in R986-
100 have been adopted by the Department where allowed by the
applicable federal law or regulation:

(a)  The Department has opted to hold hearings at the state
level and not at the local level.

(b)  The Department does not offer a workfare program for
ABAWDs (Able Bodied Adults Without Dependents).

(c)  An applicant is required to apply at the local office
which serves the area in which they reside.

(d)  The Department has opted to adopt a standard utility
allowance (SUA) for utilities.  The standard utility allowance is
updated annually and is available upon request from the
Department.  The Department allows clients to choose between
using the SUA or actual utility expenses as a deduction from
income when determining the food stamp benefit amount.  The
household must choose between using the SUA or actual
expense at the time of application.  The household may change
from one to the other only at the time of recertification or if the
household moves to a different place of residence.

(e)  The Department does not use photo ID cards.  ID cards
are available upon request to homeless, disabled, and elderly
clients so that the client is able to use food stamp benefits at a
participating restaurant.

(f)  The state has opted to provide food stamp benefits
through the use of an electronic benefit transfer system known
as the Horizon Card.

(g)  The Department counts diversion payments in the food
stamp allotment calculation.

(h)  The Department has opted to exempt individuals from
mandatory participation in Food Stamp Employment and

Training activities in counties that have been designated as
Labor Surplus Areas by the Department of Labor.  These
counties change each year based on Department of Labor
statistics and a list of counties is available from the Department.
They are the same counties as referenced in subsection (2)(a)
below.

(i)  The Department has opted to use Utah’s TANF vehicle
allowance rules in conjunction with the Food Stamp Program
vehicle allowance regulations at 7 CFR 273.8, as authorized by
Pub. L. No. 106-387 of the Agriculture Appropriations Act
2001, Food Stamp Act of 1977, 7 USC 2014.

(j)  The Department has opted to count all of an ineligible
alien’s resources and all but a pro rata share of the ineligible
alien’s income and deductible expenses as provided in 7 CFR
273.11(c)(3)(ii)(A).

(2)  The Department has been granted the following
applicable waivers from the Food and Nutrition Service:

(a)  Certain Utah counties have been granted a waiver
which exempts ABAWDs from the work requirements of
Section 824 of PRWORA.  The counties granted this waiver
change each year based on Department of Labor statistics.  A
list of counties granted this waiver is available from the
Department.

(b)  If a client does not provide initial verification as
requested within ten days of the interview, the Department can
deny the household’s application at the expiration of the ten
days and is not required to wait until the 30th day following the
date of application.

(c)  The Department requires that a household need only
report changes in earned income if there is a change in source,
the hourly rate or salary, or if there is a change in full-time or
part-time status.  A client is required to report any change in
unearned income over $25 or a change in the source of unearned
income.

(d)  The Department uses a combined Notice of Expiration
and Shortened Recertification Form.  Notice of Expiration is
required in 7 CFR 273.14(b)(1)(i).  The Recertification Form is
found under 7 CFR 273.14(b)(2)(i).

(e)  The Department conducts the Family Nutrition
Education Program for individuals even if they are otherwise
ineligible for food stamps.

(f)  FEP and FEPTP clients may opt to have their food
stamp benefits paid as cash.  This waiver will expire on
December 31, 2000.

(g)  The Department may deduct overpayments that
resulted from an IPV from a household’s monthly entitlement.

(h)  If the application was received before the 15th of the
month and the client has earned income, the certification period
can be no longer than six months.  The initial certification
period may be as long as seven months if the application was
received after the 15th of the month.

KEY:  food stamps, public assistance
July 1, 2002 35A-3-103
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R994.  Workforce Services, Workforce Information and
Payment Services.
R994-403.  Claim for Benefits.
R994-403-101a.  Timely Filing - General Definition.

The following rules define the procedures for filing new
and continued claims or for reopening claims.  These rules also
determine how the effective date of the new or reopened claim
is established as well as circumstances under which a claim may
be canceled.

R994-403-102a.  Filing a New Claim.
(1)  Effective Date of a New Claim.
When a claimant believes he may be entitled to

unemployment insurance benefits, it is his responsibility to file
a claim during the week he desires to claim the benefits, not
after the week has passed.  Backdating prior to the week of filing
will be allowed only if good cause can be established in
accordance with Section R994-403-107a, and Subsections 35A-
4-403(1)(a) and 35A-4-406(1)(a).  The effective date of the new
claim establishes the period of time during which wages can be
used for determining the monetary entitlement, and in the case
of law changes, the laws under which eligibility is determined.
A claim for benefits or waiting week credit shall be filed as
follows:

(a)  An individual must contact the claim center to file a
claim for benefits.

(b)  The effective date of the claim for benefits shall be the
Sunday immediately preceding the date the claim is filed,
provided that during that week the claimant is not entitled to
earnings in excess of his weekly benefit amount.  An exception
to this rule may be made if the claimant can show it is more
advantageous to have his claim effective the week in which he
reported, provided he did not work full-time hours during that
week.

(2)  Filing a New Claim by Mail.
The Department may allow registration for work and claim

filing by mail. If an individual completes and mails the forms as
instructed, no later than twelve days following the date upon
which they were mailed, as established by a postmark, his claim
shall be effective the Sunday immediately preceding the date the
request was made.  If he fails to complete and mail his claim
forms within the period prescribed above, his claim shall be
effective on the Sunday immediately preceding the date the
forms are received by the Department, provided, however, if
good cause is established for the delay in accordance with
Section R994-403-107a, the Department may permit an effective
date as provided above.

(3)  Social Security Number and Proof of Identity.
Unemployment insurance claims are identified by a

claimant’s social security number.  A claimant filing a new claim
for benefits shall be required to provide his social security
number and proof of identity.  Acceptable proof of identity will
generally not be established without two reliable forms of
identification.  Failure to provide sufficient proof of identity or
a social security number within three weeks of the effective date
of the claim shall result in a denial of benefits in accordance
with Subsection 35A-4-403(1)(e) of the Act.

R994-403-103a.  Cancellation of Claim.

(1)  Once a weekly claim has been filed and a monetary
determination has been issued, the claim is considered to have
been established even if no payment has been made or waiting
week credit granted.  The claim then remains established for 52
weeks during which time another regular claim may not be filed
against the state of Utah.  However, a claim may be canceled if
the claimant submits a written request to cancel the claim and he
can show one of the following circumstances:

(a)  no weekly claims have been filed;
(b) cancellation is requested prior to the issuance of the

monetary determination;
(c)  the request is made within the same time period

permitted for an appeal of the monetary determination and the
claimant either returns any warrants that have been issued or he
makes full repayment of benefits paid;

(d)  the claimant had earnings equal to or greater than his
weekly benefit amount in the form of severance or vacation
payments applicable to all weeks for which claims were filed;

(e)  the claimant returned to work and reported earnings
equal to or greater than his weekly benefit amount applicable to
all weeks for which claims were filed;

(f)  the claimant meets the requirements for filing a new
claim under the Worker’s Compensation provision of Section
35A-4-404 or meets the eligibility requirements for filing a new
claim following a disqualification due to a strike in accordance
with the requalifying provisions of Subsection 35A-4-405(4)(c);

(g)  the claimant meets the requirements for cancellation
established under the provisions for combined wage claims; or

(h)  the claimant has filed a UCX claim, unemployment
compensation for ex-military, and it is determined he does not
have wage credits under Title 5, chapter 85, U.S. Code.

R994-403-103f.  Monetary Eligibility Requirements- General
Definition.

Generally, claimants must have earned base period wages
of 1 and 1/2 times the high quarter wages plus a minimum dollar
amount.  If the claimant is not monetarily eligible under the 1
and 1/2 times requirement, but meets the monetary base period
wage requirement as defined in Section 35A-4-202 of the Act,
the claimant may establish that he was paid wages for the
insured work in at least 20 weeks during the base period with
earnings of not less than 5 percent of the monetary base period
requirement for each week.  The requirement in the Act that the
claimant show work and earnings in 20 weeks is only met if the
claimant was paid wages as defined by the definition of "wages
paid" in Section R994-401-204.

(1)  Timeliness.
To preserve the original effective date of the claim, the

claimant will have 10 days from the date of the notice of
"Determination of Benefit Amount" plus five days if the
determination is mailed, to make a written request for revision
and to show that he has 1 and 1/2 times the base period wages
or meets the alternative requirement of monetary eligibility
consistent with Section R994-401-204.  If a timely protest is not
made, the claimant must establish good cause for failing to
request a monetary determination recomputation within these
time limitations to have the monetary determination recomputed
or establish eligibility for a recomputation as provided by R994-
406-305.  If good cause cannot be shown, the claim will become
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effective on the Sunday of the week in which a new claim is
filed and the claimant is able to show eligibility under the 20
week standard.

(2)  Monetary Base Period.
The monetary base period wage is established by the

Department for each calendar year.  The Department publishes
that amount in the Benefit Schedule which is given to claimants
when they file an initial claim.  The calculation is made in
accordance with Section 35A-4-202 of the Act.  The dollar
amount for each of the 20 weeks required to establish eligibility
will be determined by the calendar year in which the initial
claim is filed.

(3)  Claimant Responsibility.
When the claimant is determined monetarily ineligible

under the 1 and 1/2 times standard, it becomes the claimant’s
responsibility to show that he has 20 weeks of covered
employment which meet the minimum dollar amount.

(4)  Acceptable Proof of 20 Weeks of Covered
Employment.

Acceptable proof shall include:
(a)  Appropriately dated check stubs issued by the

employer;
(b)  A written statement from the employer showing dates

of employment and the amount of earnings for each week;
(c)  Time cards;
(d)  Canceled payroll checks; or
(e)  Personal or business records kept in the normal course

of employment that would substantiate work and earnings.

R994-403-104a.  Closing a Claim.
(1)  A claim for benefits may be considered "closed" when

a claimant:
(a)  reports he is permanently back to work,
(b)  is denied benefits for more than one week,
(c)  discontinues filing weekly claims,
(d)  reports relocation to an area served by a different local

office,
(e)  exhausts his rights under a specific benefit program,
(f)  reports four consecutive weeks of earnings in excess of

his weekly benefit amount, or
(g)  has been notified to provide information and fails to

report as instructed.

R994-403-105a.  Reopening a Claim.
(1)  A claimant may reopen his claim any time during the

52-week period after first filing, by following procedures
outlined in Section R994-403-102a.  The effective date of the
reopened claim will be the Sunday immediately preceding the
date the claimant reports unless good cause is established for
failure to report during a prior week in accordance with Section
R994-403-107a.

(2)  Proof of identity shall be required when reopening a
claim as prescribed under Subsection R994-403-102a(3).

R994-403-106a.  Filing Weekly Claims.
(1)  The claimant is solely responsible for filing weekly

claims.  To maintain continuing eligibility for benefits an
individual shall file weekly claims in person, by mail or by
telephone in accordance with instructions from the Department.

(2)  Time Limit for Filing Telephone Claims.
Each claim should be filed as soon as possible after the

Saturday week ending date.  The Department will permit a
period of 20 days after the week ending date to file a timely
claim by telephone.  A telephone claim filed 21 or more
calendar days after the week ending date shall be denied unless
good cause for late filing is established in accordance with
Section R994-403-107a.

(3)  Time Limit for Filing Bi-Weekly Claim Cards.
If filing by mail or in person through a local office, each

week of the bi-weekly claim card shall be considered separately
to determine if it has been filed timely.  The card must be
received by the Department within 20 days from the week
ending date of week one in order for week one to be considered
timely.  Both week one and week two will be considered late if
the bi-weekly card is received by the Department 21 or more
calendar days after the week ending date for week two.

(4)  When circumstances prevent the preparation of the bi-
weekly claim card by the Department prior to the week ending
date of week two, the print date of the claim card, rather than the
week ending date is then reviewed to determine timeliness.
Both week one and week two shall be considered late if received
21 or more calendar days after the print date.

R994-403-107a.  Good Cause for Late Filing.
(1)  A claimant has the duty to establish, by competent

evidence, that good cause existed for not claiming benefits as
prescribed.  The Department has a responsibility to NOT apply
excessive harshness or technicality in determining good cause.
Some reasons for the time limitations on filing claims with
respect to the claims filing process are:

(a)  to pay the first claim in a prompt manner consistent
with federal payment standards,

(b)  to pay benefits in a sequential manner,
(c)  to monitor the claim for potential violations of

eligibility requirements, or
(d)  to allow a claimant to correctly respond to the

questions on his claim with respect to the week for which the
claim is filed.

(2)  Good cause for late filing will generally be established
by evidence a claimant was prevented from filing a timely claim.
The proof of inability to properly file may establish
unavailability for work.  Some examples that may establish
good cause for late filing but may raise an availability issue are:

(a)  a crisis of several days duration that interrupts the
normal routine during the time the claim should be filed,

(b)  hospitalization or incarceration,
(c)  coercion or intimidation exercised by the employer to

prevent the prompt filing of a claim, and
(d)  failure of the Department to discharge its

responsibilities promptly in connection with a claim.
(3)  Some examples of reasons for late filing that may NOT

be considered good cause are:
(a)  failure to affix correct postage or otherwise properly

mail the claim, including placing for mailing somewhere other
than in an approved Postal Service mail box or mail drop,

(b)  failure to mail the claim far enough in advance to
reasonably insure delivery to the Department within the
allowable time frame,
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(c)  delegation of the mailing or filing responsibility to
another person,

(d)  procrastination for non-compelling reasons,
(e)  misplacing the claim, the claim filing telephone number

or Personal Identification Number (PIN),
(f)  vacation,
(g)  temporary or minor illness,
(h)  transportation problems,
(i)  failure to notify the Department of the proper name,

address or an address change, and
(j)  failure to properly label a personal mail box to insure

mail delivery, and
(k)  reliance upon inaccurate advice from friends, relatives,

other claimants or similar sources as the Department is, and
shall remain, the only acceptable source of information about
unemployment insurance.

R994-403-108a.  Time Limitation on Backdating.
No claim may be backdated if filed over 65 weeks

following the date of separation.

R994-403-109b.  Registration, Workshops, Deferrals -
General Definition.

(1)  A claimant shall register for work at an Employment
Center unless, at the discretion of the Department, registration
is waived or deferred.  Thereafter, he must continue to report, as
required by the Department.

(2)  Failure, without good cause, to register for work or to
report to the Department, when required, may result in a denial
of benefits.  Good cause for failure to register for work or to
report to the Department when required will be established by
evidence that the claimant was prevented from registering or
reporting.  The proof of inability to register or report may raise
an availability issue.

R994-403-110b.  Job Search Workshops and Conferences.
The Department may require attendance at special

conferences or workshops designed to assist claimants with job
seeking skills, developing resumes, telephone usage, personal
interviewing techniques, and other, necessary skills.  Failure,
without good cause, to participate in a Job Search Workshop or
other required conference may result in a denial of benefits in
accordance with Section R994-403-109b.  The denial will begin
with the week the claimant failed to attend the workshop or
conference and ends with the week he contacts the Department
and schedules an appointment to attend the next available
session.

R994-403-111b.  Deferral of Work Application.
(1)  The Department may elect to defer the work

registration requirement.  If a claimant is placed in a deferred
status, he is not required to actively seek work, but must meet all
other availability requirements of the Act.  Employers shall be
notified when former employees filing for benefits are not
required to seek work with other employers.  Deferrals are
generally limited to the following circumstances:

(a)  Labor Disputes.
If a claimant is unemployed due to a labor dispute, he may

have his work application deferred while an eligibility

determination under Subsection 35A-4-405(4) is pending.  If
benefits are allowed, he must register for work immediately.

(b)  Union Attachment.
If a claimant is a union member in good standing, is on the

out of work list or otherwise eligible for referral to union work
and has received substantially all his base period employment
through the union, he may be eligible for a deferral.  If a deferral
is granted to a union member, it shall not be extended beyond
the mid-point of the claim unless the claimant can demonstrate
he has a reasonable expectation of obtaining employment
through the union.

(c)  Employer Attachment.
If a claimant is attached to a regular employer with a

definite date of recall, he may have his work registration
deferred to the date of recall.  However, the deferral should not
extend beyond the mid-point of a claim or for more than ten
weeks.

(d)  Three Week Deferral.
A claimant who obtains an offer of full-time work to begin

on a definite date within three weeks, shall be deferred for that
period.

(e)  Seasonal.
A claimant may be deferred when, due to seasonal factors,

work is not available in his established, base period occupation,
if other suitable work is not available in the area.

R994-403-112b.  Four Week Delayed Work Registration.
A new claimant may be given the option, at the discretion

of the Department, to delay completion of the department’s work
application until the fifth consecutive week of filing.  However,
claimants are required to actively seek work each week.  A
claimant who wishes to complete a work application when filing
a new claim may do so.  A claimant whose work application is
not otherwise deferred, must register for work during the fifth
week of eligibility.

R994-403-113b.  Not Eligible for Deferral.
There are specific groups of claimants who may not have

their work applications deferred.  Claimants who are filing for
special federal benefits that require a work search are not
eligible for deferrals unless Department approval for training
has been granted.

R994-403-114b.  Profiled Claimants.
(1)  Individuals who are likely to exhaust unemployment

benefits will be identified through a profiling system and
required to participate in reemployment services.  These services
may include job search workshops, job placement services,
counseling, testing, and assessment.

(2)  To be excused from reemployment services, the
claimant must show:

(a)  that he has completed equivalent services within the
twelve month period immediately preceding the date he is
scheduled for reemployment services; or

(b)  that he had justifiable cause for not participating in
reemployment services.  Justifiable cause is established if the
claimant’s failure to participate is reasonable for the
circumstance or beyond his control.

(3)  Failure to participate in reemployment services without
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justifiable cause will result in a denial of benefits beginning with
the week the claimant refuses or fails to attend scheduled
services and continuing until the week he contacts the
Employment Center to arrange participation in the required
reemployment service.

(4)  A claimant who fails to participate in reemployment
services will have his availability for work evaluated under the
rules of Subsection 35A-4-403(1)(c).

R994-403-115c.  Able and Available - General Definition.
The primary obligation of the claimant is to become

reemployed.  A claimant may meet all of the other criteria
established for eligibility but, if he cannot demonstrate ability,
availability, and an active good faith effort to obtain work,
benefits cannot be allowed.  A principal requirement of the
Employment Security Act is that the claimant must be attached
to the labor force.  This means the claimant can have no
encumbrances to immediate acceptance of full-time work.  He
must be actively engaged in efforts to obtain employment.  He
must have the necessary means to become employed including
tools, transportation, licenses, and child care.  He must desire to
obtain employment.  The main reason for his continued
unemployment must be the lack of suitable job opportunities.
There is a presumption of non-availability when an individual
voluntarily leaves work, has physical or mental restrictions, or
is otherwise responsible for becoming or remaining
unemployed.  The only exception to the requirement to be
available for, actively seeking and able to accept work is
established under Subsections 35A-4-403(2)(a)and 35A-4-
403(2)(b) for Department Approval, which defines availability
for those in approved schooling in other terms.

R994-403-116c.  Able.
(1)  Physical or Mental Impairments.
The claimant has the responsibility to show that he has no

physical or mental impairments which would preclude
immediate acceptance of full-time work.  A recent history of
employment is one indication of a claimant’s ability to work.  If
there has been a change in the claimant’s physical or mental
capacity since his last employment, there is a presumption of
inability to work which must be overcome by competent
evidence that there is some reasonable likelihood that jobs exist
which the claimant is capable of performing before
unemployment insurance benefits can be allowed.  Pregnancy is
treated the same as other physical limitations.

(a)  Past Work History.
If an individual earned his base period wages while

working with a physical or mental impairment, and is otherwise
eligible, and is willing to accept any work within his ability and
is actively seeking that work, his unemployment is due to lack
of employment opportunities and not due to inability to work.
Under these circumstances, benefits should not be denied solely
on the basis of the physical or mental disability.

(b)  Medical Verification.
When an individual has a physical or mental impairment,

medical information from a health care specialist is one form of
evidence used to determine the claimant’s ability to work.  The
competent specialist’s recommendations are presumed to be
accurate with regard to the claimant’s ability to work; however,

the claimant may overcome the opinions of specialists by
showing other evidence that the impairment does not interfere
with ability to work.  If the claimant is not currently under
professional care, verification may not be required.

(2)  Temporary Disability.
A claimant’s ability to work may be affected any time there

is an illness or injury that is expected to continue for a short
period of time.

(a)  Medical Absence from Work.
A claimant is not eligible for benefits if he is not able to

work at his regular job due to a temporary disability provided
the employer has agreed to allow him to return to his job when
he is able to do the work.  In this case, the claimant’s
unemployment is due to an inability to work rather than lack of
available work.  The claimant is not eligible for benefits even if
there is other work he is capable of performing with his
disability.

(b)  No Employer Attachment.
If the claimant has been separated from employment with

no expectation of being allowed to return when he is again able
to work, or his temporary disability occurred after he became
unemployed, benefits may be allowed even though he cannot
work in his regular occupation provided he can show there is
work he is capable of performing, and for which he reasonably
could be hired.  The claimant must also meet other eligibility
requirements including making an active work search.

(3)  Hospitalization.
While a claimant is hospitalized, he is not able to work

unless the hospitalization is on an out-patient or residency basis
and there is professional verification that the claimant is not
restricted from immediately working full-time.  Immediately
following hospitalization, a rebuttable presumption of physical
inability continues to exist for the period of time needed for
recuperation or adjustment.

(4)  Workers’ Compensation.
(a)  Compensation for Lost Wages.
A "Temporary Total" award of workers’ compensation is

made initially to replace lost wages based on a conclusion that
the individual is unable to work.  If the claimant has been
granted an award based on his contention or medical
verification that he is unable to work, eligibility for
unemployment insurance benefits cannot be established.  When
the claimant is no longer entitled to a Temporary Total award he
must file his unemployment insurance claim within 90 days after
he is released for work to establish a claim using wage credits
earned prior to the injury.  Section 35A-4-404 details claimant
eligibility for benefits after receiving workers’ compensation or
occupational disease compensation. He will not be considered
able to work without a medical release or other evidence that he
is able to perform full-time work.

(b)  Subsequent Awards.
The worker may subsequently receive a "permanent partial"

or "permanent total" award under the state workers’
compensation laws.  A claimant may be eligible for
unemployment insurance benefits while receiving an award if he
can show he is able and available to perform any full-time work
which he reasonably could expect to obtain even though he has
a physical or mental impairment.  However, the receipt of such
an award may raise a presumption of non-availability, which is
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determined consistent with the preceding provisions dealing
with physical or mental impairments.  Disability payments are
not reportable as wages under Subsection 35A-4-401(3).

R994-403-117c.  Available.
(1)  General Requirement.
The primary obligation of a claimant is to be available for

full-time work.  Any restrictions on availability, whether self-
imposed or beyond the control of the claimant, lessen his
opportunities to obtain or accept suitable work.  When a
claimant was recently employed under restrictive conditions and
is unemployed for some other reason, the claimant shall initially
be considered available without regard to that restriction.
However, a claimant cannot continue to restrict his availability
to certain hours, types of work, rate of pay, or conditions not
usual or customary in his occupation, trade, or industry and still
maintain his eligibility for benefits.  The claimant must be
available for any work which meets the suitable work test as
defined in Subsection 35A-4-405(3) and Section R994-405-309.

(a)  Requirement for Modification of Restrictions.
The number of weeks permitted before restrictions, beyond

what is customary for the occupation, must be modified will
depend upon: prospects of employment, severity or number of
restrictions, extent of work search efforts, and the average time
required to become reemployed considering the entire labor
market and the specific occupation.  Other types of restrictions
which could interfere with reemployment include residence
outside the normal service area of an Employment Center, lack
of transportation, domestic problems, school attendance,
military obligations, church or civic activities.  When
modifications of restrictions are required, the claimant shall be
expected to contact employers and make work applications
consistent with the modifications to enhance employability.
Necessary changes will also be made on his Employment Center
work application to facilitate referrals to prospective employers.

(i) At least four weeks shall be allowed during which the
claimant may restrict his availability to work consistent with the
base period employment which was most advantageous to him
before modifications of restrictions would be required.  During
the fifth week of the claim, if a restriction contributes in any way
to the continuing unemployment, the claimant shall be advised
by a Department representative that he has restrictions that
reduce his chances of becoming employed and adjustments will
be required to maintain eligibility.  Failure to follow reasonable
advice from the representative may result in a conclusion of
non-availability.

(ii)  The maximum number of consecutive weeks that a
claimant may be eligible for benefits while having restrictions,
beyond those customary in the occupation, shall be half the
number of weeks of his claim.

(2)  How Use of Time Affects Eligibility.
A claimant cannot be considered as meeting the

requirement of being available for work if he is involved in any
activity which precludes acceptance of employment.  It is not the
intent of the Act to subsidize vacations, personal pursuits, no
matter how compelling, or other leisure time activities that
would in any material way interfere with immediate
reemployment.  While it is not expected that a claimant will be
confined to his home or telephone at times not actually engaged

in work seeking activities, a claimant shall not be considered
available for work if he is precluded for any reason from
accepting work.  Examples of activities which preclude a
claimant from accepting work include: absence from the area
where he is living or willing to accept employment,
hospitalization, illness, incarceration, vacation, time spent in
conjunction with funerals or other family gatherings, or time
spent on any activity which cannot be immediately abandoned
or interrupted to seek and accept work.

(a)  Rebuttable Denial of Benefits.
Any activity which occupies the claimant for more than 24

consecutive hours during his normal working days, shall be
presumed to adversely affect the claimant’s opportunities to seek
and accept employment and therefore he shall be determined
ineligible for benefits.  Days customarily worked in the
claimant’s occupation includes as appropriate, weekends and
holidays, or business days which are Monday through Friday.
Activities which may adversely affect opportunities to obtain
employment include travel, incarceration, illness,
hospitalization, self-employment, civic or church activities, or
any other leisure time activity that would interfere with
immediate reemployment.  This presumption can be overcome
by a showing that the activity did not preclude offers of work,
referrals to work, contacts from an Employment Center, or an
active search for work.  For example, if the claimant had been
in contact with an employer and was told that he would be
called, it must be presumed that if the claimant was absent from
his residence beyond what is usual for daily activities, he may
have missed an offer of work.  Unless the employer verifies that
no attempt was made to contact the claimant, benefits will be
denied.  However, when a claimant is away from his residence
but has made arrangements to be contacted and can return
quickly enough to respond to any opportunity for work, the
presumption of non-availability may be overcome.  The
conclusion of non-availability may also be overcome in the
following circumstances:

(i)  Travel Which is Necessary to Seek Work.
If it is necessary to travel to seek work, the travel is not

delayed and primarily for the purpose of applying for or
accepting a job, such travel shall not result in a denial of
benefits regardless of the number of days required for the trip.

(ii) Definite Offer of Work or Recall.
If the claimant already had, or obtained a definite offer of

full-time employment or date of recall to begin within three
weeks, he has demonstrated his attachment to the labor market
and accomplished the purpose of the work search.  Therefore, he
does not have to demonstrate further availability provided there
is no reasonable expectation that the date of hire will be
changed.  He is no longer required to seek other work.
Therefore, in this limited circumstance, if being away for short
periods of time or otherwise removing himself from the labor
market does not adversely affect his reemployment, benefits
may be allowed provided he has made arrangements to be
contacted.  Benefits shall nevertheless be denied for a week of
substantial illness or hospitalization because the statute requires
that a claimant be able to work.

(iii)  Jury Duty or When Court Attendance is Required.
If a claimant is not available to seek or accept work

because he is before any court due to a lawfully issued summons



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 402

where he is neither a defendant or a plaintiff, or his presence is
required by the court for jury duty, he will not be denied
benefits.  Since jury service or court attendance is a public duty
required by law, an otherwise eligible claimant will be
considered available for work unless he has employment which
he is unable to continue because of his court duties, or is offered
available, suitable employment, which he refuses or delays
because of his court service.  The time spent in court service is
not a personal service performed under a contract of hire in an
employment situation; therefore, even though it involves an
individual’s full time, he is not considered employed.

(b)  Non-Rebuttable Denial of Benefits.
(i)  Refusal of Work.
A claimant generally demonstrates that he is not available

for work if there is any suitable work he does not or cannot
accept.  If he was not available for work, even though he had
valid reasons for not accepting the work, benefits will not be
allowed for the week or weeks in which the work could have
been performed.  Benefits would also be denied when a claimant
fails to be available for job referrals or a call to work under
reasonable conditions consistent with a previously established
work relationship.  Examples of when this would apply include
referral attempts from: a temporary employment service, a
school district for substitute teaching, or any other employer for
which work is "on-call."

(ii)  Failure to Perform All Work During the Week of
Separation.

(A)  Benefits will be denied for the week in which
separation from employment occurs if the claimant’s
unemployment was caused because he was not able or available
to do his work.  In this circumstance, there is a presumption of
continued inability or unavailability and an indefinite
disqualification will be assessed until there is proof of a change
in the conditions or circumstances.

(B)  If the claimant was absent from work during his last
week of employment and he was not paid for the day(s) of
absence, benefits will be denied for that week.  The claimant
will be denied benefits under this Section regardless of the
length of the absence.

(3)  Hours of Availability.
(a)  Full-Time.
To meet the availability requirement, a claimant must be

ready and willing to immediately accept full-time work.  Full-
time work generally means 40 hours a week, but may vary due
to customary practices in an occupation.  If the claimant was last
employed less than full-time, there is a rebuttable presumption
that the claimant continues to be available for only part-time
work.

(b) Full-Time Work for Permanently Disabled Claimants.
If a claimant has an actual physical limitation and therefore

is available for less than the customary full-time hours of work,
all of the following circumstances would have to be met before
the claimant could be considered available for work as required
for eligibility:

(i)  The claimant must be able to work, but must have an
actual involuntary physical limitation.  There must be substantial
evidence of the nature, duration, prognosis and severity of the
medical limitation to establish that it clearly leaves the claimant
incapable of customary full-time hours of work.  A limitation of

hours caused by other than physical limitation may not be
considered; and

(ii)  The prior work must have been substantial in amount
but part-time, at least throughout the claimant’s base period.
"Substantial" is defined as over 50 percent of the hours
customarily worked in the occupation.  It must have been part-
time because of the physical limitations as described in the
preceding paragraph; and

(iii) An active local market of employment must exist for
workers in claimant’s occupation under the conditions within
which the claimant is capable of working; and

(iv)  The claimant must be making a current active personal
search for work.

(c)  Other Than Normal Working Hours.
If the claimant worked for an employer under other than

normal working hours and the adjustment was made to
accommodate the peculiar circumstances of the claimant,
availability for normal full-time work as defined for the industry
is not established, even though the hours previously worked by
the claimant may have been 40 or more.

(4)  Wage Restrictions.
(a)  No claimant will be expected as a condition of

eligibility to accept a wage that is less than the state or federal
minimum wage, whichever is applicable, or a wage that is
substantially less favorable to the claimant than wages
prevailing for similar work in the locality.  Benefits cannot be
allowed if the claimant is restricting himself to a wage that
clearly is not available.  The following are the limits that a
claimant may place on his wage demands while maintaining
eligibility:

(i)  At the initial time of filing the claimant may not restrict
his wage requirements to an amount greater than the highest
wage earned during his base period or the highest wage
available in the locality, whichever is lower, and there must be
some reasonable expectation that work can be obtained at that
wage.

(ii)  After four consecutive weeks of filing the claimant
may be instructed by a Department representative that he must
be available for any wage earned during the base period of the
claim, if the highest wage earned during the base period is not
reasonably available.

(iii)  When the claimant has been filing continuously for a
period of time equal to 1/3 of the maximum number of weeks of
his entitlement, he cannot require a wage higher than the lowest
wage he earned during his base period.

(iv)  After filing continuously for 1/2 of his weeks of
entitlement, he must be willing to accept a 10% reduction from
the lowest base period wage if his wage requirement is higher
than the prevailing wage for his occupation because it shall be
concluded that his continued unemployment is at least in part
due to his wage demand.  He must also gradually make
additional reductions in his wage demand as necessary to reach
a wage demand equal to the prevailing rate for similar work in
the locality by the time he has filed continuously for 2/3 of his
weeks of entitlement.

(v)  After filing continuously for 2/3 of his weeks of
entitlement, a claimant must be willing to accept the prevailing
wage for similar work in the locality.

(vi)  When a claimant reopens a claim after employment,
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he must be willing to accept the wage last earned and make
additional reductions as required after continuous weeks of
filing.  If the claimant has had intervening employment at the
higher wage, the wage reductions will not be required until he
has received those portions of his benefits in consecutive weeks
of filing.

(b)  Evidence of the claimant’s compliance with this
requirement will be shown by the wage the claimant indicates as
acceptable on work applications when applying for work with
prospective employers, or on work applications with
Employment Centers.

(c)  Exception for Deferred Claimants.
The provisions of this section shall not apply to those

claimants who qualify for deferrals as explained in the
Subsection 35A-4-403(1)(b) and R994-403-203.

(5)  Type of Work.
(a)  One of the purposes of the unemployment insurance

program is to help a claimant to preserve his highest skill by
providing an income during a period of unemployment during
which the claimant can seek work similar to that which he had
prior to becoming unemployed.  A skill is defined as a
marketable ability which was developed over an extended period
of time by training or experience that could be lost if not used.
It is not the intent of the program to subsidize individuals who
wish to improve their employment status.  The following are the
limits that a claimant may place on the type of work he is willing
to accept and maintain eligibility:

(i)  At the time of filing an initial claim or reopening a
claim following employment, a claimant may restrict his
availability to the highest skilled employment performed during
his base period provided he has a reasonable expectation of
obtaining that type of work.  A claimant who is not willing to
accept employment consistent with that performed during the
base period must show some compelling reason for that
restriction in order to be considered available for work.

(ii)  After the claimant has filed continuously for 1/3 of his
weeks of entitlement, a claimant shall not be eligible for benefits
unless he is willing to accept work in all the occupations in
which he worked during the base period of his claim.  However,
the Department representative may advise the claimant after four
consecutive weeks of continuous filing that his work search
needs to be expanded to include other base period occupations.

(iii)  After the claimant has filed continuously for 2/3 of the
weeks of his entitlement, availability is not demonstrated unless
the claimant is willing to accept work in other occupations that
he is reasonably fitted to perform by past experience or training
or to which his skills could logically be transferred.

(b)  Contract Obligation.
If a claimant is restricted due to a contract obligation with

a former employer from competition with or acceptance of
employment in the claimant’s regular occupation, the claimant
would not be eligible for benefits unless he can show that there
is another occupation for which he has sufficient skills or
training in which he could reasonably obtain employment, and
he is actively seeking that type of work.

(c)  Restriction to Former Employer.
If a claimant is not willing to consider or accept work

except with a former employer and does not have a definite date
of recall within the period of time during which a deferral could

be granted in accordance with Subsection 35A-4-403(1)(b) or
Section R994-403-203 he cannot be considered available for
work.  One indication of the claimant’s restriction to a former
employer is a failure to actively seek other permanent
employment.  However, the claimant may be eligible for
benefits even though he chooses to remain available for recall
to a former employer and does not qualify for a deferral if he is
actively seeking temporary work which he reasonably could
obtain.  Such temporary work may have to be in a different
occupation and at a lower rate of pay.  Therefore, the claimant
will have to make such adjustments in his attitudes and on work
applications to establish eligibility.

(6)  Employer/Occupational Requirements.
If the claimant does not have the license or special

equipment customarily required for the type of work he wants
to obtain, the claimant cannot be considered available for work
unless there are other types of work which he is actively seeking
and has a reasonable expectation of obtaining, based on his
skills and abilities.

(7)  Temporary Availability.
When an individual is limited to temporary work because

of anticipated military service, school attendance, travel, church
service, relocation, or any other anticipated restriction on the
claimant’s future availability, availability is only established if
the claimant is willing to accept, and is actively seeking
temporary work.  The claimant must also show there is a
realistic expectation that the type of work sought is available on
a short-term basis.  A claimant may have to accept work in
another occupation if short term employment is not customary
in his regular occupation.  Evidence of a genuine desire to
obtain temporary work may be shown by registration with and
willingness to accept work with temporary employment
services.

(8)  Distance to Work.
(a)  Customary Commuting Patterns.
A claimant must be available and willing to commute

within reasonable commuting patterns for his occupation and
community.  The claimant must show that he has reasonable
access to transportation, whether public or private.  Acceptable
means of transportation include: walking, bicycling, public
busses, taxis, private vehicles including motor bikes and
scooters, riding with friends, relatives, co-workers or in car
pools.  If the claimant used means other than private
transportation in order to earn wage credits, availability is
established for as long as there exists a labor market available to
the claimant within his ability and willingness to commute.

(b)  Removal to a Locality of Limited Work Opportunities.
The individual who moves from an area of substantial work

opportunities to an area of limited work opportunities must
demonstrate that the new locale has work for which he is
qualified and willing to perform.  If the work which the claimant
can and will perform is so limited in the new locale that he has
little expectation of becoming reemployed, his continued
unemployment is the result of the move and not the failure of
the labor market to provide opportunities for employment.
Once this has been established, after the claimant has had an
opportunity to explore the labor market, he is no longer eligible
for benefits because he has removed himself from the labor
market.  If a claimant moves to an area where there is no work
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which the claimant can do, benefits shall be denied immediately.
(9)  Retirement.
(a)  When a claimant is retired there is a presumption of

withdrawal from the labor market, regardless of the reason for
the retirement, because a retired claimant may have fewer
incentives to work than other claimants.  Circumstances which
cause a presumption that a retired individual lacks attachment to
the work force are:

(i)  income sufficient to meet financial requirements,
(ii)  income or retirement penalties which motivate against

substantial employment,
(iii)  intended uses of leisure time including hobbies, travel,

civic or church responsibilities,
(iv)  the absence of a plan and program for becoming

employed consistent with realistic opportunities for employment
of a retired individual,

(v)  personal circumstances of the claimant’s spouse,
(vi)  health,
(vii)  consistency, intensity, and reasonableness of efforts

to obtain work.
(b)  If the retired claimant can show by his actions that he

is genuinely interested in obtaining employment and he is
actively seeking work, benefits may be allowed provided he
meets other requirements for eligibility.

(10)  Other Restrictions.
(a)  School.
A claimant attending school who has not been granted

"Department approval" must meet all requirements with respect
to being able, available and actively seeking work.  Areas that
need to be examined when making an eligibility determination
with respect to a student include reviewing a claimant’s work
history while attending school, coupled with his efforts to secure
full-time work.  If the hours of school attendance conflict with
the claimant’s established work schedule or with the customary
work schedule for the occupation in which the claimant is
seeking work, benefits will generally be denied.  An announced
willingness on the part of a claimant to discontinue school
attendance or change his school schedule, if necessary, to accept
work, must be weighed against the time already spent in school
as well as the financial loss the claimant may incur if he were to
withdraw.

A presumption of non-availability may also be raised if a
claimant moves, for the purpose of attending school, from an
area with substantial labor market to a labor market with more
limited opportunities.  In order to overcome this presumption,
the claimant must demonstrate there is full-time work available
in the new area which he could reasonably expect to obtain.

(i)  Employment of Youth.
Title 34, Chapter 23 of the Utah Code imposes limitations

on the number of hours youth under the age of 16 may work.
The following limitations do not apply if the individual has
received a high school diploma or is married.  An age
certification issued by the school merely gives correct age, not
authority to work.  Claimants under the age of 16 who do not
provide proof of meeting one of these exceptions are under the
following limitations whether or not in student status because
they have a legal obligation to attend school.  Youth under the
age of 16 may not work:

(A)  During school hours except as authorized by the

proper school authorities,
(B)  Before or after school in excess of 4 hours a day,
(C)  Before 5:00 a.m. or after 9:30 p.m. on days preceding

school days,
(D)  In excess of 8 hours in any 24 hour period,
(E)  More than 40 hours in any week.
(b)  Domestic Obligations.
(i)  When a claimant has an obligation to care for children

or other dependents, he must show that other arrangements for
the care of those individuals has been made for all hours that are
normally worked in the claimant’s occupation and must show a
good-faith, active work search effort.

(ii)  Following childbirth, there is a period of time when
the need or desire to care for the newborn infant is stronger than
the desire or need to work.  Since an infant cannot be left
without proper supervision, it is presumed that the mother has
the obligation to care for the infant and she is not available for
work until arrangements are made for the child’s care.  A re-
entry into the labor market is not established until the claimant
has indicated a desire to re-enter the labor market by making all
necessary physical and mental adjustments, and other
arrangements, to enable her to work and she has demonstrated
this by beginning a good faith, active search for work.  The
claimant must also be willing to accept work at a wage
consistent with Subsection R994-403-117c(4), even though
faced with additional child care expenses.

R994-403-118c.  Work Search.
(1) General Requirements.
The Employment Security Act requires, by direct statutory

language, that a claimant must act in good faith in an active
effort to secure employment each and every week for which
benefits are claimed.  Efforts to find work must be judged by the
standards of the occupation and the community.  What
constitutes an active good faith search for work for a
professional person, may be different from the active good faith
search for a non-professional person.  It may not be appropriate
for professionals to call in person upon prospective employers
without first submitting resumes and making an appointment by
phone.  However, in the case of a non-professional,
unannounced personal contacts are appropriate and acceptable.

(2)  Active.
An active effort to look for work is generally interpreted to

mean that a claimant should contact, in person, a minimum of
two employers not previously contacted each week who would
hire people in the occupation which the claimant has work
experience or would otherwise be qualified and willing to
accept employment.  Although the minimum number of contacts
required by the Department without specific instructions is two,
individuals genuinely desirous of obtaining employment will
generally make a work search in excess of the minimum
requirement.  Because the primary obligation of the claimant is
to become re-employed, not merely to comply with the
requirements of the Department, claimants are encouraged to
develop a realistic plan for becoming re-employed which may
mean making more than the minimum number of contacts.
However, Department representatives, after taking into
consideration the type of work the claimant is seeking and the
opportunities available for contacting employers who could
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reasonably be expected to hire in those occupations, may
individually advise claimants of a specific number of in-person
contacts the claimant is expected to make each week.  The
Department may not assign varying number or types of contacts
for claimants in the same occupation or locality, as work search
requirements should be consistent for all claimants in similar
occupations unless unique circumstances warrant a reduction in
the requirement.  Failure of a claimant to make at least the
minimum number of in-person contacts as instructed by a
Department representative shall create a rebuttable presumption
that the claimant is not making an active work search.  The
claimant may overcome this presumption by showing that he has
pursued a job development action that would be at least as likely
to result in employment as the specific minimum number of
employer contacts given him by the Department representative.
Reading the classified section of the newspaper, canvassing
employers indiscriminately by telephone, writing resumes,
contacting friends or church representatives, or looking at the
bulletin board in the Employment Center, do not replace the
need for in-person contacts because they do not allow the
claimant to complete a work application or to be immediately
considered for hire.

(3)  Good Faith.
Good faith efforts are defined as those methods which a

reasonable person, anxious to return to work, would make if
sincerely desirous of obtaining employment.  A good faith effort
is not established simply by making a specific number of
contacts to satisfy the Department requirement.  A good faith
effort requires that the claimant, when contacting employers,
emphasize his interest in the job and conduct himself in such a
way as to provide the maximum possibility of his being
considered for hire.  He should contact employers at the
designated time, place and in the manner specified.  He should
be dressed and groomed appropriate for type of work he is
seeking and present no unreasonable restriction on acceptance
of the work.  Answers on employment applications should be
reasonable, honest, show a genuine interest in obtaining
employment, and emphasize those skills, experience or aptitudes
which the claimant has that are consistent with the job
requirements.  Contacts should be made directly with persons
having the authority to hire.

(4)  Union Attachment.
(a)  Union attachment is sufficient to meet the requirements

of an active work search if the claimant is eligible for a deferral
as established under Subsection 35A-4-403(1)(b).  When a
claimant is deferred, it is because he has reasonable prospects of
employment through the union and his union attachment puts
him in contact with the majority of the employers he normally
would be expected to contact.  Therefore, for those claimants
who meet the qualification for deferral, the union attachment is
an acceptable substitute for a personal work search.

(b)  If the claimant is not in a deferred status because he did
not earn substantially all his wage credits in employment as a
union member or the deferral has ended, he must meet the
requirements of an active, good faith search for work by
personally contacting employers in addition to contacts with the
union.  This work search is required even though unions may
have regulations and rules which penalize members for making
independent contacts to try to find work or for accepting non-

union employment.

R994-403-119c.  Extended Benefit Requirements.
Extended benefits are those additional benefits paid in

times of high unemployment.  Claimants filing for extended
benefits established under specific state or federal programs are
required to be available under different conditions and make a
more extensive work search effort than is required of claimants
receiving regular program benefits.  Disqualification for failure
to meet the work search requirements are made in accordance
with extended benefit rules established under Sections 35A-4-
402 and R994-402-201 through R994-403-113. Other special
programs may be governed by various sections of the Act or
federal public laws.

R994-403-120c.  Burden of Proof.
Proof of eligibility for benefits is the responsibility of the

claimant.  The claimant has an obligation to report any
information that might affect his eligibility and provide any
information requested by the Department which is required to
establish that he is able, available, and actively seeking work.
He must keep a detailed record of the employers contacted each
week for which benefits are claimed.  The records will include
the company name, address and telephone number, date of
contact, type of work, name of the person contacted, and the
results of the contact.

R994-403-121c.  Period of Ineligibility.
(1)  Eligibility for benefits is established on a weekly basis.

When the claimant has demonstrated that he is not able or
available for work or actively seeking work, there may be a
presumption that the circumstances will continue and an
indefinite disqualification may be assessed.  This
disqualification shall end when the claimant establishes that
conditions have changed and he meets the requirements for
eligibility.  A claimant may have his eligibility under Subsection
35A-4-403(1)(c) of the Act reconsidered on a weekly basis by
reporting to the local office and requesting a reassessment of his
eligibility following a disqualification.

(2) If lack of a good faith work search is established with
regard to prior weeks, a disqualification will be for only the
weeks in which the work search was inadequate and not in
excess of four weeks preceding the interview unless benefits
were allowed on the basis of false reports by the claimant of
work search contacts.  The Department shall disqualify all
weeks in which it is discovered that a claimant was not able or
available to accept work without regard to the four-week
limitation.

R994-403-122e.  Failure to Furnish Information.
Fundamental to the proper administration of the

Unemployment Insurance Program is the gathering and
exchange of information.  When a claimant or employer cannot
or will not provide information, proper determinations with
regard to the claimant’s eligibility cannot be made.  The failure
of the claimant to provide information may come at various
times during the benefit year, and to avoid improper payments,
benefits must be denied under Subsection 35A-4-403(e) until
the information is provided.  Where time limitations are not
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prescribed by law, the claimant and employer must be allowed
a reasonable amount of time to provide the information
requested by the Department.

R994-403-123e.  Period of Disqualification.
For failure to provide wage or separation information or

any other information identified at the initial filing of the claim,
the disqualification period begins with the effective date of the
claim.  All other denials will begin with the week in which the
allotted time for responding ends.  In all cases, the
disqualification will continue until the Saturday of the week
prior to the week in which the claimant provides the information
or contacts the Department to make arrangements to provide the
information, whichever is first.

R994-403-124e.  Good Cause.
No disqualification or penalty will be assessed under this

provision of the law if the claimant or employer can show good
cause for failing to provide the information within the time-
frame as requested.  Good cause, as it applies to this section of
the law, may be established if the claimant or employer makes
reasonable attempts to provide the information within the time-
frame requested, or the claimant or employer was prevented
from complying due to circumstances which were compelling or
beyond their control.

R994-403-125e.  Information Claimants Must Provide.
(1)  Utah law requires that the claimant’s weekly benefit

amount be computed based upon his total wages for insured
work during his base period.  The wage information must be
requested from employers based on the employment reported by
the claimant.  The claimant has failed to provide information
necessary to establish his claim if he does not list all base period
employers and provide the correct business name and address
for each employer listed.  If, after being found monetarily
ineligible, he subsequently identifies sufficient additional
employment to establish a claim, the monetary determination
will be revised to include the additional employment and
benefits may be allowed under Subsection R994-403-125e(2)
after the disqualification period.

(2)  Claimants must provide information which is needed
to determine eligibility as requested on the initial claim form, or
on any other official document of the Department.  Claimants
are required to correctly report the reasons for separation from
past employers when filing a new claim, reopening a claim, or
any time the claimant is separated from employment during the
benefit year.  The Department may require a complete statement
of the circumstances precipitating the separation.  Information
with regard to work search and other availability restrictions
may be requested by the Department on a regular basis.
Claimants may be required to provide documentary information,
including medical reports, class schedules and school grades.

(3)  Benefits may also be denied when claimants fail to
report at the time and place designated for an in-person
interview with a Department representative which is necessary
to determine claimant eligibility or make job referrals.

R994-403-126e.  Wage Information.
It is the employer’s responsibility to report correct wage

information.  The claimant may be requested to supply wage
information.  However, since it is not the claimant’s
responsibility to report wage information, no disqualification
will be assessed for failure to do so under Subsection 35A-4-
403(1)(e).

R994-403-127e.  Reporting Incorrect Information.
Providing incomplete or incorrect information shall be

treated the same as a failure to provide information if the
incorrect information results in an improper decision with
regard to the claimant’s monetary or non-monetary eligibility.
This includes failure to report or list all work search contacts as
requested at eligibility interviews or on written documents.

R994-403-128e.  Overpayments.
If benefits have been improperly allowed based on the

claimant’s failure to provide information, or based on incorrect
information provided by the claimant, the resultant overpayment
may be assessed in accordance with Subsection 35A-4-406(4).

R994-403-129e.  Employer Penalty.
If the employer fails to provide wage information as

requested on Form 625, or separation information as requested
on Form 606, he relinquishes his rights with regard to the
affected claim and ceases to be an interested party with respect
to that claim.  The employer may raise questions concerning the
claimant’s eligibility with the Department which may then
choose to exercise continuing jurisdiction with respect to the
claim, under Subsection 35A-4-406(2)  The Department may
subpoena or call the employer and claimant as witnesses to
determine the claimant’s eligibility.  The employer will not be
eligible to appeal decisions with regard to the claimant’s right to
benefits and relief of charges resulting from payments to that
claimant will not be granted.  However, if the Department
exercises continuing jurisdiction and denies benefits, any
overpayment established and collected will be credited to the
employer’s benefit ratio account.

R994-403-131g.  Eligibility for Benefits and Requalifying
Wages - General Definition.

When establishing a new claim, a claimant may have
unused wage credits sufficient to establish monetary elibibility
for a subsequent claim.  However, before benefits may be paid
on the subsequent claim, a claimant who has received during the
first benefit year must have worked since the beginning of that
benefit year.

R994-403-132g.  Subsequent Employment in Insured Work.
Each of the following three elements must be satisfied to

meet the requirements of Subsection 35A-4-403(1)(g):
(1)  Work must have been performed after the effective

date of the original claim, but not necessarily during the benefit
year of the original claim.

(2)  Actual services must have been performed, not just the
establishment of insured wages attributable to a period of time
subsequent to the effective date of the original claim including
vacation, severance pay, or a bonus.

(3)  Earnings from insured work must be equal to at least
six times the weekly benefit amount of the original or
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subsequent claim, whichever is lower.  Insured work is
employment subject to state or federal unemployment insurance
programs, including railroad employment and active military
duty.  Active military duty includes any duty authorized by
military orders, even if insufficient to monetarily qualify an ex-
service member for a claim totally based on military wages.

R994-403-133g.  Period of Disqualification.
(1)If a claimant satisfies the requirements of monetary

eligibility under Subsection 35A-4-403(1)(f) he may establish
a new claim. However, benefits shall be denied under
Subsection 35A-4-403(1)(g) from the effective date of the claim
and continuing until the week the claimant provides proof of
insured earnings equal to at least six times his weekly benefit
amount.

(2)  Exception to Disqualification
The provisions of Subsection 35A-4-403(1)(f), do not

apply unless the claimant actually received benefits during the
original benefit year.

R994-403-201.  Department Approval - General Definition.
Unemployment insurance is not intended to subsidize

schooling.  However, it is recognized that training may be a
practical way to reduce chronic and persistent unemployment
due to a lack of work skills, job obsolescence or foreign
competition.  The Employment Security Act limits the extent to
which unemployment funds may be expended on behalf of
claimants who need training.  With the exception of very short-
term training, Department approval is intended for classroom
training as opposed to on-the-job training.  Department approval
is to be used selectively and judiciously.  It is not to be used as
a substitute for selective placement, job development, on-the-job
training, or other available programs.

R994-403-202.  Request for Department Approval.
Department approval shall not be granted unless a claimant

would be disqualified under Subsection 35A-4-403(1)(c) due to
school attendance.  After it has been determined the claimant’s
school attendance is disqualifying under Subsection 35A-4-
403(1)(c) he must submit a written request before Department
approval shall be considered.

R994-403-203.  Availability Requirements.
If Department approval is granted, the Act provides relief

from the requirement to seek and accept work after the training
begins.  A claimant must make a work search prior to the onset
of training, even if he has been advised that the training has
been approved.  However, a claimant shall not be required to
conduct an active work search each week while in school or
during the break period between successive terms as long as that
break period is four weeks or less.  A claimant attending
approved schooling shall be placed in a deferred status and shall
not be required to register for work.  In addition, benefits shall
not be denied when work is refused as satisfactory attendance
and progress in school serves as a substitute for the availability
requirements of the Act.  Absences from school shall not result
in a denial of Department approval if a claimant can demonstrate
he is making up any missed work and is still making satisfactory
progress in school.  For the purposes of the subsection,

satisfactory progress is defined as passing all classes with a
grade level sufficient to qualify for graduation, licensing or
certification, as appropriate.

(1)  A disqualification under Subsection 35A-4-403(2)(a)
shall be effective with the week the claimant knew or should
have known he was not going to receive a passing grade in any
of his classes or was otherwise not making satisfactory progress
in school.  The Department shall instruct the claimant at the
time Department approval is granted that it is his responsibility
to immediately report any information that may indicate a
failure to maintain satisfactory progress.  This includes
incomplete work, unsatisfactory test scores and mid-term
grades.  A claimant also has the responsibility to report any
sickness, injury or other circumstances that prevented him from
attending school.  If a claimant discontinues school attendance,
drops or changes any classes before the end of the term,
Department approval may be terminated immediately.
However, discontinuing a class that does not reduce the school
credits below full-time status, as defined by the educational
institution, shall not result in the termination of Department
approval.  Department approval may be reinstated during any
week a claimant demonstrates, through appropriate verification,
he is again attending class regularly and making satisfactory
progress.

(2)  A claimant shall be ineligible for Department approval
if he is retaking a class that was originally taken while he was
receiving benefits under Department approval.  However, if
Department approval was denied during the time the course
being taken was originally in progress, approval may be
reinstated to cover that portion of the course not previously
subsidized if the claimant can demonstrate he is making
satisfactory progress.

R994-403-204.  Qualifying Elements.
All of the following elements must be satisfied for a

claimant to qualify for Department approval of training:
(1)  The claimant’s unemployment is chronic or persistent

due to ANY ONE of the following three circumstances:
(a)  A lack of basic work skills.  A lack of basic work skills

may not be established unless a claimant:
(i)  Has a history of repeated unemployment attributable to

lack of skills,
(ii)  has no recent history of employment earning a wage

substantially above the federal minimum wage,
(iii)  has had no formal training in occupational skills,
(iv)  does not have skills developed over an extended

period of time by training or experience, and
(v)  does not have a MARKETABLE degree from an

institution of higher learning, or
(b)  A change in the marketability of the claimant’s skills

has resulted due to new technology, major reductions within an
industry, or

(c)  Inability to continue working in occupations using the
claimant’s skills due to a verifiable, permanent physical or
emotional disability,

(2)  A claimant must have a reasonable expectation for
success as demonstrated by:

(a)  an aptitude for and interest in the work he is being
trained to perform, or course of study he is pursuing,
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(b)  sufficient time and financial resources to complete the
training,

(3)  The training is provided by an institution approved by
the Department,

(4)  The training is not available except in school.  For
example, on-the-job training is not available to the claimant.

(5)  The length of time required to complete the training
should generally not extend beyond 18 months.  However, it is
recognized there are special circumstances where a longer
course may be essential to achieve the purposes of a particular
state or federal program.

(6)  The training should generally be vocationally oriented
unless the claimant has no more than two terms, quarters,
semesters or similar periods of academic training necessary to
obtain a degree.  However, it is again recognized that due to the
particular requirements of a special program, training which is
not vocationally oriented may be approved beyond a two term
limit.

(7)  A claimant did not leave work to attend school, except
as permitted under special state or federal programs, even if the
employer required the training for advancement or as a
condition of continuing employment,

(8)  The schooling is full-time, as defined by the training
facility.

R994-403-205.  Requirements for Continuation.
Initial approval shall be granted for the school term

beginning with the week in which the attendance was reported
to the Department.  Continued approval may be granted by the
Department if the claimant establishes proof of:

(1)  Satisfactory attendance,
(2)  Passing grades,
(3)  Continuance of the same course of study and classes

originally approved, and
(4)  Compliance with all other qualifying elements.

R994-403-206.  Waiver of Requirements.
Exceptions to the Requirements for Department Approval.
(1)  The requirements for Department approval may be

waived or modified when required by state or federal law for
specific training programs.

(2)  Short Term Training.
Department approval may be granted even though a

claimant has marketable skills and does not meet the
requirements for Department approval as defined in R994-403-
204 if the training is for eight weeks or less.  This is intended as
a one-time approval and may not be extended.

KEY:  filing deadlines*, registration*, student eligibility,
unemployment compensation
August 9, 2001 35A-4-403(1)
Notice of Continuation June 27, 2002
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R994.  Workforce Services, Workforce Information and
Payment Services.
R994-405.  Ineligibility for Benefits.
R994-405-101.  Voluntary Leaving - General Information.

A separation is considered voluntary if the claimant was the
moving party in ending the employment relationship.  A
voluntary separation includes leaving existing work or failing to
return to work after a layoff, suspension, or period of absence.
Failing to renew an employment contract may also constitute a
voluntary separation.  Two standards must be applied in
voluntary separation cases:  good cause and equity and good
conscience.  If good cause is not established, the claimant’s
eligibility must be considered under the equity and good
conscience standard.

R994-405-102.  Good Cause.
To establish good cause, a claimant must show that

continuing employment would have caused an adverse effect
which the claimant could not control or prevent.  The claimant
must show an immediate severance of the employment
relationship was necessary.  Good cause is also established if a
claimant left work which is shown to have been illegal or to
have been unsuitable new work.

(1)  Adverse Effect on the Claimant.
(a)  Hardship.
The separation must have been motivated by circumstances

that made the continuance of the employment a hardship or
matter of concern, sufficiently adverse to a reasonable person to
outweigh the benefits of remaining employed.  There must have
been actual or potential physical, mental, economic, personal or
professional harm caused or aggravated by the employment.
The claimant’s decision to quit must be measured against the
actions of an average individual, not one who is unusually
sensitive.

(b)  Ability to Control or Prevent.
Even though there is evidence of an adverse effect on the

claimant, good cause may not be established if the claimant:
(i)  reasonably could have continued working while looking

for other employment, or
(ii)  had reasonable alternatives that would have made it

possible to preserve the job.  Examples include using approved
leave, transferring, or making adjustments to personal
circumstances, or,

(iii)  did not give the employer notice of the circumstances
causing the hardship thereby depriving the employer of an
opportunity to make changes that would eliminate the need to
quit.  An employee with grievances must have made a good faith
effort to work out the differences with the employer before
quitting unless those efforts would have been futile.

(2)  Illegal.
Good cause is established if the individual was required by

the employer to violate state or federal law or if the individual’s
legal rights were violated, provided the employer was aware of
the violation and refused to comply with the law.

(3)  Unsuitable New Work.
Good cause may also be established if a claimant left new

work which, after a short trial period, was unsuitable consistent
with the requirements of the suitable work test in Subsections
35A-4-405(3)(c) and 35A-4-405(3)(e).  The fact a job was

accepted does not necessarily make the job suitable.  The longer
a job is held, the more it tends to set the standard by which
suitability is measured.  After a reasonable period of time a
contention that the quit was motivated by unsuitability of the
job is generally no longer persuasive.

R994-405-103.  Equity and Good Conscience.
(1)  If the good cause standard has not been met, the equity

and good conscience standard must be applied in all cases
except those involving a quit to accompany, follow, or join a
spouse as outlined in Section R994-405-104.  If there were
mitigating circumstances, and a denial of benefits would be
unreasonably harsh or an affront to fairness, benefits may be
allowed under the provisions of the equity and good conscience
standard if the following elements are satisfied:

(a)  the decision is made in cooperation with the employer;
(b)  the claimant acted reasonably;
(c)  the claimant demonstrated a continuing attachment to

the labor market.
(2)  The elements of equity and good conscience are

defined as follows:
(a)  In Cooperation with the Employer.
A decision is made in cooperation with the employer when

the Department gives the employer an opportunity to provide
separation information.

(b)  The Claimant Acted Reasonably.
The claimant acted reasonably if the decision to quit was

logical, sensible, or practical.  There must be evidence of
circumstances which, although not sufficiently compelling to
establish good cause, would have motivated a reasonable person
to take similar action.  Behaviors that may be acceptable to a
particular subculture do not establish what is reasonable.

(c)  Continuing Attachment to the Labor Market.
A continuing attachment to the labor market is established

if the claimant took positive actions which could have resulted
in employment during the first week subsequent to the
separation and each week thereafter.  Evidence of an attachment
to the labor market may include:  making contacts with
prospective employers, preparing resumes, and developing job
leads.  An active work search should have commenced
immediately subsequent to the separation whether or not the
claimant received specific work search instructions from the
Department.  Failure to show an immediate attachment to the
labor market may not be disqualifying if it was not practical for
the individual to seek work.  Some examples of circumstances
that may interfere with an immediate work search include
illness, hospitalization, incarceration, or other circumstances
beyond the control of the claimant provided a work search
commenced as soon as practical.

R994-405-104.  Quit to Accompany, Follow or Join a Spouse.
If an individual quit work to join, accompany, or follow a

spouse to a new locality, good cause is not established.
Furthermore, the equity and good conscience standard is not to
be applied in this circumstance.  It is the intent of this provision
to deny benefits even though a claimant may have faced
extremely compelling circumstances including the cost of
maintaining two households and the desire to keep the family
intact.
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R994-405-105.  Evidence and Burden of Proof.
The claimant was the moving party in a voluntary

separation, and is the best source of information with respect to
the reasons for the quit.  The claimant has the burden to
establish that the elements of good cause or of equity and good
conscience have been met.

R994-405-106.  Quit or Discharge.
(1)  Refusal to Follow Instructions.
If the claimant refused or failed to follow reasonable

requests or instructions, and knew the loss of employment
would result, the separation is a quit.

(2)  Leaving Prior to Effective Date of Termination.
(a)  If an individual leaves work prior to the date of an

impending reduction in force, the separation is voluntary.
Notice of an impending layoff does not establish good cause for
leaving work.  However, the duration of available work may be
a factor in considering whether a denial of benefits would be
contrary to equity and good conscience.  If the claimant is not
disqualified for quitting under Subsection 35A-4-405(1)(a),
benefits shall be denied for the limited period of time the
claimant could have continued working, as there was a failure to
accept all available work as required under Subsection 35A-4-
403(1)(c).

(b)  An individual may not escape a discharge
disqualification under Subsection 35A-4-405(2)(a) by quitting
to avoid a discharge that would result in a denial of benefits.  In
this circumstance the separation shall be adjudicated as a
discharge.

(3)  Leaving Work Because of a Disciplinary Action.
If the disciplinary action or suspension was reasonable,

leaving work rather than submitting to the discipline, or failing
to return to work at the end of the suspension period, is
considered a voluntary quit unless the claimant was previously
disqualified for a discharge under the provisions of Subsection
35A-4-405(2)(a).

(4)  Leave of Absence.
If a claimant takes a leave of absence for any reason and

files a claim while on such leave from the employer, the
claimant will be considered unemployed even though there still
may be an attachment to the employer.  If a claimant fails to
return to work at the end of the leave of absence, the separation
is a voluntary quit.

(5)  Leaving Due to a Remark or Action of the Employer or
a Coworker.

If a worker hears rumors or other information suggesting
that he or she is to be discharged, the worker has the
responsibility to confirm, prior to leaving, that the employer
intended to end the employment relationship.  The claimant also
has a responsibility to continue working until the date of an
announced discharge.  If the claimant failed to do so and if the
employer did not intend to discharge the claimant, the separation
is a quit.

(6)  Resignation Intended.
(a)  Quit.
If a worker gives notice of a future date of leaving and is

paid regular wages through the announced resignation date, the
separation is a quit even if the worker was relieved of work
responsibilities prior to the effective date of the resignation.  A

separation is also a quit if a worker announces an intent to quit
but agrees to continue working for an indefinite period as
determined by the employer, even though the date of separation
was determined by the employer.  If a worker resigns, later
decides to stay and attempts to remain employed, the
reasonableness of the employer’s refusal to continue the
employment is the primary factor in determining if the claimant
quit or was discharged.  For example, if the employer had
already hired a replacement, or taken other action because of the
claimant’s impending quit, it may not be practical for the
employer to allow the claimant to rescind the resignation, and
the separation is a quit.

(b)  Discharge.
If a worker submitted a resignation to be effective at a

definite future date, but was relieved of work responsibilities
prior to that date, the separation is considered a discharge as the
employer was the moving party in determining the final date of
employment.  If the claimant was not paid regular wages
through the balance of the notice period, the separation is a
discharge.  Merely assigning vacation pay, which was not
previously assigned to the notice period, does not make the
separation voluntary.

R994-405-107.  Examples of Reasons for Voluntary
Separations.

(1)  Prospects of Other Work.
Good cause is established if, at the time of separation, the

claimant had a definite and immediate assurance of another job
or self-employment that was reasonably expected to be full-time
and permanent.  Occasionally, after giving notice, but prior to
leaving the first job, an individual may learn the new job will
not be available when promised, permanent, full-time, or
suitable.  Good cause may be established in those circumstances
if the claimant immediately attempted to rescind the notice,
unless such an attempt would have been futile.  However, if it
is apparent the claimant knew, or should have known, about the
unsuitability of the new work, but quit the first job and
subsequently quit the new job, a disqualification shall be
assessed from the time the claimant quit the first job unless the
claimant has purged the disqualification through earnings
received while on the new job.

(a)  A definite assurance of another job means the claimant
has been in contact with someone with the authority to hire, has
been given a definite date to begin working and has been
informed of the employment conditions.

(b)  An immediate assurance of work generally means the
prospective job will begin within two weeks from the last day
the claimant was scheduled to work on the former job.  Benefits
may be denied for failure to accept all available work under the
provisions of Subsection 35A-4-403(1)(c) if the claimant files
during the period between the two jobs.

(2)  Reduction of Hours.
The reduction of an employee’s working hours generally

does not establish good cause for leaving a job.  However, in
some cases, a reduction of hours may result in personal or
financial hardship so severe that the circumstances justify
leaving.

(3)  Personal Circumstances.
There may be personal circumstances that are sufficiently
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compelling or create sufficient hardship to establish good cause
for leaving work, provided the individual made a reasonable
attempt to make adjustments or find alternatives prior to
quitting.

(4)  Leaving to Attend School.
Although leaving work to attend school may be a logical

decision from the standpoint of personal advancement, it is not
compelling or reasonable, within the meaning of the Act.

(5)  Religious Beliefs.
To support an award of benefits following a voluntary

separation due to religious beliefs, there must be evidence that
continuing work would have conflicted with good faith religious
convictions.  If an individual was not required to violate such
religious beliefs, quitting is not compelling or reasonable within
the meaning of the Act.  A change in the job requirements, such
as requiring an employee to work on the employee’s day of
religious observance when such work was not agreed upon as a
condition of hire, may establish good cause for leaving a job if
the employer is unwilling to make adjustments.

(6)  Transportation.
If a claimant quits a job due to a lack of transportation,

good cause may be established if the claimant has no other
reasonable transportation options available.  However, an
availability issue may be raised in such a circumstance.  If a
move resulted in an increased distance to work beyond normal
commuting patterns, the reason for the move, not the distance to
the work, is the primary factor to consider when adjudicating the
separation.

(7)  Marriage.
(a)  Marriage is not considered a compelling or reasonable

circumstance, within the meaning of the Act, for voluntarily
leaving work.  Therefore, if the claimant left work to get
married, benefits shall be denied even if the new residence is
beyond a reasonable commuting distance from the claimant’s
former place of employment.

(b)  If the employer has a rule requiring the separation of an
employee who marries a coworker, the separation is a discharge
even if the employer allowed the couple to decide who would
leave.

(8)  Health or Physical Condition.
(a)  Although it is not essential for the claimant to have

been advised by a physician to quit, a contention that health
problems required the separation must be supported by
competent evidence.  Even if the work caused or aggravated a
health problem, if there were alternatives, such as treatment,
medication, or altered working conditions to alleviate the
problem, good cause for quitting is not established.

(b)  If the risk to the health or safety of the claimant was
shared by all those employed in the particular occupation, it
must be shown the claimant was affected to a greater extent than
other workers.  Absent such evidence, quitting was not
reasonable.

(9)  Retirement and Pension.
Voluntarily leaving work solely to accept retirement

benefits is not a compelling reason for quitting, within the
meaning of the Act.  Although it may have been reasonable for
an individual to take advantage of a retirement benefit, payment
of unemployment benefits in this circumstance is not consistent
with the intent of the Unemployment Insurance program, and a

denial of benefits is not contrary to equity and good conscience.
(10)  Sexual Harassment.
(a)  A claimant may have good cause for leaving if the quit

was due to discriminatory and unlawful sexual harassment,
provided the employer was given a chance to take necessary
action to alleviate the objectionable conduct.  Sexual harassment
is a form of sex discrimination which is prohibited by Title VII
of the United States Code and the Utah Anti-Discrimination
Act.

(b) "Sexual harassment" means unwelcome sexual
advances, requests for sexual favors, and other verbal or
physical conduct of a sexual nature when:

(i)  submission to the conduct is either an explicit or
implicit term or condition of employment, or

(ii)  submission to or rejection of the conduct is used as a
basis for an employment decision affecting the person, or

(iii)  the conduct has a purpose or effect of substantially
interfering with a person’s work performance or creating an
intimidating, hostile, or offensive work environment.

(c)  Inappropriate behavior which has sexual connotation
but does not meet the test of sexual discrimination is insufficient
to establish good cause for leaving work.

(11)  Discrimination.
A claimant may have good cause for leaving if the quit was

due to prohibited discrimination, provided the employer was
given a chance to take necessary action to alleviate the
objectionable conduct.  It is a violation of federal law to
discriminate against employees regarding compensation, terms,
conditions, or privileges of employment, because of race, color,
religion, sex, age or national origin; or to limit, segregate, or
classify employees in any way which would deprive or tend to
deprive them of employment opportunities or otherwise
adversely affect their employment status because of the
individual’s race, color, religion, sex, age or national origin.

(12)  Voluntary Acceptance of Layoff.
If an employer notifies employees that a layoff is going to

take place and the employer gives the employees the option to
volunteer for the layoff, those who do volunteer are separated
due to reduction of force regardless of incentives.

R994-405-108.  Effective Date of Disqualification.
A disqualification under this section technically begins

with the week the separation occurred.  However, to avoid any
confusion which may arise when a disqualification is made for
a period of time prior to the filing of a claim, the claimant shall
be notified benefits are denied beginning with the effective date
of the new or reopened claim.  The disqualification shall
continue until the claimant returns to work in bona fide covered
employment and earns six times his or her weekly benefit
amount.  A disqualification that begins in one benefit year shall
continue into a new benefit year unless purged by subsequent
earnings.  Severance or vacation pay may not be used to purge
a disqualification.

R994-405-201. Discharge - General Definition.
A separation is a discharge if the employer was the moving

party in determining the date the employment ended. Benefits
shall be denied if the claimant was discharged for just cause or
for an act or omission in connection with employment, not
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constituting a crime, which was deliberate, willful, or wanton
and adverse to the employer’s rightful interest. However, not
every legitimate cause for discharge justifies a denial of benefits.
A just cause discharge must include some fault on the part of the
worker.  A reduction of force is considered a discharge without
just cause at the convenience of the employer.

R994-405-202.  Just Cause.
To establish just cause for a discharge, each of the

following three elements must be satisfied:
(1)  Culpability.
The conduct causing the discharge must be so serious that

continuing the employment relationship would jeopardize the
employer’s rightful interest.  If the conduct was an isolated
incident of poor judgment and there was no expectation that it
would be continued or repeated, potential harm may not be
shown.  The claimant’s prior work record is an important factor
in determining whether the conduct was an isolated incident or
a good faith error in judgment.  A long term employee with an
established pattern of complying with the employer’s rules may
not demonstrate by a single violation, even though harmful, that
the infraction would be repeated.  In this instance, depending on
the seriousness of the conduct, it may not be necessary for the
employer to discharge the claimant to avoid future harm.

(2)  Knowledge.
The worker must have had knowledge of the conduct the

employer expected.  There does not need to be evidence of a
deliberate intent to harm the employer; however, it must be
shown that the worker should have been able to anticipate the
negative effect of the conduct.  Generally, knowledge may not
be established unless the employer gave a clear explanation of
the expected behavior or had a written policy, except in the case
of a violation of a universal standard of conduct.  A specific
warning is one way to show the worker had knowledge of the
expected conduct.  After a warning the worker should have been
given an opportunity to correct the objectionable conduct.  If the
employer had a progressive disciplinary procedure in place at
the time of the separation, it generally must have been followed
for knowledge to be established, except in the case of very
severe infractions, including criminal actions.

(3)  Control.
(a)  The conduct causing the discharge must have been

within the claimant’s control.  Isolated instances of carelessness
or good faith errors in judgment are not sufficient to establish
just cause for discharge.  However, continued inefficiency,
repeated carelessness or evidence of a lack of care expected of
a reasonable person in a similar circumstance may satisfy the
element of control if the claimant had the ability to perform
satisfactorily.

(b)  The Department recognizes that in order to maintain
efficiency it may be necessary to discharge workers who do not
meet performance standards.  While such a circumstance may
provide a basis for discharge, this does not mean benefits will be
denied.  To satisfy the element of control in cases involving a
discharge due to unsatisfactory work performance, it must be
shown that the claimant had the ability to perform the job duties
in a satisfactory manner.  In general, if the claimant made a good
faith effort to meet the job requirements but failed to do so due
to a lack of skill or ability and a discharge results, just cause is

not established.

R994-405-203.  Burden of Proof.
In a discharge, the employer initiates the separation, and

therefore, has the burden to prove there was just cause for
discharging the claimant.  The failure of one party to provide
information does not necessarily result in a ruling favorable to
the other party.  Interested parties have the right to rebut
information contrary to their interests.

R994-405-204.  Quit or Discharge.
The circumstances of the separation as found by the

Department, determine whether it was a quit or discharge.  The
conclusions on the employer’s records, the separation notice or
the claimant’s report are not controlling on the Department.

(1)  Discharge Before Effective Date of Resignation.
(a)  Discharge.
If an individual notifies the employer of an intent to leave

work on a definite date, but is separated prior to that date, the
reason the separation took place on the date that it did, is the
controlling factor in determining whether the separation is a quit
or discharge.  If the decision to separate the worker is a result of
the announced resignation to be effective at a future date, the
separation is a discharge.  Unless there is some other evidence
of disqualifying conduct, benefits shall be awarded.

(b)  Quit.
If a worker gives notice of an intent to leave work on a

particular date and is paid regular wages through the announced
resignation date, the separation is a quit even if the worker was
relieved of work responsibilities prior to the effective date of
resignation.  A separation is also a quit if a worker announces an
intent to quit but agrees to continue working for an indefinite
period, even though the date of separation is determined by the
employer.  If a worker resigns, later decides to stay and
announces an intent to remain employed, the reasonableness of
the employer’s refusal to continue the employment is the
primary factor in determining whether the claimant quit or was
discharged.  If the employer had already hired a replacement, or
had taken other action because of the claimant’s impending quit,
it may not be practical for the employer to allow the claimant to
rescind the resignation, and it would be held the separation was
a quit.

(2)  Leaving in Anticipation of Discharge.
If an individual leaves work in anticipation of a possible

discharge and if the reason for the discharge would not have
been disqualifying, the separation is a quit.  However, an
individual may not escape a disqualification under the discharge
provisions, Subsection 35A-4-405(2)(a), by quitting to avoid a
discharge that would result in a denial of benefits.  In this
circumstance the separation shall be considered a discharge.

(3)  Refusal to Follow Instructions (Constructive
Abandonment).

If the worker refused or failed to follow reasonable
requests or instructions, knowing the loss of employment would
result, the separation is a quit.

R994-405-205.  Disciplinary Suspension.
When an individual is placed on a disciplinary suspension,

the definition of being unemployed may be satisfied.  If an
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individual files during the suspension period, the matter shall be
adjudicated as a discharge, even though the claimant may have
an attachment to the employer and may expect to return to work.
A suspension that is reasonable and necessary to prevent
potential harm to the employer will generally result in a
disqualification if the elements of knowledge and control are
established.  If the individual fails to return to work at the end
of the suspension period, the separation is a voluntary quit and
may then be adjudicated under Subsection 35A-4-405(1), if
benefits had not been previously denied.

R994-405-206.  Proximal Cause - Relation of the Offense to
the Discharge.

(1)  The cause for discharge is the conduct that motivated
the employer to make the decision to discharge the worker.  If
a separation decision has been made, it is generally
demonstrated by giving notice to the worker.  Although the
employer may learn of other offenses following the decision to
terminate the worker’s services, the reason for the discharge is
limited to the conduct the employer was aware of prior to
making the separation decision.  If an employer discharged an
individual because of preliminary evidence, but did not obtain
"proof" of the conduct until after the separation notice was
given, it may still be concluded the discharge was caused by the
conduct the employer was investigating.

(2)  If the discharge did not occur immediately after the
employer became aware of an offense, a presumption arises that
there were other reasons for the discharge.  The relationship
between the offense and the discharge must be established both
as to cause and time.  The presumption that a particular offense
was not the cause of the discharge may be overcome by showing
the delay was necessary to accommodate further investigation,
arbitration or hearings related to the worker’s conduct.  If an
individual files for benefits while a grievance or arbitration
process is pending, the Department shall make a decision based
on the best information available.  The Department’s decision is
not binding on the grievance process nor is the decision of an
arbitrator binding upon the Department.  If an employer elects
to reduce its workforce and uses a worker’s prior conduct as the
criteria for determining who will be laid off, the separation is a
reduction of force.

R994-405-207.  In Connection with Employment.
Disqualifying conduct is not limited to offenses that take

place on the employer’s premises or during business hours.
However, it is necessary that the offense be connected to the
employment in such a manner that it is a subject of legitimate
and significant concern to the employer.  Employers generally
have the right to expect that employees shall refrain from acts
detrimental to the business or that would bring dishonor to the
business name or institution.  Legitimate interests of employers
include: goodwill, efficiency, employee morale, discipline,
honesty and trust.

R994-405-208.  Examples of Reasons for Discharge.
In the following examples, the basic elements of just cause

must be considered in determining eligibility for benefits.
(1)  Violation of Company Rules.
If an individual violates a reasonable employment rule and

the three elements of culpability, knowledge and control are
satisfied, benefits shall be denied.

(a)  An employer has the prerogative to establish and
enforce work rules that further legitimate business interests.
However, rules contrary to general public policy or that infringe
upon the recognized rights and privileges of individuals may not
be reasonable.  If a worker believes a rule is unreasonable, the
worker generally has the responsibility to discuss these concerns
with the employer before engaging in conduct contrary to the
rule, thereby giving the employer an opportunity to address
those concerns.  When rules are changed, the employer must
provide appropriate notice and afford workers a reasonable
opportunity to comply.

(b)  If an employment relationship is governed by a formal
employment contract or collective bargaining agreement, just
cause may only be established if the discharge is consistent with
the provisions of the contract.

(c)  Habitual offenses may not constitute disqualifying
conduct if the acts were condoned by the employer or were so
prevalent as to be customary.  However, if a worker was given
notice the conduct would no longer be tolerated, further
violations may result in a denial of benefits.

(d)  Culpability may be established if the violation of the
rule did not, in and of itself, cause harm to the employer, but the
lack of compliance diminished the employer’s ability to maintain
necessary discipline.

(e)  Serious violations of universal standards of conduct
may not require prior warning to support a disqualification.

(2)  Attendance Violations.
(a)  Attendance standards are usually necessary to maintain

order, control, and productivity.  It is the responsibility of a
worker to be punctual and remain at work within the reasonable
requirements of the employer.  A discharge for unjustified
absence or tardiness is disqualifying if the worker knew
enforced attendance rules were being violated.  A discharge for
an attendance violation beyond the control of the worker is
generally not disqualifying unless the worker could reasonably
have given notice or obtained permission consistent with the
employer’s rules, but failed to do so.

(b)  In cases of discharge for violations of attendance
standards, the worker’s recent attendance history must be
reviewed to determine if the violation is an isolated incident, or
if it demonstrates a pattern of unjustified absence within the
worker’s control.  The flagrant misuse of attendance privileges
may result in a denial of benefits even if the last incident is
beyond the worker’s control.

(3)  Falsification of Work Record.
The duty of honesty is inherent in any employment

relationship.  An employee or potential employee has an
obligation to truthfully answer material questions posed by the
employer or potential employer.  For purposes of this
subsection, material questions are those that may expose the
employer to possible loss, damage or litigation if answered
falsely.  If false statements were made as part of the application
process, benefits may be denied even if the claimant would not
have been hired if all questions were answered truthfully.

(4)  Insubordination.
An employer generally has the right to expect lines of

authority will be followed; reasonable instructions, given in a
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civil manner, will be obeyed; supervisors will be respected and
their authority will not be undermined.  In determining when
insubordination becomes disqualifying conduct, a disregard of
the employer’s rightful and legitimate interests is of major
importance.  Protesting or expressing general dissatisfaction
without an overt act is not a disregard of the employer’s
interests.  However, provocative remarks to a superior or vulgar
or profane language in response to a civil request may constitute
insubordination if it disrupts routine, undermines authority or
impairs efficiency.  Mere incompatibility or emphatic insistence
or discussion by a worker, acting in good faith, is not
disqualifying conduct.

(5)  Loss of License.
If the discharge is due to the loss of a required license and

the claimant had control over the circumstances that resulted in
the loss, the conduct is generally disqualifying.  Harm is
established as the employer would generally be exposed to an
unacceptable degree of risk by allowing an employee to
continue to work without a required license.  In the example of
a lost driving privilege due to driving under the influence (DUI),
knowledge is established as it is understood by members of the
driving public that driving under the influence of alcohol is a
violation of the law and may be punishable by the loss of
driving privileges.  Control is established as the claimant made
a decision to risk the loss of his or her license by failing to make
other arrangements for transportation.

(6)  Incarceration.
When an individual engages in illegal activities, it must be

recognized that the possibility of arrest and detention for some
period of time, exists.  It is foreseeable that incarceration will
result in absence from work and possible loss of employment.
Generally, a discharge for failure to report to work because of
incarceration due to proven or admitted criminal conduct, is
disqualifying.

(7)  Abuse of Drugs and Alcohol.
(a)  The Legislature, under the Utah Drug and Alcohol

Testing Act, Section 34-38-1 et seq., has determined the illegal
use of drugs and abuse of alcohol creates an unsafe and
unproductive workplace.  In balancing the interests of
employees, employers and the general welfare, the Legislature
has determined the fair and equitable testing for drug and
alcohol use is a reasonable employment policy.

(b)  An employer can establish a prima facie case of
ineligibility for benefits under the Employment Security Act
based on testing conducted under the Drug and Alcohol Testing
Act by providing the following information:

(i)  A written policy on drug or alcohol testing consistent
with the requirements of the Drug and Alcohol Testing Act and
which was in place at the time the violation occurred.

(ii)  Reasonable proof and description of the method for
communicating the policy to all employees, including a
statement that violation of the policy may result in discharge.

(iii)  Proof of testing procedures used which would include:
(A)  Documentation of sample collection, storage and

transportation procedures.
(B)  Documentation that the results of any screening test

for drugs and alcohol were verified or confirmed by reliable
testing methods.

(C)  A copy of the verified or confirmed positive drug or

alcohol test report.
(c)  The above documentation shall be admissible as

competent evidence under various exceptions to the hearsay
rule, including Rule 803(6) of the Utah Rules of Evidence
respecting "records of regularly conducted activity," unless
determined otherwise by a court of law.

(d)  A positive alcohol test result shall be considered
disqualifying if it shows a blood or breath alcohol concentration
of 0.08 grams or greater per 100 milliliters of blood or 210 liters
of breath.  A blood or breath alcohol concentration of less than
0.08 grams may also be disqualifying if the claimant worked in
an occupation governed by a state or federal law that allowed or
required discharge at a lower standard.

(e)  Proof of a verified or confirmed positive drug or
alcohol test result or refusal to provide a proper test sample is a
violation of a reasonable employer rule.  The claimant may be
disqualified from the receipt of benefits if his separation was
consistent with the employer’s written drug and alcohol policy.

(f)  In addition to the drug and alcohol testing provisions
above, ineligibility for benefits under the Employment Security
Act may be established through the introduction of other
competent evidence.

R994-405-209.  Effective Date of Disqualification.
The Act provides any disqualification under Subsection

35A-4-405(2) shall include "the week in which the claimant was
discharged . . ."  However, to avoid confusion, the denial of
benefits shall begin with the Sunday of the week the claimant
filed for benefits.  Disqualifications assessed in a prior benefit
year shall continue into the new benefit year until purged by
sufficient wages earned in subsequent bona fide covered
employment.

R994-405-210.  Discharge for Crime - General Definition.
(1)  A crime is a punishable act in violation of law, an

offense against the State or the United States.  Though in
common usage "crime" is used to denote offenses of a more
serious nature, "crime" and "misdemeanor" mean the same
thing.  An insignificant, although illegal act, or the taking or
destruction of something that is of little or no value, or believed
to have been abandoned may not be sufficient to establish that
a crime was committed for the purposes of Subsection 35A-4-
405(2)(b), even if the claimant was found guilty of a violation
of the law.  Before a claimant may be disqualified under the
provisions of Subsection 35A-4-405(2)(b), it must be
established that the claimant was discharged for a crime that
was:

(a)  In connection with work, and
(b)  Dishonest or a felony or class A misdemeanor, and
(c)  Admitted or established by a conviction in a court of

law.
(2)  Discharges that are not disqualifying under Subsection

35A-4-405(2)(b), discharge for crime, must be adjudicated
under Subsection 35A-4-405(2)(a), discharge for just cause.

R994-405-211.  In Connection with Work.
Connection to the work is not limited to offenses that take

place on the employer’s premises or during business hours nor
does the employer have to be the victim of the crime.  However,
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the crime must have affected the employer’s rightful interests.
The offense must be connected to the employment in such a
manner that it is a subject of legitimate and significant concern
to the employer.  Employers generally have the right to expect
that employees shall refrain from acts detrimental to the business
or that would bring dishonor to the business name or institution.
Legitimate employer interests include goodwill, efficiency,
business costs, employee morale, discipline, honesty, trust and
loyalty.

R994-405-212.  Dishonesty or Other Disqualifying Crimes.
(1)  For the purposes of this Subsection, dishonesty

generally means theft.  Theft is defined as taking property
without the owner’s consent.  Theft also includes swindling,
embezzlement and obtaining possession of property by lawful
means and thereafter converting it to the taker’s own use.  Theft
includes:

(a)  obtaining or exerting unauthorized control over
property;

(b)  obtaining control over property by threat or deception;
(c)  obtaining control knowing the property was stolen;

and,
(d)  obtaining services from another by deception, threat,

coercion, stealth, mechanical tampering or by use of a false
token or device.

(2)  Felonies and Class A misdemeanors may include
assault, arson, or destruction of property.  Whether the crime is
a felony or misdemeanor is determined by the Court’s verdict
and not by the penalty imposed.

(3)  A disqualification under this Subsection 35A-4-
405(2)(b) may be assessed against Utah claimants based upon
equivalent convictions in other states.

R994-405-213.  Admission or Conviction in a Court.
(1)  An admission is a voluntary statement, verbal or

written, in which a claimant acknowledges committing an act in
violation of the law.  The admission does not necessarily have
to be made to a Department representative.  However, there
must be sufficient information to establish that the admission
was made freely and that it was not a false statement given under
duress or made to obtain some concession.

(a)  A disqualification under Subsection 35A-4-405(2)(b)
may be assessed if the claimant makes a valid admission to a
crime involving dishonesty, even if no charges have been filed
and it appears the claimant will not be prosecuted.  If the
claimant agrees to a diversionary program as permitted by the
court, there is a rebuttable presumption, for the purposes of this
Subsection, that the claimant has admitted to the criminal act.

(b)  If an admission is made to any other crime, not
involving dishonesty, resulting in a discharge for which it
appears the claimant will not be prosecuted, the Department
must review the Utah criminal code to determine whether a
disqualification shall be assessed under Subsection 35A-4-
405(2)(b), discharge for crime, or 35A-4-405(2)(a), just cause
discharge.

(2)  A conviction occurs when a claimant has been found
guilty by a court of committing an act in violation of the
criminal code.  Under Subsection 35A-4-405(2)(b), a plea of
"no contest" is considered a conviction.

R994-405-214.  Disqualification Period.
The 52-week disqualification period for Subsection 35A-4-

405(2)(b) shall begin effective with the Sunday immediately
preceding the discharge even if this date precedes the effective
date of the claim.  A disqualification which begins in one
benefit year shall continue into a new benefit year until the 52-
week disqualification has ended.

R994-405-215.  Deletion of Wage Credits.
The wage credits to be deleted are those from the employer

who discharged the claimant under circumstances resulting in a
denial under Subsection 35A-4-405(2)(b), "Discharge for
Crime."  All base period and lag period wages from this
employer will be unavailable for current or future claims.

R994-405-301.  Failure to Apply for or Accept Suitable
Work - General Definition.

(1)  The primary obligation of a claimant is to become
reemployed.  The intent of the unemployment insurance
program is to assist people during periods of unemployment
when suitable work is not available.  However, if suitable work
is available the claimant has an obligation to properly apply for
and accept offered work.

R994-405-302.  Necessary Elements.
To assess a disqualification under this section of the

statute, the following elements must be established:
(1)  Availability of a Job.
There must be an actual job opening that the claimant

could reasonably expect to obtain.
(2)  Knowledge.
The claimant must have the opportunity to be informed

about the job including the wage, type of work, hours, general
location and conditions of the job.  The claimant must
understand a referral for work is being offered as opposed to a
general discussion of job possibilities or labor market
conditions.  If a job offer is made, it must be clearly
communicated as an offer of work.

(3)  Control.
The failure of the claimant to obtain the employment must

be the result of the claimant’s:
(a)  failure to accept a referral, or
(b)  failure to properly apply for work, or
(c)  failure to accept work when offered.

R994-405-303.  Provisions for Allowance of Benefits After an
Issue is Found to Exist.

Unemployment insurance benefits shall not be denied
under Subsection 35A-4-405(3) if any of the following
circumstances exist:

(1)  The job is not suitable, or
(2)  The claimant had good cause for the failure to apply

for or accept the job, or
(3)  A disqualification would be contrary to equity and

good conscience.

R994-405-304.  Failure to Accept a Referral.
(1)  Definition of a Referral.
If a claimant is told by a Workforce Services representative



UAC (As of July 1, 2002) Printed:  September 18, 2002 Page 416

about the requirements of a job and is given an opportunity to
accept or reject the opportunity to apply for the job, the claimant
has been offered a referral.

(2)  Refusal of a Referral.
A claimant fails to accept a referral when he or she refuses

to contact the employer or responds in a negative manner, which
prevents or discourages the interviewer from providing the
necessary referral information.

(3)  Failure to Respond to a Notice from Workforce
Services.

Failing to respond to a notice to contact Workforce
Services for the purpose of being referred to a specific job is the
same as refusing a referral for possible employment.  If there
was a suitable job opening to which the claimant would have
been referred, benefits shall be denied unless good cause is
established for not responding as directed, or that the elements
of equity and good conscience are established.  Good cause, as
it applies to Subsection 35A-4-405(3), shall generally be
established if it can be shown the claimant was prevented, due
to circumstances beyond the claimant’s immediate control, from
responding as directed.  However, a card properly addressed and
properly mailed is presumed to be delivered unless returned by
the Postal Service to the sender.

R994-405-305.  Proper Application.
A proper application for work is established if the claimant

does those things normally done by applicants who are seriously
and actively seeking work.  Generally, the claimant must:

(1)  meet with the employer at the designated time and
place,

(2)  report to the employer dressed and groomed in a
manner appropriate for the type of work being sought, and

(3)  present no unreasonable conditions or restrictions on
acceptance of the available work.

R994-405-306.  Failure to Accept an Offer of Work.
An offer of work may be refused by positive language, or

by conduct that would prevent or discourage an offer of work.
Work is refused when the claimant unnecessarily emphasizes
barriers to accepting employment.

R994-405-307.  Good Cause.
Good cause for failing to accept available work is

established if the work is not suitable or accepting the job would
cause hardship.  Hardship may not be established unless
accepting the employment would result in actual or potential
physical, mental, economic, personal or professional harm.
Good cause for not accepting a job is also established if the
elements that establish good cause for quitting a job are present
under Subsection 35A-4-405(1) and Section R994-405-102.

R994-405-308.  Equity and Good Conscience.
A claimant shall not be denied benefits for failing to apply

for or accept work if a disqualification would be contrary to
equity and good conscience, even though good cause has not
been established.  The elements necessary to establish eligibility
under the equity and good conscience standard are:

(1)  Reasonableness.
Reasonableness may be established if the claimant is not

overly sensitive in determining the suitability of the work and
there is some justification or evidence of mitigating
circumstances that resulted in the failure to apply for or accept
employment.  A mitigating circumstance is one that may not be
sufficiently compelling to establish good cause, but would
motivate a reasonable person to take similar action.

(2)  Continuing Attachment to the Labor Market.
The claimant must show evidence of a genuine and

continuing attachment to the labor market by making an active
and consistent effort to become reemployed.  The claimant must
have a realistic plan for obtaining suitable employment and
show evidence of employer contacts prior to, during and after
the week the job in question was available.

R994-405-309.  Suitability of Work.
The following elements must be considered in determining

the suitability of employment:  (1) risk to health and safety, (2)
religious or moral convictions, (3) physical fitness, (4) prior
experience, (5) prior training, (6) prior earnings, (7) length of
unemployment, (8) prospects for securing work in customary
occupation, (9) distance of the available work from his
residence, (10) working conditions.  A suitable job shall include
work the claimant has done before which would utilize prior
knowledge and training or work in an occupation to which the
claimant’s skills are adaptable.  Work that requires illegal
activities, that violates state or federal labor laws, or that is
vacant due to a labor dispute, shall not be considered suitable.

(1)  Risk to Health and Safety.
Work is not suitable if it presents a risk to a claimant’s

physical or mental health greater than the usual risks associated
with the occupation.  If a claimant would be required, as a
condition of employment, to perform tasks that would cause or
substantially aggravate health problems, the work is not
suitable.

(2)  Religious or Moral Convictions.
The work must conflict with honestly held religious or

moral convictions before a conscientious objection could
support a conclusion that the work was not suitable.  This does
not mean all personal beliefs are entitled to protection.
However, beliefs need not be acceptable, logical, consistent or
comprehensible to others, or shared with members of a religious
or other organized group in order to show the conviction is held
in good faith.

(3)  Physical Fitness.
The claimant must possess the physical capacity to perform

the work.  Employment beyond the physical capacity of the
claimant is not suitable.

(4)  Prior Experience.
If an initial claim or the reopening of a claim is filed

following employment at the claimant’s highest skill level, work
that is not expected to utilize the claimant’s highest skill level is
not suitable.  A worker must be given a reasonable time to seek
work that will preserve his or her highest skills and earning
potential.  However, if a claimant has no realistic expectation of
obtaining employment in an occupation utilizing his or her
highest skill level, work in related occupations becomes
suitable.

(a)  After a claimant has filed continuously for 1/3 of the
weeks of entitlement, any job similar to work performed during
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the base period of the claim is suitable even though it may not
utilize the claimant’s highest skill level.

(b)  After a claimant has filed continuously for 2/3 of the
weeks of entitlement, any work the claimant could reasonably
expect to perform based on the claimant’s skills, training, and
recent employment history becomes suitable.

(5)  Prior Training.
The type of work performed during the claimant’s base

period is suitable unless there is a compelling circumstance that
would prevent returning to work in that occupation.  If a
claimant has training that would now meet the qualifications for
a new occupation, work in that occupation may also be suitable,
particularly if the training was obtained, at least in part, while
the claimant was receiving unemployment benefits under
Department Approval, or the training was subsidized by another
government program.

(6)  Prior Earnings.
Work is not suitable if the wage is substantially less

favorable to the individual than the prevailing wage for similar
work in the area, or if it is less than the state or federal minimum
wage.  The claimant’s prior earnings, length of unemployment
and prospects of obtaining work are the primary factors in
determining whether the wage is suitable.  If a claimant’s former
wage was earned in another area, the prevailing wage is
determined by the new area.  For the purposes of this
subsection, the term "prevailing wage" means the market rate.

(a)  At the time of filing an initial claim, work paying less
than the highest wage earned by the claimant during his base
period or the highest wage for that occupation paid in the area,
whichever is lower, is not suitable unless the claimant has no
real expectation of being able to find work at that wage.  After
four weeks of continuous filing, a Department representative
may advise the claimant that a job paying any wage earned
during the base period is suitable, if the highest wage earned
during the base period is not reasonably available.

(b)  After a claimant has been filing continuously for a
period of time equal to 1/3 of the maximum number of weeks of
entitlement, any work paying a wage earned during the base
period is suitable.

(c)  After filing continuously for 1/2 of the weeks of
entitlement, work paying a wage 10% less than the lowest wage
earned by the claimant during the base period becomes suitable
if this wage is higher than the prevailing wage for that
occupation.  After filing continuously between 1/2 and 2/3 of
the claimant’s weeks of entitlement, a claimant must gradually
reduce the wage demanded until it reaches the prevailing local
wage for work in that occupation.

(7)  Length of Unemployment.
Whether a job is suitable depends on the length of time the

claimant has been unemployed.  A claimant must be allowed
time to seek work comparable to the most advantageous base
period employment if there is a reasonable expectation of
obtaining that type of work.  However, as the length of
unemployment increases the claimant’s demands with respect to
earnings, working conditions, job duties and the use of prior
training must be systematically reduced unless the claimant has
immediate prospects of reemployment.

(8)  Prospects of Securing Work In Customary Occupation.
(a)  Customary work is work similar to the work performed

during the claimant’s recent employment history.  The
Department may not require a modification of the claimant’s
employment restrictions and wage requirements if it can be
shown:

(i)  the length of unemployment is less than the time
normally required to obtain employment in the claimant’s
customary occupation, and

(ii)  there are reasonable prospects for work in that
occupation.

(b)  A refusal of work shall not result in a denial of benefits
if the claimant has obtained a definite date to begin full-time,
permanent employment elsewhere within three weeks.

(9)  Distance of the Available Work from the Claimant’s
Residence.

To be considered suitable, the work must be within
customary commuting patterns as they apply to the occupation
and area.  A claimant’s failure to provide transportation within
the normal or customary commuting pattern in the area or the
failure to utilize alternative sources of transportation when
available, does not establish good cause for failing to apply for
or accept suitable work.

Work is not suitable if accepting the employment would
require a move from the current area of residence unless that is
a usual practice in the occupation.

(10)  Working Conditions.
Working conditions refers to the provisions of the

employment agreement whether express or implied as well as
the physical conditions of the work.

(a)  Prevailing Conditions.
If the working conditions are substantially less favorable

than those prevailing for similar work in the area, the work is
not suitable.  The purpose of these conditions is to prevent the
unemployment compensation system from exerting downward
pressure on existing labor standards.  It is not intended to
increase wages or improve working conditions, but to prevent
any compulsion upon workers, through a denial of benefits, to
accept work under less favorable conditions than those generally
available in the area for similar work.

(b)  Similar Work.
The phrase "similar work" used in the statute does not

mean "identical work."  Similar work is work in the same
occupation or a different occupation which requires essentially
the same skills.

(c)  Prevailing Wage.
For the purposes of this subsection, the term "prevailing

wage" means the market rate for the occupation in the area.
(d)  Hours of Work.
Claimants are expected to make themselves available for

work during the usual hours for similar work in the area.  If
work periods are in violation of the law or if the hours are
substantially less favorable than those prevailing for similar
work in the area, the employment is not suitable.  However, the
hours the claimant worked during his or her base period are
generally considered suitable.  A claimant’s preference for
certain hours or shifts based on mere convenience is not good
cause for failure to accept otherwise suitable employment.

(e)  Labor Disputes or Law Violations.
Work is not suitable if the working conditions are in

violation of any state or federal law, or the job opening is due to
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a strike, lockout or labor dispute.  If a claimant was laid off or
furloughed prior to the dispute, and an offer of employment is
made after the dispute begins by the former employer, it is
considered an offer of new work.  The vacancy must be
presumed to be the result of the labor dispute unless the
claimant had a definite date of recall, or recall has historically
occurred at a similar time.

R994-405-310.  Examples.
(1)  Attendance at School or Training Course.
Claimants are expected to seek and accept suitable full-time

work even if it would interfere with school or training.
Claimants attending school full-time with Department Approval
are not required to seek work.

(2)  Personal Circumstances.
A claimant may have good cause for failing to obtain

employment due to personal circumstances if acceptance of the
employment would cause a substantial hardship provided there
are no reasonable alternatives.  However, if a personal
circumstance prevents the acceptance of suitable employment,
there is a presumption the claimant is not available for work.

(3)  Part-time or Temporary Work.
Part-time or temporary work may be suitable depending on

the claimant’s work history.  If the major portion of a claimant’s
base period work history consists of part-time or temporary
work, then any work that meets the Suitable Work Test, Section
R994-405-309, would be considered suitable even if the work
is part-time or temporary.  If the claimant has no recent history
of temporary or part-time work the work may still be considered
suitable, particularly if the claimant has been unemployed for an
extended period and does not have an immediate prospect of
full-time work.

R994-405-311.  New Work.
(1)  All work is performed under a contract of employment

between a worker and an employer whether written, oral or
implied.  The contract addresses the job duties, as well as the
terms and conditions under which the work is to be performed.
If the proposed duties, terms, or conditions of the work offered
by an employer are not part of an existing contract, the offer is
for a new contract of employment and constitutes an offer of
new work.  The provisions of the Suitable Work Test, Section
R994-405-309, apply to offers of new work.  A request to
perform different duties that are customary in the occupation
and that do not result in a loss of skills, wages or benefits, does
not constitute an offer of new work, even if those duties are not
specified as part of the official job requirements.  It may also be
customary for workers to perform short term tasks involving
different or new duties and when those assignments do not
replace the regular duties of the worker, the contract of
employment has not been changed.

(2)  New Work is defined as:
(a)  work offered by an employer for whom the individual

has never worked;
(b)  reemployment offered by an employer for whom the

individual is not working at the time the offer is made, whether
the conditions of employment are the same or different from the
previous job;

(c)  work offered by an individual’s present employer

involving duties, terms or conditions different from those agreed
upon as part of the existing contract of employment.

R994-405-312.  Burden of Proof.
(1)  Before benefits may be denied, the Department must

show: the job was available, the claimant had an opportunity to
learn about the conditions of employment, the claimant had an
opportunity to apply for or accept the job, and the claimant’s
action or inaction resulted in the failure to obtain the job.  The
statute requires that the wage, hours and other conditions of the
work shall not be substantially less favorable to the individual
than those prevailing for similar work in the area in order to be
considered suitable work.  The Department has the burden to
prove that the work offered meets these minimum standards
before benefits can be denied.

(2)  When the Department has established the above
elements, a disqualification must be assessed unless the claimant
can establish that the work was not suitable, that there was good
cause for failing to obtain the job, or that a disqualification
would be against equity and good conscience.

R994-405-313.  Period of Ineligibility.
(1)  The disqualification period imposed under Subsection

35A-4-405(3) shall include the week in which the claimant’s
action or inaction resulted in the failure to obtain employment
or the first week the work was available, whichever is later.  The
disqualification shall continue until the claimant has performed
services in bona fide covered employment and earned wages
equal to at least six times his or her weekly benefit amount.

(2)  A disqualification may be assessed if the claimant
refused an offer of suitable work prior to the effective date of
the claim if the refusal was directly related to the claimant’s
unemployment.  For example: If the claimant’s job is eliminated
or changed so substantially as to constitute new work, the
separation is a layoff.  However, if the new work offered by the
regular employer is suitable, a disqualification may be assessed
in accordance with Subsection 35A-4-405(3) of the Act.

(3)  Disqualifications assessed in a prior benefit year shall
continue into the new benefit year until purged by sufficient
wages earned in subsequent bona fide covered employment.

R994-405-314.  Notification.
In addition to notification to the claimant’s most recent

employer consistent with Subsection 35A-4-401(6), all
employers directly involved in a claimant’s failure to properly
apply for or accept employment shall be notified of the
determination made under Subsection 35A-4-405(3) including
applicable appeal rights.

R994-405-401.  Strike - General Definition.
Strikes and lockouts, except where prohibited by law, are

frequently used by labor and management in the negotiation
process.  The purpose of Subsection 35A-4-405(4) is to prevent
workers from receiving benefits when work is not being
performed due to a strike.

R994-405-402.  Elements Necessary for a Disqualification.
All of the following elements, as defined by this rule, must

be present before a disqualification will be assessed under
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Subsection 35A-4-405(4):
(1)  the claimant’s unemployment must be the result of an

ongoing strike,
(2)  the strike must involve workers at the factory or

establishment of the claimant’s last employment,
(3)  the strike must have been initiated by the workers,
(4)  the employer must not have conspired, planned or

agreed to foment a strike,
(5)  there must be a stoppage of work,
(6)  the strike must involve the claimant’s grade, group or

class of workers,
(7)  the strike must not have been caused by the employer’s

failure to comply with State or Federal laws governing wages,
hours or other conditions of work.

R994-405-403.  Unemployment Due to a Strike.
(1)  The claimant’s unemployment must be the result of an

ongoing strike.  A strike exists when combined workers refuse
to work except upon a certain contingency involving
concessions either by the employer, or the bargaining unit.  A
strike consists of at least four components in addition to the
suspended employer-employee relationship:

(a)  a demand for some concession,
(b)  a refusal to work with intent to bring about compliance

with demands,
(c)  an intention to return to work when an agreement is

reached, and
(d)  an intention on the part of the employer to re-employ

the same employees or employees of a similar class when the
demands are acceded to or withdrawn or otherwise adjusted.

(2)  A strike may exist without such actions as a
proclamation preceding a stoppage of work or pickets at the
business or industry, announcing an intent and purpose to go out
on strike.  Although a strike involves a labor dispute, a labor
dispute can exist without a strike and a strike can exist without
a union.  The party or group who first resorts to the use of
economic sanctions to settle a dispute must bear the
responsibility.  A strike occurs when workers withhold services.
A lockout occurs when the employer withholds work because of
a labor dispute including: the physical closing of the place of
employment, refusing to furnish available work to regular
employees, or by imposing such terms on their continued
employment so that the work becomes unsuitable or the
employees could not reasonably be expected to continue to
work.

(3)  The following are examples of when unemployment is
due to a strike:

(a)  a strike is formally and properly announced by a union
or bargaining group, and as a result of that announcement, the
affected employer takes necessary defensive action to
discontinue operations; or

(b)  after a strike begins the employer suspends work
because of possible destruction or damage to which the
employer’s property would not otherwise be exposed, provided
the measures taken are those that are reasonably required; or

(c)  if the employer is not required by contract to submit the
dispute to arbitration and the workers ceased working because
the employer rejects a proposal by the union or bargaining group
to submit the dispute to arbitration; or

(d)  upon the expiration of an existing contract, whether or
not negotiations have ceased, the employer is willing to furnish
work to the employees upon the terms and conditions in force
under the expired contract.

(4)  The following are examples of when unemployment is
not due to a strike:

(a)  the claimant was separated from employment for some
other reason which occurred prior to the strike, for example: a
quit, discharge or a layoff even if the layoff is caused by a strike
at an industry upon which the employer is dependent; or

(b)  the claimant was replaced by other permanent
employees; or

(c)  the claimant was on a temporary lay-off, prior to the
strike, with a predetermined date of recall; however, if the
claimant refuses to return to his regular job when called on the
predetermined date his subsequent unemployment is due to a
strike; or

(d)  as a result of start up delays, the claimant is not
recalled to work for a period after the settlement of the strike; or

(e)  the claimant is unemployed due to a lockout.  The
immediate cause of the work stoppage determines if it is a strike
or a lockout depending on who first imposes economic
sanctions.  A lockout occurs when:

(i)  the employer takes the first action to suspend
operations resulting from a dispute with employees over wages,
hours, or working conditions, or

(ii)  an employer, anticipating that employees will go on
strike, but prior to a positive action by the workers, curtails
operations by advising employees not to report for work until
further notice.  (Positive action can include a walkout or formal
announcement that the employees are on strike.  In this case the
immediate cause of the unemployment is the employer’s actions,
even if a strike is subsequently called.), or

(iii)  upon expiration of an existing contract where the
employer is seeking to obtain unreasonable wage concessions,
the employees offer to work at the rate of the expired agreement
and continue to bargain in good faith.

(f)  the employer refuses to agree to binding arbitration
when the contract provides that the dispute shall be submitted
to arbitration.

R994-405-404.  Workers at Factory or Establishment of the
Claimant’s Last Employment.

(1)  "At the factory or establishment" of last employment
may include any job sites where the work is performed by any
members of the grade, group or class of employees involved in
the labor dispute, and is not limited to the employer’s business
address.

(2)  "Last employment" is not limited to the last work
performed prior to the filing of the claim, but means the last
work prior to the strike.  If the claimant becomes unemployed
due to a strike, the provisions of Subsection 35A-4-405(4) apply
beginning with the week in which the strike began even if the
claimant did not file for benefits immediately and continues
until the strike ends or until the claimant establishes subsequent
eligibility as required by Subsection 35A-4-405(4)(c).  For
example: the claimant left work for employer A due to a strike,
and then obtained work for employer B where he worked for a
short period of time before being laid off due to reduction of
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force.  If he then files for unemployment benefits, and cannot
qualify monetarily for benefits based solely on his employment
with employer B, the provisions of Subsection 35A-4-405(4)
would apply if all the other elements are present.

R994-405-405.  Fomented by the Employer.
A strike will not result in a denial of benefits to claimants

if the employer or any of his agents or representatives conspired,
planned or agreed with any of his workers in promoting or
inciting the development of the strike.

R994-405-406.  Work Stoppage.
For a work stoppage to be disqualifying, it must be because

of a strike, it is not necessary for the employer to be unable to
continue to conduct business, however, there is generally a
substantial curtailment of operations as the result of the labor
dispute.  For the purposes of this rule, a work stoppage exists
when an employee chooses to withhold his services in concert
with fellow employees.

R994-405-407.  Grade, Group or Class of Worker.
(1)  A claimant is a member of the grade, group or class if:
(a)  the dispute affects hours, wages, or working conditions

of the claimant, even if he is not a member of the group
conducting the strike or not in sympathy with its purposes, or

(b)  the labor dispute concerns all of the employees and
causes, as a direct result, a stoppage, of their work, or

(c)  the claimant is covered either by the bargaining unit or
is a member of the union, or

(d)  he voluntarily refuses to cross a peaceful picket line
even when the picket line is being maintained by another group
of workers.

(2)  The burden of proof is on the claimant to show that he
is not participating in any way in the strike.  A claimant is not
included in the grade, group or class if:

(a)  he is not participating in, financing, or directly
interested in the dispute or is not included in any way in the
group that is participating in or directly interested in the dispute,
or

(b)  he was an employee of a company which has no work
for him as a result of the strike, but the company is not the
subject of the strike and whose employee’s wages, hours or
working conditions are not the subject of negotiation, or

(c)  he was an employee of a company which is out of work
as a result of a strike at one of the work sites of the same
employer but he is not participating in the strike, will not benefit
from the strike, and the constitution of the union leaves the
power to join a strike with the local union, provided the
governing union has not concluded that a general strike is
necessary, or

(d)  work continues to be available after a strike begins and
the claimant reported for work and performed work after the
strike began and was subsequently unemployed.

R994-405-408.  Strike Caused by Employer Non-Compliance
with State or Federal Laws.

If the strike was caused by the employer’s failure to comply
with State or Federal laws governing wages, hours, or working
conditions, the provisions of Subsection 35A-4-405(4) will not

apply.  However, to establish that the strike was caused by
unlawful practices, the issue of an unfair labor practice must be
one of the grievances still subject to negotiation at the time the
strike occurs.  The making of such an allegation after the strike
begins will not enable workers to claim that such a violation was
the initiating factor in the strike.

R994-405-409.  Period of Disqualification.
Subsection 35A-4-405(4) applies beginning with the week

the strike begins, however, for administrative convenience, the
disqualification will be assessed with the effective date of the
new or reopened claim and continue as long as all the elements
are present.  If the claimant has other employment subsequent
to the beginning of the strike which is insufficient when solely
considered to qualify for a new claim, the disqualification under
Subsection 35A-4-405(4) would continue to apply.  It is not
necessary for the employer involved in the strike to be a base
period employer for a disqualification to be assessed.

R994-405-410.  Wages Used to Establish Claim as Provided
by Subsection 35A-4-405(4)(c).

(1)  Ineligibility following a strike.  A disqualification must
be assessed if the elements for disqualification are present, even
if the claim is not based on employment with the employer
involved in the labor dispute.  Wages for an employer not
involved in the strike which are concurrent with employment for
an employer that is involved in the strike will not be used
independently to establish a claim in order to avoid a
disqualification.

(2)  New claim following strike.  If a claimant is ineligible
due to a strike, wages used in establishing a new claim must
have been earned after the strike began.  The job does not have
to be obtained after the strike but only those wage credits
obtained after the strike may be used to establish a new claim.
If the claimant has sufficient wages to qualify for a new benefit
year after his unemployment due to a strike, a new claim may be
established even if the claimant has a current benefit year under
which benefits have been denied due to a strike.

(3)  Redetermination after strike ends.  No wages from the
employer involved in the strike will be used to compute the new
benefit amount, until after the provisions of Subsection 35A-4-
405(4) no longer apply.  Any such redetermination must be
requested by the claimant and will be effective the beginning of
the week in which the written request for a redetermination is
made.

R994-405-411.  Availability.
If benefits are not denied under Subsection 35A-4-405(4),

the claimant’s availability for work will be considered including
the amount of time spent walking picket lines and working for
the bargaining unit.  A refusal to seek work except with
employers involved in a lockout or strike is a restriction on
availability which will be considered in accordance with
Subsection 35A-4-405(3) and R994-403-115c.  A refusal to
accept work with an employer involved in a lockout or strike is
not disqualifying.

R994-405-412.  Suitability of Work Available Due to a
Strike.
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Subsection 35A-4-405(3)(b) provides that new work is not
suitable and benefits shall not be denied if the position offered
is vacant due directly to a strike, lockout or other labor dispute.
If the claimant was laid off or furloughed prior to the strike, and
an offer of employment is made after the strike begins by the
former employer, it is considered an offer of new work.  The
vacancy must be presumed to be the result of the strike unless
the claimant had a definite date of recall, or recall has
historically occurred at a similar time.

R994-405-413.  Strike Benefits.
Strike benefits received by a claimant which are paid

contingent upon walking a picket line or for other services are
reportable income which must be deducted from any weekly
benefits to which the claimant is eligible in accordance with
provisions of Subsection 35A-4-401(3).  Money received for
performance of services in behalf of a striking union may not be
subject wages used as wage credits in establishing a claim.
However, money received as a general donation from the union
treasury which requires no personal services is not reportable
income.

R994-405-501.  Fraud - General Definition.
The Department relies primarily on information provided

by the claimant when paying unemployment insurance benefits.
Fraud penalties do not apply if the overpayment was the result
of an inadvertent error.  Fraud requires a willful
misrepresentation or concealment of information for the purpose
of obtaining unemployment benefits.  The absence of an
admission or direct proof of intent to defraud does not prevent
a finding of fraud.

R994-405-502.  Elements of Fraud.
The elements necessary to establish an intentional

misrepresentation, sufficient to constitute fraud are:
(1)  Materiality.
Materiality is established when a claimant makes false

statements or fails to provide accurate information for the
purpose of obtaining waiting week credit or any benefit payment
to which he is not entitled.  Benefits received by fraud may
include an amount as small as $1 over the amount a claimant
was entitled to receive.

(2)  Knowledge.
A claimant must have known or should have known the

information submitted to the Department was incorrect or that
he failed to provide information required by the Department.  He
does NOT have to know that the information will result in a
denial of benefits or a reduction in the benefit amount.
Knowledge is established when a claimant recklessly makes
representations knowing he has insufficient information upon
which to base such representations.  A claimant has an
obligation to read material provided by the Department or to ask
a Department representative when he has a question about what
information to report.

(3)  Willfulness.
A claimant must have made the false statement or

deliberate omission for the purpose of obtaining benefits.
Willfulness is established when a claimant files claims or other
documents containing false statements, responses or deliberate

omissions.  If a claimant delegates the responsibility to
personally provide information or allows access to his or her
Personal Identification Number (PIN) so that someone else may
file a telephone claim, the claimant is responsible for the
information provided or omitted by the other person, even if the
claimant had no advance knowledge that the information
provided was false or important information was omitted.

R994-405-503.  Evidence and Burden of Proof.
(1)  Prior Knowledge of Ineligibility by the Department.
If the Department has sufficient evidence to assess a

disqualification prior to paying benefits, a fraud disqualification
shall not be assessed even if the documents submitted by the
claimant contain false statements or deliberate omissions.
However, non-fraud overpayments may be established under the
law regarding fault and non-fault overpayments in Subsections
35A-4-406(4)(b) and 35A-4-406(5)(a), respectively.

(2)  Initial Burden of Proof.
Fraud may not be presumed whenever false information

has been provided or material information omitted and benefits
overpaid.  The Department has the burden of proof, which is the
responsibility to establish all the elements of fraud.

(3)  Standard of Proof.
The elements of fraud must be established by a

preponderance of the evidence.  There does not have to be an
admission or direct proof of intent.

R994-405-504.  Disqualification and Penalty.
(1)  Penalty Cannot Be Modified.
The Department has no authority to reduce or otherwise

modify the period of disqualification or the monetary penalties
imposed by statute.

(2)  Week of Fraud.
A "week of fraud" shall include each week any benefits

have been paid due to fraud.
(3)  Overpayment and Penalty.
When fraud is found to exist, an overpayment shall be

established in the amount of the benefits actually received.  In
addition, a claimant shall be required to repay, as a civil penalty,
the amount of benefits received as a direct result of fraud.

(a) "Benefits actually received" means the benefits paid or
constructively paid by the Department.  Constructively paid
refers to benefits used to reduce or off-set an overpayment or
used as a payment to the Office of Recovery Services for child
support obligations or other payments as required by law.

(4)  Additional Penalties.
Criminal prosecution of fraud may be pursued as provided

by Subsection 35A-4-104(1) in addition to the administrative
penalties.

R994-405-505.  Repayment.
Overpayments established under Subsection 35A-4-405(5)

will be collected in accordance with Subsection 35A-4-
406(4)(b) and Section R994-406-404 or by civil action or
warrant as provided by Subsections 35A-4-305(3) and 35A-4-
305(5), respectively.  The Department may use unemployment
insurance benefits payable for weeks prior to the penalty period
to reduce overpayments.
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R994-405-506.  Future Eligibility.
A claimant shall be ineligible for unemployment benefits

or waiting week credit following a disqualification for fraud
until any overpayment established in conjunction with the
disqualification has been satisfied in full.  Any overpayment
established under Subsection 35A-4-405(5) may NOT be
satisfied by deductions from benefit checks for weeks claimed
after the penalty period ends, as a claimant is precluded from
receiving any future benefits or waiting week credit as long as
there is an outstanding fraud overpayment.  However, a claimant
may be permitted to file a new claim to preserve a particular
benefit year.  An overpayment shall be considered satisfied as of
the beginning of the week during which the cash payment is
received by the Department or in the case of payment by
personal check, the beginning of the week during which the
check is honored by the bank.  If a claimant was not aware at the
time of filing an initial claim that there was an outstanding fraud
overpayment, benefits shall be allowed as of the effective date
of the new claim if a claimant repays the overpayment within
seven days of the date the notice of the outstanding overpayment
is mailed.

R994-405-507.  Examples.
Depending on the issue, a disqualification could result in

a denial of benefits for one week, a specific number of weeks or
an indefinite number of weeks.  A disqualifying separation
results in an indefinite denial, continuing until the claimant has
returned to work and earned six times his or her weekly benefit
amount.  The disqualification applicable to the reason for the
underlying denial determines the amount of the fraud penalties
and disqualification periods in each case.

(1)  Failure to Report Reason for Separation.  A claimant
who was discharged for disqualifying conduct reports the
separation as a layoff and receives benefits.  Each benefit check
received is paid due to the original false statements, even though
the claimant may subsequently answer the Department’s weekly
questions correctly.  Therefore, all benefits received would be
"due to fraud."  The fraud penalties and disqualification periods
would, therefore, apply to all weeks benefits were received.

(2)  Failure to Report Earnings.
The claimant has a weekly benefit amount of $100 and

reports no earnings when there was $50 in reportable earnings
for the week at issue.  The Act provides a claimant may earn up
to 30% of his or her weekly benefit amount with no deduction.
After considering the 30% factor in the present example, the
claimant was overpaid in the amount of $20.  If the elements of
fraud were established, all benefits paid for a disqualified week
would be established as an overpayment.  The claimant would
also be liable to repay, as a civil penalty, the $20 received by
direct reason of fraud.  Therefore, in this example, the claimant
would be liable for a total overpayment of $120, an amount that
would have to repaid in its entirety before the claimant would be
eligible for any further waiting week credit or unemployment
benefits.  The claimant would also be subject to a 13-week
penalty period.

R994-405-701.  Payments Following Separation - General
Definition.

The intent of Subsection 35A-4-405(7) is to withhold

payment of unemployment insurance benefits to claimants
during periods when they are entitled to receive remuneration
from an employer in the form or vacation or severance
payments.  Even if vacation or severance payments do not meet
the statutory definition of wages, they are still disqualifying to
the extent they exceed a claimant’s weekly benefit amount.

R994-405-702.  Elements.
(1)  Before a disqualification is assessed, the claimant must

be entitled to vacation or severance pay in addition to regular
wages for work performed which is attributable to weeks
following the last day worked.

(a)  Entitled To Receive.  The claimant may not receive
unemployment benefits for any week if he is eligible to receive
remuneration from the employer whether the payment has
already been made or will be made.  However, the payments
will only be deducted if the claimant is entitled to receive the
payment during the benefit year.  A claimant is not considered
"entitled to receive" the payment if it will not be paid until a
subsequent benefit year, as in the case of someone who will
receive lump sum separation payments every six months for
several years.  The week in which the payment is actually
received is not controlling in determining when the
remuneration is deductible.  It is not necessary for the employer
to assign such remuneration to a particular week on his payroll
records.

(b)  Severance or Vacation Pay Which Is Subject to
Negotiation.  If there is a question of whether the claimant is
entitled to receive a payment and the matter is being negotiated
by the court, the Department of Workforce Services, a union, or
the employer, it has not been established that the claimant is
entitled to remuneration and therefore a disqualification cannot
be assessed.  However, when it is determined that the claimant
is entitled to receive remuneration from the employer, a
disqualification would then be assessed beginning with the week
in which the agreement is made establishing the right to
remuneration, provided the other elements are present.  An
overpayment would be established as appropriate.

(2)  Vacation Pay.
Vacation pay is NOT considered earned during the period

of time the claimant worked to qualify for the vacation pay,
even if the amount of vacation pay is dependent upon length of
service.

(3)  Separation Payments.
(a)  Any form of separation payment may subject the

claimant to disqualification under Subsection 35A-4-405(7) if
the payment would not have been made except for the severance
of the employment relationship.  If the payment is given at the
time of the separation but would have been made even if the
claimant was not separated, it is not a separation payment, but
is considered earnings assignable to the period of employment
subject to the provisions of Subsection 35A-4-401(7).  The
controlling factor is not the method used by the employer to
determine the amount of the payment, but the reason the
payment is being made.  The history of similar payments is
indicative of whether the payment is a bonus or is being made
as the result of the separation.  Whether a payment is based on
the number of years of service or some other factor does not
determine if the payment is disqualifying. When a business
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changes owners and some employees are retained by the new
owners, but all employees receive a similar payment from the
prior owner, the payment is not made subject to the separation
of the employees and therefore would be a bonus and not a
separation payment.  However, accrued sick leave, which is paid
at the time of separation not because of an illness or injury, is
not considered a separation payment and will not result in a
disqualification or a reduction in benefits under Subsection
35A-4-405(7).

(b)  Payments for Remaining on the Job.
When an employer offers an additional payment for

remaining on the job until a job is completed, the additional
remuneration will be considered an increased wage or bonus
attributable to a period of time prior to the date of separation,
not a severance payment.

(4)  Attributable to Weeks Following the Last Day of
Work.

All vacation and severance payments are attributable to a
period of time following the last day worked after a permanent
separation and assigned to weeks according to the following
guidelines:

(a)  Designated as Covering Specified Weeks.  If the
employer specified that the payment is for a number of weeks
which is consistent with the average weekly wage, the payment
is attributable to those weeks.  For example, if the claimant was
entitled to two weeks of vacation or severance pay at his regular
wage or salary, and the last day worked was a Wednesday, his
normal working days were Monday through Friday, he would be
considered to have two weeks of pay beginning on the Thursday
following his last day of work.  His earnings for the first week,
including his wages would normally exceed his weekly benefit
amount; he would have a full week of pay for the second week,
and he would have reportable earnings for Monday, Tuesday
and Wednesday of the following week.

(b)  Lump Sum Payments.  A lump sum payment is
assigned to a period of time by comparison to the employee’s
most recent rate of pay.  The period of assignment following the
last day of work is equivalent to the number of days during
which the worker would have received a similar amount of his
regular pay.  For example, if the claimant received $500 in
severance pay, and he last earned $10 an hour while working a
40 hour week, his customary weeks earnings were $400 a week.
He would be denied for one week and must report $100 as if it
were earnings on the claim for the following week.

(c)  Payments Less than Weekly Benefit Amount.  If
dismissal or separation payments are paid out over a specific
period of time and the claimant does not have the option to
receive a lump sum payment, the claimant will be entitled to
have benefits reduced as provided by Subsection 35A-4-401(3),
pursuant to offset earnings if the amount attributed to the week
is less than the weekly benefit amount.

(d)  If the claimant is entitled to both vacation and
separation pay, the payments are assigned consecutively, not
concurrently.

(5)  Temporary Separation.
A claimant is not entitled to benefits if it is established that

the week claimed coincides with a week:
(a)  Designated as a week of vacation.  If the separation

from the employer is not permanent and the claimant chooses to

take his vacation pay, or he is filing during the time previously
agreed to as his vacation, the vacation pay is assigned to that
week.  If the employer has prepaid vacation earnings and at the
time of a temporary layoff the claimant may still take his
vacation time after being recalled, the vacation pay is not
assigned to the weeks of the layoff unless the claimant chooses
to have the vacation pay assigned to those weeks, or the
employer, because of contractual obligations, must pay any
outstanding vacation due the claimant.

(b)  Designated as a vacation shutdown.  If the claimant
files during a vacation shutdown, and he is entitled to vacation
pay equivalent to the length of the vacation shutdown, the
vacation pay is attributable to the weeks designated as a
vacation shutdown, even if the claimant chooses to actually take
his time off work before or after the vacation shutdown.

R994-405-703.  Period of Disqualification.
Only those payments which are greater than the claimant’s

weekly benefit amount require a disqualification.  Payments
which are less than the weekly benefit amount are treated the
same as earnings and deductions are made as provided by
Subsection 35A-4-401(3).

R994-405-704.  Disqualifying Separations.
If the claimant has been disqualified as the result of his

separation under either Subsections 35A-4-405(1) or 35A-4-
405(2), the vacation or separation pay cannot be used to satisfy
the requirement to earn six times the weekly benefit amount in
bona fide covered employment.

R994-405-705.  Base Period Wages.
Vacation pay is used as base period wages.  Separation

payments which are attributable to weeks following the
separation can be used as base period wages only if the
employer verifies that he was legally required to make such
payments as provided in Section 35A-4-208.  The separation
payments which are treated as wages will be assigned to weeks
in the manner explained in Subsections R994-405-702(3).  The
weeks will be attributable to the quarter in which they fall.

R994-405-801.  Services in Education Institutions - General
Definition.

The intent of Subsection 35A-4-405(8) is to deny
unemployment benefits during periods when the claimant’s
unemployment is due to school not being in session provided
the claimant expects to return to work when school resumes.
Schools have traditionally not been in session during the
summer months, holidays and between terms.  This
circumstance is known to employees when they accept work for
schools.  It is for this reason that some people choose to work
for schools, although many school employees routinely obtain
employment during the vacation between regular school years.
In extending coverage to school employees, it was intended that
such coverage would only be available when the claimant is no
longer attached in any way to a school and when the reason for
the unemployment is not due to normal school recesses, or paid
sabbatical leave.

R994-405-802.  Elements Required for Denial.
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(1)  The disqualifying provisions of Subsection 35A-4-
405(8) apply only if all of the following elements are present.

(a)  The Claimant is an Employee of an Educational
Institution.

The claimant’s benefits are based on employment for an
educational institution or a governmental agency established and
operated exclusively for the purpose of providing services to an
educational institution.  The service performed for the
educational institution may be in any capacity including
professional employees teachers, researchers and principals and
all non-professional employees including secretaries, lunch
workers, teacher’s aides, and janitors.

(b)  School is Not in Session or the Claimant is on a Paid
Sabbatical Leave.

Benefits are only denied if the week for which benefits are
claimed is during a period between two successive academic
years or a similar period between two regular terms whether or
not successive, during a period of paid sabbatical leave provided
in the contract, or during holiday recesses and customary
vacation periods.

(c)  The claimant has a reasonable assurance of returning
to work for an educational institution at the next regular year or
term.

R994-405-803.  Educational Institution (School).
(1)  To be considered an educational institution it is not

necessary that the school be non-profit or that it be funded or
controlled by a school district.  However, the instruction
provider must be sponsored by an "institution" which meets all
of the following elements.

(a)  An institution in which participants, trainees, or
students are offered an organized course of study or training
designed to transfer to them knowledge, skills, information,
doctrines, attitudes or abilities from, by or under the guidance of
an instructor or teacher.

(b)  The course of study or training which it offers is
academic, technical, trade, or preparation for gainful
employment in an occupation.

(c)  The instruction provider is approved or, licensed to
operate as a school by the State Board of Education or other
government agency that is authorized to issue such license or
permit.

(2)  Head start programs operated by community based
organizations, Indian tribes, or governmental associations as a
side activity in a sponsorship role do not meet the definition of
educational institution and therefore are not subject to the
disqualifying provisions of this rule.

R994-405-804.  Employee for an Educational Institution.
(1)  All employees of an educational institution, even

though not directly involved in educational activities, are subject
to the disqualifying provisions of Subsection 35A-4-405(8).
Also employees of a state or local governmental entity are not
eligible for benefits provided the entity was established and
operated exclusively for the purpose of providing services to or
on behalf of an educational institution.  For example, if a school
bus driver is employed by the city rather than the school district,
he is not subject to a disqualification under Subsection 35A-4-
405(8).

(2)  Ineligibility under Subsection 35A-4-405(8) shall only
apply if any of the benefits are based in service for an
educational institution.  If the claimant had sufficient non-
school employment in the base period to qualify for benefits, he
may establish a claim based only on the non-school employment
and benefits would be payable during the period between
successive school terms, provided he is otherwise eligible.  If
the claimant continues to be unemployed when school
commences, he may be entitled to benefits based upon the
combined school and non-school employment.  In most cases
this would result in higher weekly and maximum benefit
amounts, less the benefits already received.  A revision of the
monetary determination will be made effective the beginning of
the week in which the claimant submits a written request for a
revision to include school employment.

R994-405-805.  Reasonable Assurance.
(1)  "Reasonable assurance" is defined as a written, oral, or

implied agreement that the employee will perform service in the
same or similar capacity during the ensuing academic year,
term, or remainder of a term.

(2)  Reasonable Assurance Presumed.
A claimant is presumed to have implied reasonable

assurance of employment during the next regular school year or
term with an educational institution if he worked for the
educational institution during the prior school term and there
has been no change in the conditions of his employment which
would indicate severance of the employment relationship.
Under such circumstances benefits initially must be denied.

(3)  Advised on Non-Recall.
If the claimant has been advised by proper school

administrative authorities that he will NOT be offered
employment when the next school term begins, benefits would
not be denied under Subsection 35A-4-405(8).

(4)  Offer of New Work by an Educational Institution.
Reasonable assurance is not limited to the same school

where the claimant was employed during the base period or the
same type of work, but includes any bona fide offer of suitable
work at any educational institution.  Reasonable assurance
exists if the terms and conditions of any new work offered in the
second term are not substantially less suitable, as defined by
Subsection 35A-4-405(3), than the terms and conditions of the
work performed during the first term.  A disqualification under
Subsection 35A-4-405(8) would begin with the week the
employment is offered, and a disqualification under Subsection
35A-4-405(3) may begin with the week in which the offered
employment would become available.  For example: if a
claimant was advised that due to reduction in enrollment he will
not be recalled by the school where he last worked as a teacher’s
aide, but he then obtains an offer of employment as a librarian
from another school or another school district, a disqualification
under Subsection 35A-4-405(8) would be assessed beginning
with the week in which the offer of employment was made to
the claimant, and a disqualification under Subsection 35A-4-
405(3) would begin at the beginning of the school term if the
work is not accepted.

(5)  Separated Due to a Quit or Discharge.
If the employment relationship is severed either due to a

quit or discharge, the provisions of Subsection 35A-4-405(8) do
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not apply, but Subsections 35A-4-405(1) or 35A-4-405(2) may
apply and a disqualification, if assessed, would begin with the
effective date of the claim even if the separation is at the end of
a regular school term.

R994-405-806.  Substitute Teachers.
A substitute teacher is treated the same as any other school

employee.  If the individual worked as a substitute teacher
during the prior school term, he is presumed to have a
reasonable assurance of having work under similar conditions
during the next term and benefits must be denied when school
is not in session. However, for any weeks that he is not called to
work when school is in session, a disqualification under
Subsection 35A-4-405(8) would not apply.

R994-405-807.  Period of Disqualification.
The effective date of the unemployment insurance claim

does not have to begin between regular school terms for a
disqualification to apply, but benefits shall be denied for a week
which begins during a period when school is not in session or
the claimant is on a paid sabbatical leave. A disqualification
under Subsection 35A-4-405(8) can only be assessed for weeks
that are:

(1)  between two successive academic years or terms, or
(2)  during a break in school activity which is between two

regular terms even if the terms are not successive, including
school vacations and holidays as well as the break between
academic terms, or

(3)  for weeks when the claimant is on a paid sabbatical
leave if the claimant worked during the prior school year and
has a contract or reasonable assurance of working in any
capacity for an educational institution in the school term
following the sabbatical leave.  When the claimant is on an
unpaid sabbatical leave benefits may be allowed provided he is
otherwise eligible including the eligibility requirements of
Subsection 35A-4-403(1)(c).

R994-405-808.  Retroactive Payments.
Retroactive payments under Subsection 35A-4-406(2) may

be made after a disqualification has been assessed only if the
claimant:

(1)  is NOT a professional employee in an instructional,
research or administrative capacity, and

(2)  was not offered an opportunity for employment for an
educational institution for the second academic years or terms,
and

(3)  filed weekly claims in a timely manner as instructed,
and

(4)  benefits were denied solely by reason of Subsection
35A-4-405(8).

R994-405-1001.  Aliens - General Definition.
The protection provided by the unemployment insurance

program is limited to American citizens and people who are
lawfully admitted to the United States.  It is not the intent of this
program to subsidize people who have worked unlawfully or
who cannot legally accept employment.  All claimants will be
required, as a condition of eligibility, to sign a declaration under
penalty of perjury stating whether the individual is a citizen or

national of the United States, or if not, whether the individual is
lawfully admitted to the United States with permission to work.
A claimant who certifies to lawful admission must present
documentary evidence.  A denial of benefits under Subsection
35A-4-405(10) can only be made if there is a preponderance of
evidence that the claimant is not legally admitted to work.
Benefits must be denied to claimants who are NOT United
States citizens unless they are lawfully present BOTH during the
base period of the claim and while filing for benefits.  In
addition, to be considered "available for work," a claimant must
be legally authorized to work at the time benefits are claimed.

R994-405-1002.  Alien Status.
(1)  An alien may establish wage credits and qualify for

benefit payments if he was:
(a)  Lawfully admitted for permanent residence at the time

the services were performed, or
(b)  Lawfully present for the purpose of performing the

services, or
(c)  Permanently residing in the United States under color

of law at the time the services were performed, or
(d)  Granted the status of "refugee" or "asylee" by the

Immigration and Nationality Act, United States Code Title 8,
Section 1101 et seq.

(2)  The status of temporary residence or the granting of
work authorization does not confer retroactive lawful presence
for purposes of monetary entitlement or work authorization.

R994-405-1003.  Lawfully Admitted for Permanent
Residence.

An individual who is lawfully admitted for permanent
residence must be given a dated employment authorization or
other appropriate work permit by INS.

R994-405-1004.  Lawfully Present for the Purpose of
Performing Services.

These are aliens with work permits issued by INS who
have received permission to work in the United States.  Aliens
who do not possess INS documentation have not been processed
through INS procedures and are not lawfully present in the
United States.  Aliens permitted to reside in the United States
temporarily have privileges accorded by INS which may include
work authorization.  The claimant’s work authorization must be
printed on the document or stamped on the form.

R994-405-1005.  Permanently Residing in U.S. Under Color
of Law.

Eligibility can be established if:
(1)  The INS knows of the alien’s presence and has

provided the alien with written assurance that deportation is not
planned, and

(2)  The alien is "permanently residing" which means the
INS has given the alien permission to remain in the U.S. for an
indefinite period of time.  Individuals who have been granted
the status of refugees or have been granted asylum have been
defined by the INS as individuals who are permanently residing
"under color of law."

R994-405-1006.  Section 1182(d)(5)(A) of the Immigration
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and Nationality Act.
For reference, 8 USC 1182(d)(5)(A) includes people,

referred to as parolees, admitted under specific authorization
given by the United States Attorney General and those paroled
into the United States temporarily for emergent reasons or for
reasons rooted in the public interest, including crew members
refused shore leave which are admitted on parole for medical
treatment.  All of these individuals are issued INS forms
endorsed to show work status.

R994-405-1007.  Procedural Requirements.
(1)  Verification of Status.
If the claimant states he is an alien, he must present

documentary evidence of his alien status.  Acceptable evidence
includes:

(a)  An alien registration document or other proof of
immigration registration from INS that contains the individual’s
alien admission number or alien file number, or

(b)  Other documents which constitute reasonable evidence
indicating a satisfactory alien status such as a passport.

(2)  Verification by the Department.
The Department must verify documentation referred to in

Subsection R994-405-1007(1) with the INS through an
automated system or other system designated by the INS.  This
system must protect the claimant’s privacy as required by law.
The Department must use the individual’s alien file number or
alien admission number as the basis for verifying the alien
status.  If the claimant provides other documents, the
Department must submit a photocopy of the documents to INS
for verification.  Pending verification of the alien’s
documentation, the Department may not delay, deny, reduce or
terminate the claimant’s eligibility for benefits.

(3)  Claimant Rights.
(a)  Reasonable Opportunity to Submit Documentation.
The Department will provide the claimant with a

reasonable opportunity to submit documentation establishing
satisfactory alien status if such documentation is not presented
at the time of filing.  The Department will also provide the
claimant reasonable opportunity to submit evidence of
satisfactory alien status if the documentation presented is not
verified by the INS.  The claimant will initially be given three
weeks to provide documentation or advise the Department as to
any circumstances which would justify an extension of the time
allowed.  Failure to provide documentation or request an
extension of time will result in a denial of benefits under
Subsection 35A-4-403(1)(e) or Sections R994-403-122e
through R994-403-128e.

(b)  Disqualification Restrictions.
The Department will not delay, deny, reduce or terminate

a claimant’s eligibility for benefits on the basis of alien status
until a reasonable opportunity has been provided for the
claimant to present required documentation or pending its
verification after the claimant presents the documents.  The
claimant will be considered at fault in the creation of any
overpayment, if benefits were paid based on the claimant’s
unverifiable assertion of legal admission.

(c)  Notice of Disqualification.
When benefits are denied by reason of alien status, a

written, appealable decision must be issued to the claimant

stating the evidence upon which the denial is based, the findings
of fact, and the conclusion of law.

R994-405-1008.  Preponderance of Evidence.
Benefits will be denied only if the preponderance of

evidence supports denial.  Aliens are presumed lawfully
admitted or lawfully present under the Immigration and
Nationality Act until it is established by a preponderance of
evidence that they are not lawfully admitted.  The
preponderance of evidence required to support a denial of
benefits is not satisfied by a lack of evidence.  Therefore, the
claimant’s certification as to citizenship or legal alien status
should be accepted while INS is being contacted for
verification.

R994-405-1009.  Availability for Work.
While filing for benefits, an alien must show authorization

to work to be considered available for work as required under
Subsection 35A-4-403(1)(c).  An alien with temporary resident
status may be granted authorization to engage in employment in
the United States.  In such cases the alien will be provided with
an "employment authorized" endorsement or other appropriate
work permit.  Termination of "temporary residence status" can
be made by the United States Attorney General only upon a
determination that the alien is deportable.

R994-405-1010.  Periods of Ineligibility.
Any wages earned during a period of time when the alien

was not in legal status, cannot be used in the monetary
determination, and a disqualification must be assessed under
Subsection 35A-4-405(10).  If the claimant was in legal status
during a portion of the base period, only wages earned during
that portion may be used to establish a claim.  If the alien did
earn sufficient wage credits while in legal status, but is no
longer in legal status at the time the benefits are claimed, he is
ineligible under Subsection 35A-4-403(1)(c) because he cannot
legally obtain employment.
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